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CHAPTER   VI. 

[CONTINUKB.] 

SECTION  V. 

OF  CERTAIN  RULES,  WHICH  RELATE  TO  PLEADING  IN  GENERAL. 

Something  has  been  said  on  this  subject,  in  the  introduction  to  the 
present  chapter,  by  which  it  appears  that  the  pleadings,  in  a  justice's 
court,  are  to  receive  the  utmost  possible  construction  in  favor  of  their 
validity.  And  where  either  the  cause  of  action,  or  the  defence  is  stated 
in  plain  language,  and  in  words  according  to  their  ordinary  import  in 
conversation,  this  will  be  enough,  though  the  strict  rules  of  special 
pleading  at  the  common  law  be  violated. (u)  Indeed,  it  is  said  (and 
with  the  greatest  propriety)  that  special  pleading  in  a  justice's  court  is 
to  be  discountenanced,  that  it  is  calculated  to  mislead  magistrates,  and 
involve  the  proceedings  of  their  courts  in  all  the  technical  niceties  of  a 
court  of  record. (t?)  Whenever,  therefore,  the  supreme  court  can  possi- 
bly intend,  from  the  proceedings  before  them,  that  the  merits  were  fair- 
ly tried  in  the  court  below,  they  will  not  examine  or  test  by  technical 
rules  the  formality  of  the  pleadings. (t/?)  Under  these  strong  intimations 
of  the  supreme  court,  I  confess  it  has  frequently  been  a  matter  of  sur- 
prise to  me,  and  the  more  so,  on  considering  the  nice  and  intricate  na- 
ture of  special  pleading,  that  the  legislature  should  still  leave  the  de- 
fence in  a  justice's  court,  to  be  conducted  by  rules  which  have,  in  their 
application,  so  often  embarrassed  the  greatest  lawyers,  and  the  ablest 


(u)  8  Cai 
(o)  Id.,  a 


Gaines,  162.  (tr)  Id.  174. 

and  see  id.  275  to  278. 
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judges  on  the  bench  of*4jbfe  common  law  courts.     ''If,"  as  an  able 

writer  on  this  subjecJ;\uBBerves,  "a  navigation  often  difficult  in  itself, 

*  •  *  * 

and  always  mad^^^S^^^^^^  ^y  ^^^  pilots,  has  made  many  wish  that  the 
course  of  the  fe^e^e  was  entirely  changed,"(x)  though  directed  by  the 
learning  and  *ex]3erience  of  the  English  bar,  would  it  not  be  a  prudent 
and  nepes^Qry  means  of  safety,  in  justices'  courts,  to  shorten  the  whole 
proc^^.st'once,  by  authorizing  a  full  defence  in  almost  all  cases,  under 
th&^^fteral  issue  1  True,  such  a  provision  ought  not  to  be  without  its 
^.  VxCeptions.  Matters  in  abatement,  which  do  not  go  to  the  merits  of  the 
•/••/•attion  ;  a  set-off,  which  is  in  the  nature  of  a  cross  action  ;  or  a  plea  of 
**•  title  to  lands  in  an  action  of  trespass,  which  goes  with  the  cause  to  an- 
other tribunal,  &c,  should,  without  doubt,  remain  to  be  introduced  as  at 
present.  I  find  that  I  am  not  speaking  without  the  authority  of  prece- 
dent. In  Massachusetts,  the  legislature  has  gone  far  towards  abolish- 
ing  all  special  pleading  on  the  part  of  the  defendant,  in  a  justice's  court, 
by  giving  a  much  greater  latitude  of  defence  under  the  general  issue 
than  has  yet,  I  believe,  been  allowed  to  any  court  of  record. (y)  In 
many  actions  there  are  already  very  few  instances  in  which  it  is  neces- 
sary to  plead  the  defence  specially.  Take,  for  example,  the  actions  of 
trover,  assumpsit  and  case,  which  derive  their  popularity,  even  in  the 
higher  courts,  from  the  great  ease  with  which  they  are  stated  and  de- 
fended on  the  record.  Special  pleading  is,  in  many  instances,  mere 
form.  Can  any  earthly  reason  be  given,  for  instance,  why,  in  trover, 
matters  of  defence  may  be  given  in  evidence  under  the  general  issue, 
when,  in  an  action  of  trespass  for  the  very  same  injury,  the  very  same  de- 
fence must  be  ushered  into  court,  through  the  delicate  process  of  a  spe-* 
cial  plea,  to  be  met  by  a  replication  perhaps  equally  special,  and  fol-? 
lowed  by  a  rejoinder,  rebutter  and  surrebutter,  all  in  consequence  of  a 
mere  difference  in  the  form  of  action  1  But,  in  treating  on  this  subject, 
we  must  take  the  doctrine  as  we  find  it.  This  doctrine  must,  in  the  na-^ 
ture  of  things,  always  exist.  It  must  always  be  studied  by  those  who 
mean  to  make  themselves  in  the  least  conversant  with  actions  and  de- 
fences in  courts  of  justice.  The  form  alonCy  in  which  it  is  used  in  a 
justice's  court,  seems  to  be  objectionable.  The  statute  which  authorizes 
the  substitution  of  a  notice  in  the  place  of  a  special  plea^{z)  thus  obvi- 
ating the  necessity  of  a  replication  and  subsequent  pleadings,  is  but  a 
slight  modification  of  the  difiiculty  attending  special  pleading.     True, 


(x)  Eunomus,  79.  1  Mass.  R.  234.    4  id.  672.    6  id.  I.    11 

(y)  R.  S.  of  Mass.  527,  528 ;  and  see    id.  813. 

^  («)  2  R.  S.  277,  §  24. 
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the  plaintiff  is  not  required  to  answer  the  notice,  but  still  it  must,  if  re- 
quired, be  drawn  with  as  much  accuracy  and  legal  nicety  as  would  be 
required  in  framing  a  special  plea ;  and  if  not  so  drawn,  the  justice 
would  undoubtedly  be  authorized  to  reject  evidence  to  sustain  it,  on  ob- 
jection being  properly  made.  Such  is  the  practice  at  the  circuit,  and  I 
know  of  no  reason  why  the  same  power  may  not  be  exercised  by  a 
justice. 

The  doctrine  above  laid  down,  ds  well  as  the  remarks  made  at  pp.  603, 
604,  Vol.  I.  are  somewhat  limited  or  qualified  by  a  recent  decision  of  the 
supreme  court.  In  the  case  alluded  to,  the  court  expressly  adjudge  the 
law  to  be,  that  if  required  by  the  parties,  the  pleadings  in  a  justice's 
court  must  be  drawn  with  legal  accuracy,  as  well  in  point  of  form  as 
substance;  and  if  objected  to  before  the  justice^  they  are  to  be  governed 
by  the  same  rules  as  pleadings  in  other  courts.  And  Ch.  J.  Savage,  in 
delivering  the  opinion  of  the  court,  remarks,  that  '^  when  a  cause  from  a 
justice^s  court  is  brought  up  for  review,  and  no  objection  was  taken  to 
the  pleadings  before  the  justice,  this  court  will  not  readily  listen  to  such 
an  objection,  particularly  one  of  form  merely.  If  it  be  good  in  sub- 
stance, that  is  sufficient ;  and,  no  doubt,  it  was  in  reference  to  that  priur 
ciple  that  the  revised  statutes  provide,  that  where  a  plaintiff  declares 
orally,  the  justice  shall  enter  in  his  docket  the  substance  thereof.  (2 
R.  S.  234,  \  48— p.  165,  2d  ed.)  The  legislature  did  not  thereby  in- 
tend to  say  that  a  declaration  before  a  justice  should  not  be  perfect  in 
form  as  well  as  substance,  i/*^o  required^  at  the  time  when  put  in."(l) 

1.    WHAT  CIRCUMSTANCES  SHOULD  BE  STATED  IN  PLEADING. 

In  general,  whatever  circumstances  are  necessary  to  constitute  the 
cause  of  complaint,  or  the  ground  of  defence,  must  be  stated  in  the 
pleadings,  and  all  beyond  is  mere  surplusage.  Facts  only  are  to  be 
stated,  and  not  arguments,  or  inferences,  or  matters  of  law.(a)  Thus,  if 
I  were  to  sue  a  constable  for  suffering  a  man  to  escape  on  a  warrant  at 
my  suit,  it  would  not  be  enough  for  me  in  declaring,  to  state  to  the  jus- 
tice thai  the  defendant  is  liable  for  an  escajpefrom  a  warrant  in  my  fa- 
vor; for  this  would  be  a  mere  conclusion  of  law ;  and  though,  on  cer- 
tiorari after  issue  joined,  and  the  merits  fairly  tried,  the  judgment  might 
not  be  reversed  for  that  reason,(&)  ]^et  the  defendant  might  demur  to  my 


(a)  1  Chit.  PI.  196.    See  Gould's  PI.        (6)  3  Caines,  152.    Id.  275.    1  John. 
ch.  3,  §  12.  276.    2  id.  210.    See  ante,  Vol.  I.  p.  603. 

604. 

(1)  13  Wen.  283,  284. 
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declaration,  and  if  tb^  justice  should  overrule  the  demurrer,  it  would  be 
error.  It  is  therefore  strictly  necessary  for  me  to  state,  that  I  sued  tmt 
•a  warrant  before  sftch  a  magistrate^  {setting  it  forth  in  substance^)  which 
warrant  was  delivered  to  the  defendant^  being  a  constable  of  the  county^ 
that  he  arrested  the  defendant  by  virtue  of  such  warranty  and  suffered 
him  to  escape  ^i  go  at  large,  to  my  damage,  Sfc.  And  I  may  be  re- 
quired to  set  forth  the  time  and  place  of  each  of  these  kcts.(c)  This 
time  and  place  iare,  however,  generally  matter  of  form  only ;  and  unless 
the  time  be  stated,  as  the  date  or  other  part  of  an  instrument  or  con- 
tract, or  the  place  appear  upon  the  face  of  a  writing  set  forth  in  plead- 
ing, any  proper  time  or  place,  varying  from  the  one  stated  in  pleading, 
may  be  proved  upon  the  trial,  and  will  sustain  the  declaration  or  other 
pleading  as  effectually  as  though  the  allegation  and  proof  agreed  in 
terms. 

And  so,  in  the  defence,  suppose  the  constable  admits  the  escape,  but 
has  by  agreement  given  the  plaintiff  his  watch  to  pay  him  the  damages, 
called  in  law  an  accord  and  satirfaction,  which  is  a  good  defence,  but 
the  constable,  in  pleading  this  defence,  should  merely  say,  &€  has  settled 
with  the  plaintiff,  without  showing  how.  This  is  nothing  more  than  a 
conclusion  of  law,  is  consequently  bad,  and  the  plaintiff  might  de- 
mur to  the  plea.  The  defendant  should  state  the  facts  which  consti- 
tute his  defence,  viz.  that  the  plaintiff  agreed  with  him  to  accept  a  cer- 
tain watch  in  satisfaction  of  his  damages,  on  acconnt  of  the  escape;  and 
that  in  pursuance  of  such  agreement,  the  watch  was  delivered  to  and  ac- 
cepted by  the  plaintiff  in  full  satisfaction  of  such  damages,  uoith  the  time 
when  and  the  place  where  this  was  done. 

2.  HOW  STATUTES  AKE  TO  BE  PLEADED. 

Public  statutes,  that  is  to  say,  such  as  concern  the  whole  state,  need 
not  be  set  forth  in  pleading ;  but  private  acts,  that  is  to  say,  such  as  re- 
late to  a  corporation  or  single  individual,  must  be  set  forth,  at  least  in 
substance,  the  same  as  a  private  deed  or  charter,  or  the  record  of  a 
court  of  justice  ;  and  so  of  the  by-laws  of  a  town,  village  or  other  cor- 
poration. Not  only  must  a  private  statute  or  by-law,  (or  at  least  so 
much  of  it  as  is  material  to  the  case,)  be  recited  by  the  party  complain- 
ing or  defending  under  it,  but  the  facts  which  bring  the  case  within  the 
statute  or  by-law,  must  be  stated.  These  are  the  general  rules  applica- 
ble to  perhaps  a  majority  of  the  cases  where  statutes  are  required  to  be 
pleaded.    After  stating  the  facts,  which  bring  the  case  within  the  stat- 


(e)  14  John.  869.    See  2  Cowen,  437, 438,  and  n.  a.    3  Wen.  75.    12  id.  375. 
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*     » 
ute,  if  a  public  one)  it  is  usual  to  conclude  with  the  general  allegation, 

"  contrary  to  the  form  of  the  statute,"  (or  "  by  force  of  the  statute,")  *^  in 
such  case  made  and  provided ;"  if  a  private  statute,  no^ieh  conclusion  is 
necessary  ;  the  recital  of  its  provisions  forms  a  part  of  the  faqts  set  forth 
in  the  pleading,  apd  is  sufficient.  It  is  worthy  of  remark,  in  this  con» 
nezion,  that  the  revised  statutes  have  greatly  simplifififd  the  form  of 
pleading  in  suits  for  the  recovery  of  statute  penalties  and  forfeitures,  by 
requiring  only  that  a  general  indebtedness  should  be  stated  in  Ibe  decla- 
ration, concluding  with  a  reference  to  the  statute  by  which  the  penalty 
or  forfeiture  is  given  or  created  ;  to  which  the  defendant  may  plead  the 
general  issue,  and  give  in  evidence  any  special  matter  which,  if  pleaded, 
would  be  a  bar  to  the  action. (d)  It  will  be  seen  that  these  provisions 
apply  only  to  penal  statutes^  so  that  still  cases  will  be  constantly 
arising  in  which  other  statutes,  both  public  and  private,  may  form  an 
important  part  of  the  complaint  or  defence,  and  therefore  necessary  to 
be  pleaded.  Many  acts  of  the  legislature,  though  in  their  nature  pri- 
vate acts,  have  a  clause  declaring  that  they  shall  be  public  acts,  &c.  in 
which  case  they  are  to  be  treated  as  such  both  in  the  pleadings  and  evi- 
dence. (2) 

3.  THE  DECLARATION  NEED  NOT  NEGATIVE  THE  DEFENCE. 

Matter  of  defence  to  the  plaintiff's  action,  need  not  be  negatived  by 
him  in  declaring,  or  in  any  way  alluded  to,  (except  the  common  breach, 
as  non-payment  in  an  action  of  debt,  or  non-payment  or  non-perform- 
ance of  the  defendant's  promise  in  an  action  of  assumpsit,  or  of  his  cove- 
nant in  an  action  of  covenant,)  for  matter  of  defence  should  be  left  to 
be  pleaded  or  otherwise,  according  to  its  nature,  stated  and  proved  on 
the  part  of  the  defendant.     For  example,  the  plaintiff,  after  having  stated 


(cO  2  R.  S.  895,  §  10  to  13. 

(2)  Public  and  private  acts  in  legal  language.  ^  1.  Actg  are 
deemed  to  be  public  and  general  acts,  which  the  judges  will  take  notice  of  without 
pleading,  viz.  acts  concerning  all  great  oMcers,  or  all  officers  in  general  of  any 
other  class,  such  as  sheriffs,  &c.  Acts  concerning  trade  in  S'eneral,  or  any  spe- 
cific trade ;  acts  concerning  all  persons  generally,  though  it  oe  a  special  or  par- 
ticular thing,  such  as  a  statute  concerning  the  circuit  court,  over  and  terminer,  &c. 
or  woods  and  forests,  &c.  &c.  2.  Private  acts  are  those  which  concern  only  a  par- 
ticular species,  thing  or  person,  of  which  the  judges  will  not  take  notice  witnout 
pleading  them,  viz.  acts  relatin|^  to  any  particular  place,  or  to  divers  particular 
towns,  or  to  one  or  divers  particular  counties,  or  to  certain  colleges  only  in  the 
university.  In  a  general  act,  there  may  be  a  private  clause ;  and  a  private  act,  if 
recognized  by  a  public  act,  must  afterwards  be  noticed  by  the  courts  as  such. 
(See  Bac.  Abr.  tit.  Statute,  (F),  Phila.  ed.) 

It  seems  that  an  act  ineoiporating  a  bank,  without  declaring  the  law  to  be  a  pub- 
lic statute,  is  a  public  act.    (8  Cowen,  662,  684.) 
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his  claim,  need  not  go  on  to  deny  that  he  has  released  it,  that  it  is  bar-^ 
red  by  the  statute  of  limitations  or  other  cause,  for  if  there  be  these  or 
any  other  matter  in  defeasance  of  the  plainti£f 's  action,  it  must  be  shown 
by  the  d&fendant;(e) 

In  declaring  upon  statutes,  where  there  is  an  exception  in  the  enact- 
ing clause,  the  plaintiff  must  expressly  allege  and  show  the  defendant 
not  to  be  within  such  exception ;  but  if  there  be  an  exception  or  proviso^ 
in  a  subsequent  part  of  the  statute,  the  defendant  must  show  it  himself 
by  way  of  defence.  This  rule  is  now  of  little  practical  utility,  as  the 
general  form  of  declarations  in  these  cases  given  by  the  revised  stat- 
utes(/)  requires  no  special  averments  whatever.  Notwithstanding  the 
provisions  of  the  statute,  however,  there  can  be  no  doubt  that  if  the 
plaintiff  prefer  he  may  still  adopt  the  old  form  of  declaring,  in  which 
case  a  strict  observance  of  this  rule  will  be  necessary  ;  and  it  applies  to 
all  the  other  pleadings  in  a  cause,  as  well  as  the  declaration.(g)  The 
best  application  of  this  rule  that  can  be  given,  was  contained  in  the  first 
edition  of  this  work ;  and  although  the  act  there  referred  to^  has,  in  the 
revised  statutes,  undergone  material  alterations  not  only  in  its  language 
but  in  the  substance  of  its  provisions,  yet  it  is  worthy  of  repetition  here^ 
merely  as  an  illustration  of  the  above  rule.  The  fourteenth  section  of 
the  ^^  act  to  lay  a  duty  on  strong  liquors,  and  for  regulating  inns  and 
tavern5,"(A)  provides  that  if  any  tavern  keeper  shall  take  a  nole  to  se- 
cure more  than  one  dollar  and  twenty-five  cents,  for  strong  liquors  drank 
at  his  house,  from  any  person  other  than  travellersy  be  shall  forfeit  a 
penalty  equal  to  the  amount  of  the  note.  Now,  in  an  action  for  the 
penalty  under  that  act,  the  plaintiff  must  have  set  forth  not  only  the 
facts  necessary  in  the  first  instance  to  maintain  his  suit,  viz.  that  the 
defendant  was  a  tavern  keeper  and  took  the  note  of  such  a  person  for  a 
sum  exceeding  one  dollar  and  twenty-five  cents,  for  the  purpose  forbid- 
den by  the  act,  but  he  must  have  gone  farther  and  denied  in  his  declara- 
tion that  the  person  who  gave  such  note  was  a  traveller ;  for  there  the 
exception,  other  than  travellers^  is  contained  in  the  very  clause  which 
gives  the  penalty,  Eut  after  the  act  goes  through  a  description  of  the 
offence,  there  is  a  proviso  or  exception,  that  it  shall  not  extend  to  the 
taking  a  note  of  a  lodger  in^  the  tavern  keeper's  house^  but  that  this 
shall  be  lawful.  Now  it  was  not  necessary  for  the  plaintiff  to 
deny  that  the  person  trusted  was  a  lodger,  but  if  such  was  the  case,  it 
was  a  matter  of  defence  for  the  defendant  to  show  on  his  part.     The 


(e)  1  Chit.  PI.  205, 206.    2  John.  415,        U)  See  S  John.  438.    4  id.  304. 
4li.    6  id.  168.  (A)  1  R.  L.  of  1813,  p.  180. 

(/)  2  R.  S.  895,  §  10,  11, 12. 


^ 
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present  statute(f )  extends  the  exception  in  the  enacting  clause  to  both 
travellers  and  lodgers^  so  that  in  declaring  for  the  penalty,  in  the  old 
form,  it  would  be  necessary  to  deny  that  the  ^person  who  gave  the  note 
was  either  a  traveller  or  lodger. 

4.    THE  LAW   SOBfETlMES   ALLOWS   A    FICTION   IN   PLEADING. 

The  general  rule  is,  that  facts  must  be  stated,  yet  the  law  sometimes 
allows  of  fictions  in  pleading,  for  the  sole  purpose  of  advancing  justice ; 
and  being  allowed  for  this  purpose,  they  require,  on  the  one  hand,  no 
proof,  and  on  the  other,  they  cannot  be  traversed  ;  since  to  require  the 
one  or  permit  the  other,  would  defeat  the  end  for  which  they  were  de- 
signed. Thus,  in  trover,  the  plaintiff  always  declares  that  he  lost  the 
goods  in  question,  and  that  the  defendant  found  them,  which  facts  the 
defendant  is  not  allowed  to  deny  ;  and  on  the  trial,  though  the  plaintiff 
show  that  he  delivered  the  goods  to  the  defendant  to  use,  and  that  he 
bad  refused  to  re-deliver  them,  after  the  time  of  the  bailment  had  ex- 
pired, or  that  they  came  to  his  hands  in  any  other  way  besides  that  of 
losing  and  finding,  and  are  wrongfully  converted,  he  must  recover  ;  for 
the  plaintiff,  in  trover,  always  declares  on  a  loss  and  findings  and  then 
proves  what  kind  of  taking  he  pleases. (j)  So  in  the  action  of  assump- 
sit, if  there  be  an  actual  debt  or  legal  liability,  by  simple  contract,  on 
the  part  of  the  defendant,  but,  as  is  frequently  the  case,  no  exjyress  un- 
dertaking to  pay  the  debt,  yet  the  plaintiff,  in  his  declaration,  must  reg- 
ularly allege  a  promise;  for  as  the  action  of  assumpsit  is,  in  its  form 
and  structure,  adapted  to  no  other  demands  than  those  arising  upon  pro- 
mises, the  law,  where  no  promise  has  actually  been  made,  implies  or 
presumes  one,  from  the  fact  of  the  defendant's  being  indebted,  for  the 
purpose  of  entitling  the  plaintiff  to  this  beneficial  action,  instead  of  the 
precarious  and  less  remedial  action  of  debt,  which  was  anciently  his  only 
remedy  in  such  a  case.  But  whenever  the  promise  is  thus  implied,  it  is 
declared  upon  as  an  express  one,  and  upon  the  face  of  the  pleading  is 
always  taken  to  be  express.  (A:) 

5.    THE   PLEADING   MUST    NOT   BE  DOUBLE. 

It  is  also  a  rule  equally  affecting  declarations,  pleas,  replications,  &c, 
that  the  pleading  must  not  be  double,  that  is,  that  no  single  count  of 


(0  1  R.  S.  678,  §  11.  (Ac)  Id.  §  19. 

O)  1  Chit.  PI.  207.    Gould's  PI.  ch. 
8,  §  18. 

Vol.  n.  2 
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plea  shall  contain  two  or  more  matters,  either  of  which  would,  in 
itself  J  independently  of  the  other,  be  a  sufficient  ground  of  action 
or  defence.  Thus,  a  claim  for  a  trespass  on  lands  and  goods^  in  an 
action  of  trespass,  or  a  claim  on  a  promissory  note,  and  for  goods  sold 
in  assumpsit  cannot  be  huddled  together  in  one  count,  but  should  be 
stated  in  two  distinct  counts  in  the  same  declaration,  for  each  is  a  good 
and  sufficient  cause  of  action  independent  of  the  other.  So  a  release 
and  payment,  cannot  be  pleaded  in  the  same  plea,  but  should  be  stated 
in  two  distinct  pleas,  and  so  of  a  thousand  cases  which  might  be  sup- 
posed. But  this  duplicity  in  pleading  is  only  matter  of  form,  and  will 
endure,  unless  objected  to  by  special  demurrer.(/) 


SECTION   VI. 


OF  THE  MODE  OF  STATING  FACTS. 


1.  The  pleadings  in  a  justice's  court  may  be  either  verbal  or  written, 
at  the  discretion  of  the  party  making  the  same,  except  in  the  case  of  a 
plea  of  title  to  land.     When  written,  they  must  be  filed,  and  remain 
with  the  justice  ;  when  verbal,  the  justice  is  required  to  enter  the  sub- 
stance thereof  in  his  docket.(m)     It  is  advisable  in  all  cases  where  the 
subject  of  the  suit  is  contested,  to  reduce  the  pleadings  to  writing,  and 
if  the  opposite  side  will  proceed  by  parol y  and  his  pleading  is  defective, 
to  take  advantage  of  such  defect  by  demurrer,  until  it  have  sufficient 
substance,  legally  to  require  an  answer.     This  course  will  shut  out  a 
gbod  deal  of  after  controversy,  about  the  points  in  question  in  the  cause, 
as  well  as  the  nature  of  the  action.     Some  declarations  and  pleas  are  so 
loose,  as  neither  to  give  a  character  to  the  action  on  the  one  hand,  or  to 
disclose  the  nature  of  the  defence  on  the  other.     This  ought  not  to  be 
tolerated,  unless  the  party  entitled  to  object,  is  willing  to  put  his  rights 
afloat  upon  such  a  shoreless  ocean,  by  answering  over.    If  the  pleading 
demurred  to  be  insufficient,  the  justice  should  so  decide,  and  in  general, 
suffer  the  party  to  amend  from  time  to  time,  until  it  i§  perfect.     If  the 
demurrer  be  not  properly  taken,  he  should,  upon  overruling  it,  generally 
suffer  the  party  demurring  to  answer  over  ;(n)  though  this  he  is  not 


(0  1  Chit.  PI.  208.    Gould»i  PI.  ch.  8,        (m)  2  R.  S.  165,  §  48. 
§  1,  8,  &c.    Grab.  Prac.  2d  ed.  207, 208.        (n)  See  10  Wen.  370,  872. 
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bound  to  do  ;  however,  the  exercise  of  his  discretion,  in  this  particular, 
is  subject  to  reriew  by  certiorari;  and  in  one  case,  where  the  justice  re- 
turned that  the  defendant  admitted  (independently  of  his  demurrer,)  all 
the  facts  in  the  declaration,  and  on  this  ground  refused  him  liberty  to 
plead  on  a  decision  against  the  demurrer,  the  supreme  court  affirmed  the 
judgment  of  the  justice.(o)    If  the  justice  decide  erroneously  against  the 
demurrer,  though  he  permit  the  party  to  answer  over  and  go  to  trial,  the 
judgment  will,  it  seems,  be  reversed  for  the  error  in  deciding  the  demur- 
rer.(^)     The  justice  should,  therefore,  be  satisfied  that  the  demurrer  is 
clearly  ill  taken,  or  allow  it,  and  grant  the   party   leave  to  amend  the 
pleading  demurred  to.     This  course  will  also  improve  the  certainty  of 
the  pleadings  before  him,  which  is,  in  general,  a  result  much  to  be  de- 
sired.    Particularity  and  certainty  in  the  pleadings  are  of  the  utmost 
importance,  in  many  instances,  in  order  to  avoid  subsequent  disputes 
about  what  was  admitted,  what  denied,  the  nature  of  the  action,  the 
character  of  the  defence,  and  the  testimony  admissible  under  the  issue 
on  either  side,  &c.  &c.,  and  much  controversy  is  many  tiroes  avoided,  by 
justices  being  careful  to  exact  a  due  degree  of  accuracy  from  the  parties, 
in  their  allegations.     If  this  be  waived,  however,  the  justice  has  nothing 
to  do  veith  it.    He  cannot  himself  demur.    We  have  seen  that  the  supreme 
court  snd  courts  of  common  pleas  never  require  the  same  technical  pre- 
cision and  formality  in  pleadings  before  a  justice,  as  in  those  courts,  and, 
on  review  by  appeal  or  certiorari^  they  are  to  detemine  according  to  the 
very  right  of  the  case.(g)     But  where  the  essential  rights  of  the  parties 
depend  upon  the  pleadings  exhibited  in  a  justice's  court,  they  will  be 
governed  by  them,  notwithstanding  the  latitude  allowed  in  reference  to 
such  pleadings. (r)     Words,  as  they  are  understood  in  ordinary  use,  are 
always  proper  language  of  pleading  in  a  justice's  court,  and  they  are  to 
be  taken  in  that  sense  in  which  they  are  understood  in  common  par- 
lance.(*)    Thus,  in  declaring  on  the  warranty  of  a  horse,  the  plaintiflF 
stated  that  he  ^^  let  the  defendant  have  a  horse  and  a  note  of  sixteen  dot- 
larsy  in  consideration  whereof  the  defendant  let  the  plaintiff  have  a  horsCj 
which  he  warranted  to  be  a  sound  good  working  horse^  whereas  he  was  to- 
tally vnfit  for  all  manner  of  business.^^     Now  the  word  let,  in  lawy 
would  mean  a  bailment,  and  not  a  sale  or  exchange^  as  was  evidently  in- 
tended by  the  plaintiff  in  this  declaration  ;  but  the  meaning  of  the  word 


(o)  See  10  Wen.  370,  372.  (^)  Ante,  Vol.  I.  p.  608,  609,  610.    6 

(p)  14  John.  369,  370.    3  Caines,  137,    John.  122.    2  Wen.  686. 

8  Caineg,  162. 


8.  ^'13  Wen.  283,  4.  M  7  Wen.  A5S. 
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as  it  is  used  here,  being,  in  common  language,  among  people,  a  sale  or 
exckangey  the  supreme  court,  for  this  reason,  held  the  declaration 
sufficient.  (^) 

2.  'the  principal  rules  as  to  the  mode  of  stating  facts,  is,  that  they 
must  be  set  forth  with  certainty^  by  which  term  is  understood  a  clear 
and  distinct  statement  of  the  facts  which  constitute  the  catise  of  action 
or  ground  of  defence,  so  that  they  may  be  iioderstood  by  the  party  who 
is  to  answer  them,  and  by  the  court  or  jury  who  are  to  try  them,  and 
by  the  court  who  is  16  give  judgment. (u)  This  rule  will  be  illustrated, 
when  I  com&  to  speak  of  the  qualities  of  declarations,  and  t)ther  parts  of 
pleadings.  Let  it  suffice  to  state  here,  that  when  the  facts  are  not  real- 
ly stated  with  sufficient  certainty,  the  introduction  of  the  word  certain^ 
is  of  no  avail.  Thus,  a  declaration  for  a  sum  of  money,  forfeited  hy  a 
certain  hy4aw^  withotit  setting  it  forth,  or  for  a  sum  of  money  due  <m  a 
certain  hond^  without  stating  it,  is  sufficient ;  so  for  wages^  in  considera- 
tion that  the  plaintiff  would  go  a  certain  voyage^  without  stating  the 
voyage.  So,  where  the  declaration  was,  '^  that  the  plaintiff  had  sold  to 
the  defendant  a  certain  horse,  at,  and  for  a  certain  quantity  of  certain 

m 

oily  to  be  delivered  within  a  certain  time,  which  had  elapsed,"  would 
be  bad  on  demurrer.  And  a  justification  in  trespass  against  a  constable, 
by  pleading  that  he  took  the  property  claimed  by  virtue  of  a  certain  at- 
tachmentj  or  a  certain  execution,  without  setting  it  forth,  would  be  in- 
sufficient. So,  the  words  duly,  lawfully,  sufficiently,  &c.,  without  show- 
ing the  matter  of  fact,  are  seldom  of  any  avail  in  pleading.(t7)  But  the 
above  defects,  iti  a  justice's  court,  must  be  taken  advantage  of  by  de- 
murrer ;  for  if  judgment  be  given  upon  such  a  declaration  in  the  court 
below,  it  would  not  be  reversed,  unless  it  appear  that  the  objection  was 
made  there.  Thus,  a  declaration,  for  the  defendants  not  fulfilling  a 
contract  for  a  certain  lot  of  lease  land,  lying  in  G.,  was  held  sufficient, 
in  a  justice's  court,  not  having  been  demurred  to  in  the  court  below.(ti>) 
To  these  rules,  affecting  the  mode  of  stating  facts,  may  be  added  the 
following,  viz  t  that  the  facts  stated  must  not  be  insensible  or  repug- 
nant ;  nor  ambiguous  or  doubtful  in  meaning  )  nor  argumentative  ;  nor 
in  the  alternative  ;  nor  by  way  of  recital,  but  positive;  and  should  be 
stated  according  to  their  legal  effect  and  operation. (x) 


(0  3  Caines,  162.  Taunt.  34.    9  Jqhn.  34d.    But  see  7  id* 

(tt)  See  1  Chit.  PI.  212,  213.    See  9  249. 
John.  291.    2  id.  12.    3  Taunt.  423.  (to)  3  Caines,  219. 

(v)  See  1  Chit.  PI.  216.    See  alsp  4        («)  See  1  Chit.  PI.  216,  ?17, 
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SECTION    VII. 


BULES   OF   CONSTBUCTION. 


t)n  this  subject,  I  think  I  am  ii^'arraDted  in  saying,  from  the  reasons 
and  authorities  already  adduced,  that,  contrary  to  the  rule  of  the  com- 
mon law  courts,  every  thing  in  a  justice's  court  shall  be  taken  most 
strongly  in  favor  of  the  party  pleading  it,  or  rather,  if  the  meaning  of 
the  words  used  be  doubtful  or  equivocal,  they  shall  be  construed  most 
strongly  in  favor  of  the  party  using  them.  The  language  of  pleading, 
in  all  courts,  is  to  have  a  reasonable  intendment  and  construction  ;  and 
where  a  matter  is  capable  of  different  meanings,  that  shall  be  taken 
which  will  support  the  pleadings  and  not  the  other,  which  would  defeat 
it;  and  when  the  meaning  either  of  words  or  sentences  is  doubtful,  the 
context  may  be  sesorted  to,  that  is,  what  precedes  or  follows  the  am- 
biguous matter,  either  in  the  pleading  itself,  which  is  objected  to,  or 
any  which  precede  it,  in  order  to  give  it  a  consistent  or  certain  meaning. 
If  the  sense  be  clear,  nice  exceptions  ought  not  to  be  regarded. (^) 


SECTION    VIIl. 


DIVISION   OF   PLEADINGS. 


This  is  into  two  heads.     1.  Regular,     2.  Irregular. 

1.  Regular  pleadings  are  those  which  arise  in  the  ordinary  course  of 
a  suit,  and  are,  1.  The  declaration  or  count.  2.  The  plea.  3.  The 
replication.  4.  The  rejoinder.  5.  The  surrejoinder.  6.  The  rebutter. 
7.  The  surrebutter.     8.  Pleas  puis  darrien  continuance. 

2.  Irregular^  are  those  which  are  occasioned  by  the  mistakes  in  plead- 
ing on  either  side,  being  in  a  justice's  court  but  another  name  for  gene- 
ral and  special  demurrers. 

^n  example  of  regular  pleadings  in  which  the  allegations  of  the  parties 

are  conducted  to  a  surrebutter. 


(y)  1  Chit  PI.  217, 218. 
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in  trespass. 

Justice's  Coukt. 
James  Jackson  ^ 

V.  >  DECLARATION. 

Richard  Roe.   ) 

Saratoga  County,  ss.  The  plaintiff  complains  of  the  defendant  for 
this,  to  wit,  that  on  the  last  day  of  August,  A.  D.  1843,  he,  the  defen^ 
dant,  with  force  and  arms,  &c.,  the  close  of  the  plaintiff  situate  in  the 
town  of  Saratoga  Springs,  in  the  said  county,  did  break  and  enter,  and 
by  his  servants,  horses  and  cattle,  then  and  there  trod  down,  subverted 
and  destroyed  the  grass  and  other  vegetables  of  the  plaintiff  then  and 
there  growing ;  and  other  wrongs  to  the  plaintiff  then  and  there  did, 
against  the  peace  of  the  people  of  the  state  of  New-York,  and  to  the 
damage  of  the  plaintiff  of  $100. 

PLEA. 

The  defendant  says,  that  the  plaintiff  ought  not  to  have  or  maintain 
his  said  action  against  him,  because  he  says  that  the  close  mentioned  in 
the  plaintiff's  declaration,  is  a  certain  close  situate  in  the  said  town  of 
Saratoga  Springs,  called  the  pasture  ;  and  that  the  plaintiff  did,  at  the 
said  time,  when,  &c.  to  wit,  at  the  said  town  of  Saratoga  Springs,  in  the 
said  county,  give  the  defendant  leave  and  license  to  turn  and  drive  his 
said  horses  and  cattle  into  the  said  close  of  the  plaintiff,  to  be  fed  and 
kept  there ;  wherefore  the  defendant  did,  at  the  said  time,  when,  &c., 
by  his  servants  aforesaid,  turn  and  drive  his  said  horses  and  cattle  into 
the  said  close,  and  thereby  did  tread  down,  subvert  and  destroy  the  grass 
and  other  vegetables  of  the  plaintiff,  then  and  there  growing,  as  he  law** 
fully  might  for  the  cause  aforesaid,  to  wit,  at  the  town  of  Saratoga 
Springs,  in  the  county  aforesaid,  which  are  the  same  trespasses  whereof 
the  plaintiff  above  complains ;  wherefore  he  prays  judgment,  and  that 
the  plaintiff  may  be  barred  from  having  and  maintaining  his  said  action 
thereof  against  him  the  defendant. 

REPLICATION. 

The  plaintiff  says,  that  he  ought  not,  by  reason  of  any  thing  in  the 
defendant's  said  plea  alleged,  to  be  barred  from  having  and  maintaining 
his  said  action  thereof  against  him,  because  he  says,  that  the  said  close 
in  which,  &c.  in  the  said  declaration  mentioned,  at  the  said  time,  when, 
&c.  was  and  is  a  certain  close  in  the  town  aforesaid,  called  the  meadow^ 
bounded  eastwardly  on  the  highway,  which  said  close  now  is,  and  at  the 
said  tiipe,  when,  &c.  was  another  and  different  close  from  the  said  close 
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in  the  defendant's  said  plea  mentioned  ;  wherefore,  inasmuch  as  the  de- 
fendant has  not  answered  the  said  trespasses,  by  him  committed,  in  the 
said  close,  in  which,  &c.  above  newly  assigned,  the  plaintiff  prays  judg- 
ment, and  his  damages,  on  occasion  of  the  committing  of  the  said  tres- 
passes above  newly  assigned,  to  be  adjudged  to  him,  &c. 

REJOINDER. 

The  defendant  says,  that  the  plaintiff  ought  not,  by  reason  of  any  thing 
in  his  said  replication  alleged,  to  have  or  maintain  his  said  action  thereof 
against  the  defendant,  because  he  says,  that  he  was  not  guilty  of  the  said 
seTeral  supposed  trespasses,  in  the  said  republication  above  newly  as- 
signed, or  of  any  or  either  of  them,  or  of  any  part  thereof,  in  manner 
and  form  as  the  plaintiff  hath  above  thereof  complained  against  the  de- 
fendant, at  any  time  within  six  years  next  before  the  commencement  of 
this  suit,  against  the  defendant  in  this  behalf;  wherefore  he  prays  judg- 
ment, and  that  the  plaintiff  may  be  barred  from  having  and  maintaining 
his  said  action  thereof  against  him,  the  defendant. 

SURREJOINDER. 

The  plaintiff  says,  that  he  ought  not,  by  reason  of  any  thing  in  the 
defendant's  said  rejoinder  alleged,  to  be  barred  from  having  and  main- 
taining his  said  action  thereof  against  the  defendant,  because  he  says, 
that  the  defendant  before,  and  at  the  time  when  the  said  cause  of  action 
in  the  said  replication  newly  assigned,  accrued  to  the  plaintiff,  was  in 
parts  out  of  his  state,  to  wit,  at  QuebeCj  in  the  province  of  Lower  Cana- 
da; and  that  he,  the  defendant,  afterwards,  to  wit,  on  the  1st  day  of 
August,  A.  D.  1844,  returned  from  the  said  parts  out  of  this  state,  which 
said  return  of  the  defendant  was  his  first  return  into  this  state,  from  the 
said  parts  out  of  this  state,  after  the  accruing  of  the  said  cause  of  action, 
to  wit,  at  the  town  of  Saratoga  Springs  aforesaid.  And  the  said  plain- 
tiff further  says,  that  he  commenced  this  suit  against  the  defendant,  in 
this  behalf,  within  six  years  after  the  defendant's  first  return  into  this 
state  after  the  accruing  of  the  said  cause  of  action,  to  wit,  at  the  town 
of  Saratoga  Springs,  aforesaid  ;  wherefore  he  prays  judgment,  and  his 
damages  aforesaid  to  be  adjudged  to  him,  &c. 

REBUTTER. 

The  defendant  says,  that  the  plaintiff  ought  not,  by  reason  of  any  thing 
in  his  said  surrejoinder  alleged,  to  have  or  maintain  his  said  action  there- 
of against  the  defendant,  because,  he  says,  that  the  plaintiff  did  not  com- 
mence this  suit  against  the  defendant,  in  this  behalf,  within  six  years 
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next  after  the  defendant's  first  return  into  this  state  after  the  accruing  of 
the  said  cause  of  action  unto  the  plaintiff,  in  the  manner  and  form  as  the 
plaintiff  hath  above  in  his  said  surrejoinder,  in  that  behalf  alleged. 

In  a  court  of  record,  the  defendant  would  conclude  this  rebutter  in 
these  .words  :  "  and  of  this  he  puts  himself  upon  the  country^^  which 
country  means  the  jury ^  who  are  to  try  the  cause.  .Upon  this,  the  plain* 
tiff  joins  issue  by  a  surrebutter^  in  these  words  :  ^^  and  the  said  plaintiff 
doth  the  like.^^ 

In  a  justice's  court,  as  we  shall  see  by  and  by,  the  issue  is  joined,  for 
all  the  purposes,  both  of  form  and  substance,  the  moment  the  parties  ar- 
rive at  that  point  in  pleading,  where  a  matter  is  alleged  on  one  side, 
and  denied  on  the  other.  So  far  as  this  court  is  concerned,  the  forms 
of  joining  an  issue,  at  the  common  law,  would  be  both  unnecessary  and 
absurd  ;  for  the  calling  of  a  jury  does  not  follow  an  issue  of  course^  as 
at  common  law,  but  the  issue  is  referred  to  a  trial  by  the  justice,  unless 
a  jury  is  demanded  by  one  of  the  parties.     But  of  this  hereafter. 

Our  eighth  division  of  regular  pleading  was,  what  is  called  in  the 
common  law  courts  pleas  puis  darrien  continuance. 

Now  suppose  an  issue  between  the  parties  to  be  joined  in  the  above, 
or  any  other  form,  and  that  the  cause  is  continued  by  adjournment  for 
decision  to  any  other  day,  and,  before  the  adjourned  day  arrives,  the 
parties  refer  the  matter  in  dispute  to  arbitrators,  who  make  an  award, 
or  the  plaintiff  gives  the  defendant  a  release,  or  receives  something  of 
the  defendant  in  satisfaction  of  his  demand,  or  indeed,  any  other  matter 
of  defence  arises  either  in  bar  or  abatement,  the  defendant  may  then 
come  into  court  at  the  adjourned  day,  and  plead  such  award,  release, 
accord  and  satisfaction,  or  other  matter  in  bar,  or  in  abatement.(3)  The 
title  of  this  plea,  in  a  court  of  record,  signifies  a  plea  since  the  last  con- 
tinuance, because  the  defendant  must  always  allege  that  the  matter  of 
defence  arose  since  the  cause  was  last  conti/iued,  in  order  to  have  his  plea 
received  ;  for  if  it  arose  prior  to  the  commencement  of  the  suit,  or  to  the 
issue  joined,  it  should  have  been  pleaded  in  the  first  instance,  and  can- 
not afterwards  be  received.  Matter  of  defence,  thus  arising  after  a 
cause  has  been  continued,  must  always  be  pleaded,  if  it  be  a  full  and  en- 
tire defence,  as  it  may  many  times  be,  if  it  arise  earlier,  under  the  gen- 
eral issue. 

This  plea,  in  form,  prays  judgment,  whether  the  plaintiff^  ought  fur- 
ther  to  have  and  maintain  his  action  against  the  defendant,  because,  since 
the  last  continuance  of  the  cause,  by  adjournment,  to  wit,  on  such  a  day, 

« 

(8)  West  V.  Stonley,  (1  Hill,  69.) 
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aty  ^c.  the  matter  of  defence  arose,  setting  it  forth,  the  same  as  any 
other  plea  in  bar  or  abatement,  according  to  its  nature. 

A  plea  of  this  nature  should  be  sworn  to.  Where,  on  tendering  a  plea 
puw  darrien  continuance  to  a  justice,  the  defendant  offered  to  verify  it 
by  affidavit  and  it  was  rejected  on  the  ground  that  pleas  of  that  nature 
could  not  be  received  in  a  justice's  court,  it  was  held  by  the  supreme 
court  that  the  justice  erred,  and  that  the  judgment  should  be  reversed, 
although  no  affidavit  was  in  fact  made.(4) 

2.    AN  INSTANCE  OF  THE   SECOND   KIND  OF  PLEADING,   CALLED  I&REGULAB. 

In  a  justice's  court,  we  have  said  that  this  is  confined  to  demurrers. 
Demurrers  to  evidence^  hills  of  exceptions^  tfc.  which,  in  courts  of 
record,  are  also  classed  under  this  head,(2;)  are,  as  we  shall  see  hereaf- 
ter, inapplicable  to  this  court.     In  any  stage  of  the  above  pleadings,  if 
one  party  is  dissatisfied,  either  with  the  substance  or  form  of  the  plead- 
ing which  his  antagonist  exhibits  against  him,  the  way  to  avail  himself 
of  this  objection  is,  by  a  demurrer  thereto.     Instead  of  answering  the 
pleading,  he  demurs — that  is,  he  merely  states  to  the  justice,  in  writing 
or  by  parol,  that  the  pleading  is  not  sufficient  in  law  for  the  plaintiff^  to 
have  or  maintain  his  action  against  the  defendant^  if  it  be  a  declaration, 
replication,  surrejoinder,  or  other  pleading  on  the  part  of  the  plaintiff. 
On  the  other  hand,  if  it  be  a  pleading  on  the  part  of  the  defendant,  a 
plea,  rejoinder,  rebutter,  &c.  the  plaintiff  demurs  to  it,  by  stating,  that 
it  is  not  sufficient  in  law  to  bar  or  preclude  him  from  having  or  main- 
taining his  action^ against  the  defendant.    Thus,  if  the  above  declaration 
should  omit  to  mention  the  day  of  the  trespass  being  committed,  the  de- 
fendant might  demur  specially,  for  this  defect  in  form, (a)  pointing  it  out 
particularly,  which  we  shall  hereafter  see  is  always  necessary  in  a  de- 
murrer for  defect  of  form,  though  otherwise  of  substance,  as  if  the  plain- 
tiff had  merely  stated  a  trespass^  without  showing  in  what  it  consisted. 
Again,  should  the  above  plea  merely  specify  the  close  in  which  the  tres- 
pass was  committed,  and  attempt  to  justify  the  trespass  by  denying  that 
the  plaintiff  ever  forbid  the  defendant  to  turn  his  horses  and  cattle  into  tf , 
or  state  other  matter  which  would  not  operate  in  law  to  justify  the  in- 
jury, the  plaintiff  might  demur  generally y  that  is,  say  the  plea  is  insuffi- 
ficent,  &c.  generally^  without  specifying  the  defect  in  the  demurrer,  but 


ss 


See  1  Chit  PL  219.  4S7,  488,  and  n.  a.    8  V^en.  75.    12  id. 

John.  369.     See    2  Cowen,    875. 


(4)  West  V.  Stanley,  (1  Hill,  69.) 
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content  himself  with  mentioning  it  on  the  argument ;  and  so  of  the  sab^ 
sequent  pleadings.  When  the  pleading  of  a  party  is  demurred  to,  the 
manner  of  joining  issue  is,  for  him,  if  plainti£f,  simply  to  allege  that  it 
ii  sufficient  in  lawyfor  him  to  have  andmatWatn,  4rc.;<>  if  defendant,  ^A<zt 
it  is  sufficient  in  lauOj  to  bar  and  preclude  the  plaintiff^  from  having  and 
maintaining,  tfc;  which  makes  what  is  called  an  issue  in  law,  which 
the  justice  alone  is  to  decide.  But  more  of  this  hereafter,  in  its  proper 
place. 


SECTION  IX. 


OF   THE  DECLARATION. 


Tirst,  Of  its  general  requisites. 

The  declaration  is  a  statement  in  legal  form,  of  the  plaintiff's  cause  of 
action  ;{b)  and  its  most  important  requisites  are,  1.  That  it  correspond 
with  the  process  ;  2.  That  it  contain  a  statement  of  all  the  facts  neces- 
sary, in  point  of  law,  to  sustain  the  plaintiff's  action  ;  3.  That  these 
circumstances  be  set  forth  with  certainty  and  truth.(c) 

1.  The  declaration  must  agree  with  the  process  :  1st,  In  the  names 
of  the  parties  ;  2d,  In  the  number  ;  and  3d,  In  the  character  of  the 
parties  suing  or  sued, 

1.  If  the  defendant  is  sued  by  a  wrong  christian  or  surname,  he  may 
plead  it  in  abatement ;  but  if  he  omit  to  do  this,  the  plaintiff  may  pursue 
him  to  judgment  and  execution,  by  whatever  name  he  is  sued,  although 
differing  entirely  from  his  real  one.(rf)  A  misspelling  of  a  name,  unless 
it  give  a  different  sound,  is  not  a  misnomer  ^(e)  and  the  omission  of  the 
middle  or  initial  letter  thereof,  commonly  called  the  middle  letter,  as 
John  Doe,  where  the  actual  name  is  John  S,  Doe,  for  instance,  is  not  a 
legal  misnomer,  and  the  omission  is  imipaterial,  for  the  law  knows  but 
one  christian  name.(y)  And  where  the  defendant  pleads  a  misnomer 
in  abatement,  the  plaintiff  may  avoid  it  by  stating  in  his  replication,  and 


(h)  See  Grab.  Prac.  2d  ed.  IM.    12  235,  6,  per  Ld.  Kenton,  Ch.  J.  3  Cainef , 

Wan.  10.  219.    9  John.  159. 

(c)  See  1  Dual.  Prac.  235,  6.    Grah.  (e)  8  Caineg,  219. 

Piac.  2d  ed.  193  to  215.  (/)  5  John.  84. 

(i)  2  Str.  1218.    3  East,  167.   6  T.  R. 
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proTbg  that  the  defendant  is  knov^n  as  well  by  the  name  in  which  he  is 
sued,  as  the  one  which  he  insists  upon  in  his  plea.(j^)  Where  the  de- 
fendant is  described  in  the  process  thus  :  James  Jacksorij  otherwise  called 
Jokn  Hackleyj  called  an  alias  dictus,  the  defendant  cannot  plead  a  mu- 
nomer  in  abatement  for  this  reason,  if  the  name  preceding  the  alias  dictus 
be  right.  The  true  name  is  that  which  precedes  the  alias  dictus.{h) 
On  the  defendant's  pleading  his  own  misnomer  in  abatement,  he  must 
always  give  his  real  name,  and  the  court  may  then  suffer  the  plaintiff  to 
amend,  by  inserting  in  the  process  the  true  name  so  given,  instead  of  the 
one  by  which  the  defendant  is  sued.(t)  It  is  provided  by  statute,(j) 
that  when  the  name  of  any  defendant  shall  not  be  known  to  the  plaintiff, 
he  may  be  described  in  the  summons  or  warrant  by  a  fictitious  name ; 
and  if  a  plea  in  abatement  be  interposed  by  such  defendant,  the  justice, 
belbre  whom  the  suit  is  pending,  shall  amend  the  proceedings  according 
to  the  truth  of  the  matter  ;  and  shall  thereafter  proceed  therein  in  the  like 
manner  as  if  the  defendant  had  been  sued  by  his  right  name.  There  is 
a  similar  provision  of  the  statute  applicable  only  to  process  from  courts 
of  record,(A?)  under  which  it  would  seem,  that  if  the  process  be  returned 
personally  served,  and  the  defendant  do  not  appear,  the  plaintiff  may, 
from  the  necessity  of  the  case,  declare  against  the  defendant  by  the 
name  given  him  in  the  process.(/)  And  such  is  undoubtedly  the  course 
to  be  pursued  in  a  justice's  court,  in  default  of  the  defendant's  appear- 
ance, or,  in  case  of  his  appearance,  a  failure  to  plead  a  misnomer.  It 
will  be  seen,  however,  that  the  authority  given  by  the  statute  to  insert  a 
fictitious  name,  applies  only  to  suits  commenced  by  summons  or  warrarU. 
If  the  suit  be  by  attachment j  the  greatest  care  should  be  taken  in  naming 
the  defendant  correctly  ;  that  is,  either  bis  real  name,  or  some  name  by 
which  he  is  known  and  called  ;  otherwise  the  officer  executing  the  pro- 
cess will  be  liable  to  an  action  of  trespass  for  taking  the  defendant's 
goods  ;(m)  and  this,  even  though  the  person  whose  goods  are  taken,  be 
the  person  really  intended  in  the  proceeding.  And  if  an  attachment 
should  be  issued  against  a  defendant  by  a  fictitious  name,  the  justice 
should  not,  in  default  of  the  defendant's  appearance,  proceed  further 
with  the  cause.  If  he  should  appear  and  plead  to  the  declaration,  or 
plead  the  misnomer  in  abatement,  in  either  of  these  cases  the  plaintiff 
might  proceed  to  judgment  against  him  :  for  the  first  would  amount  to  a 

(ff)  9  Cainef,  219.    5  John.  84.  ( i)  Id. 

(h)  4  John.  118.  (A)  2  R.  S.  270,  §  4. 

(t)  3  Maule  &  Selw.  450,  and  see  tev-  il)  See  Grab.  Prac.  2d  ed.  200. 

eral  cases  there  cited  by  the  counsel.  Qm)  6  T.  R.  234. 
See  Sess.  Laws  of  1880,  p.  804,  5,  §  87. 
2  R.  S.  200,  §  282. 
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waiver  of  the  irregularity,  and  in  the  latter  case,  the  justice  might  amend, 
as  above  suggested.  The  amendment  of  process  might  be  made  by  era- 
sing and  inserting  in  the  body  of  the  process  itselfj(7i)  the  justice  noting 
the  amendment  in  his  docket ;  or  by  simply  noting  the  amendment  in  his 
docket,  without  altering  the  process.  The  mode  of  making  the  amend- 
ment is  mere  matter  of  form,  and  it  is  enough  that  it  appear  on  the 
docket  what  the  nature  of  the  amendment  was. 

The  name  of  the  plaintiff  must  be  correctly  stated  in  the  process  ;  and 
if  either  the  christian,  or  surname,  be  omitted  or  mistaken,  the  defendant 
may  plead  the  omission  or  misnomer  in  abatement.(o)  And  in  declar- 
ing, the  name  of  the  plaintiff  must  be  as  it  is  in  the  process  ;  and  if  it  be 
mistaken  there,  it  cannot  be  corrected  in  the  declaration  ;(  p)  as  where 
the  process  was  at  the  suit  of  G.  B.  W.,  and  the  declaration  was  at  the 
smit  of  C.  W.,  stating  that  the  defendant  was  arrested  at  his  suit,  by^he 
name  of  G.  B.  W.,  the  declaration  was  held  irregular.(9)  These  re- 
marks apply  only  to  the  case  where  a  plaintiff,  wrongly  named  in  the 
process,  proceeds  to  judgment  without  first  moving  for  and  procuring  an 
amendment  of  the  process.  This  he  may  do,  and  thus  obviate  all  objec- 
tion and  error  that  would  otherwise  exist  against  the  proceeding  and 
judgment.  An  amendment  in  such  a  case  was  sanctioned  by  the  su- 
preme court,(r)  where  a  justice,  on  the  return  of  a  summons  in  favor  of 
several  plaintiffs,  amended  the  same,  on  motion  of  the  plaintiff's  counsel, 
(which  motion  was  opposed  by  the  counsel  for  the  defendant,)  by  strik- 
ing out  the  word  Josef  h  in  the  name  of  Joseph  S.  Keeler,  and  inserting, 
in  lieu  thereof,  the  word  Jasper.  In  delivering  the  opinion  of  the  court 
in  that  case,  Ch.  J.  Savage,  after  citing  several  cases  in  which  amend- 
ments had  been  allowed  by  courts  of  record,  remarks  :  ^^  The  language 
of  the  revised  statutes  is  broad  :  ^  The  court  in  which  any  action  shall  be 
pending,  shall  have  power  to  amend  any  process,  pleading  or  proceeding 
in  such  action,  either  in  form  or  substance,  for  the  furtherance  of  justice, 
on  such  terms  as  shall  be  just,  at  any  time  before  judgment  rendered 
therein,'  (2  R.  S.  424,  §  1— p.  343, 2d  ed.)  The  7th  section  provides, 
that,  after  verdict^  judgment  shall  not  be  stayed  for  a  variety  of  defects 
in  process,  pleadings  and  proceedings;  among  them  is  a  mistake  in  the 
name  of  any  party.  It  is  a  general  rule,  that  any  matter  which  is  cured 
by  verdicty  is  amendable  before  verdict.  There  is  no  question,  therefore, 
that  this  matter  was  amendable ;  and  that  a  justice's  court  possesses  the 


(n)  See  10  Wen.  213,  (g)  Id. 

Co)  Com.  Dig.  Abatement,  E.  18, 19.        (r)  10  Wen.  213. 

(  p)  1  Cowen,  37. 
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same  power  as  to  amendmeots,  as  courts  of  record,  appears  from  2  R.  S. 
225,  §  1,  (p.  158, 2d  ed.)  '  Every  justice  of  the  peace  elected  in  any  town 
of  this  state,  or  appointed  for  any  city  in  which  special  courts  are  not 
established  by  law,  is  hereby  authorized  to  hold  a  court  for  the  trial  of 
all  actions  in  the  next  section  enumerated,  and  to  hear,  try  and  deter- 
mine the  same  according  to  law  and  equity  ;  and  for  that  purpose,  where 
no  special  provision  is  otherwise  made  by  law,  such  court  shall  be  vested 
with  all  the  necessary  powers  which  are  possessed  by  courts  of  record  in 
this  state.'  '\5)  Whether  the  defendant  appear  or  not,  it  would  be  regu- 
lar to  amend  the  process,  by  inserting  the  plaintiff's  true  name  ;  but  if 
the  plaintiff  should  proceed  to  judgment  under  the  mistaken  or  erroneous 
name,  it  would  be  error. 

2.  The  declaration  is  irregular,  if  it  vary  from  the  process  in  the  num- 
ber of  plaintiffs.(f)  And  so  of  the  defendants,  it  would  seem,  in  a  war- 
rant or  attachment,  which  are  in  the  nature  of  bailable  process  in  a  court 
of  record.(^)  But  it  has  been  repeatedly  decided  by  the  English  courts 
of  king's  bench  and  common  pleas,  that  the  plaintiff  may  sue  out  process 
not  bailable^  that  is,  on  which  no  arrest  is  to  be  made,  against  any  num- 
ber of  defendants  jointly,  and  yet  declare  against  them  severally,  such 
process  being  intended  merely  to  give  the  defendants  notice  of  the  pro- 
ceedings, and  bring  them  into  court,  thus  making  a  single  process  the 
foundation  of  as  many  suits  in  favor  of  the  same  plaintiff  as  there  may 
be  defendants  named  in  it.(tc)  The  rule  would,  without  doubt,  be  the 
same  in  relation  to  a  summons,  and  the  practice  under  it  would  be  highly 
convenient  and  expeditious.  It  is  not  unusual  for  tradesmen,  &c.  in  ex- 
tensive business,  to  commence  twenty,  thirty,  or  even  a  greiaiter  number 
of  suits,  by  summons,  before  a  justice  at  the  same  time.  All  the  defen- 
dants, under  this  rule,  may  be  inserted  in  a  single  summons,  thereby  giv- 
ing it  the  operation  of  a  separate  summons  for  each.  But,  as  this  rule 
has  never  been  directly  applied  to  a  justice's  court,  let  the  summons  be 
in  the  following  form,  which  will  remove  all  doubt : 

^^  The  Peopi<e,  &c.  We  command  you  to  summon  Ji.  j5.,  C.  D.,  £.  jP., 
(and  so  on  to  any  number  of  defendants,)  severally  and  individually^ 
each  for  himself ^  to  appear  before  Ransom  Cook,  Esq.  one  of  our  jus- 
tices^ 4*^.  onj  4rc.  aty  ^c.  then  and  there^  severally  and  individually^  each 


(8)  See  1  Chit  PI.  226.    1  Bos.  k,    id.  258.    1  Bos.  &  Pull.  19.    Id.  49.    4 
Pull.  383.  East,  589. 

(0  4  T.  R.  496.    Id.  697,  n.  (b).    2        (u)  Id.  ibid.    16  John.  44. 

(5)  See  also  1  John.  Gas.  243.    2  Stra.  1218.    3  East,  167. 
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/or  himself  as  aforesaid^  to  answer  James  Jackson,  in  a  plea^  4<*  ^o  ^ 
damage^  ^c. 

Even  where  a  warrant  is  issued  against  a  number  of  defendants  jointly, 
and  only  a  part  are  taken,  the  plaintiff  may,  if  the  proceeding  be  for  a 
wrong  upon  which  the  defendants  are  liable  j'oin//^  and  severally^  declare 
and  proceed  to  judgment  therefor  against  such  as  are  taken,  omitting  to 
notice  the  others,  or  stating  that  those  who  are  taken,  committed  the 
wrong  with  the  others  named  in  the  process,  who  are  not  taken. (i;)  But 
should  the  declaration  and  judgment,  in  such  case,  be  against  all,  we 
baye  seen  it  would  be  error. (tt?) 

2.  How  far  the  declaration  must  agree  with  the  process,  in  the  forti- 
cular  character  in  which  the  plaintiff  sues  or  the  defendant  is  sued,  we 
have  seen,  ante.  Vol.  I.  p.  506,  507.(6) 

We  have  before  noticed  that  the  declaration  need  not  agree  with  the 
process,  in  the  catcse  of  action  therein  expressed. (x) 

2.  The  declaration  must  state  all  the  facts  essential  to  the. 
support  of  the  action,  with  what  degree  of  certainty,  in  gen- 
eral, we  have  already  seen. 

1.  It  must  appear,  with  certainty,  who  are  the  parties  :  and  a  declara- 
tion by  or  against  A.  fi.  &  Co.  is  not  sufficient. (^)  And  where  different 
persons,  of  the  same  name^  are  used  in  declaring,  they  should  be  distin-^ 
guished  by  some  appropriate  allegation,  as  the  said^&^  or  second  men-^ 
tioned  j9.,  or  the  now  defendant ^  or  the  now  plaintiff^y  or  Jl.  deceas^d.{zy 
And  after  naming  them  once,  they  may  be  called  plaintiff  ^i^d  defendant 
afterwards,  throughout  the  pleadings,  without  naming  them  by  their  chris^ 
tian  and  surnames  ;(a)  or  without  the  addition  of  the  character  in  which 
they  sue  or  defend. (6)  And  iX  a  plaintiff  have  the  same  christian  name 
as  a  defendant,  and  the  declaration,  after  stating  the  names  of  each  party 
correctly  and  at  full  length,  use  the  christian  name  only,  as  ^'  the  said 
James,"  &c.,  it  is  certain  to  a  common  intent,  and  good  on  special  de-^ 
murrer.(c) 

2.  The  declaration  must  state  a  time  and  place^  though  these,  in  gen- 


(«)  1  Wils.  306.    2  John.  365.    12  id.  Cz)  1  Chit.  PI.  230. 

434.    Ante,  Vol.  I.  p.  549,  550.  (a)  6  Taunt  121.    Archb.  PI.  90. 

(w)  Ante,  Vol.  I.  p.  547  to  550.  (b)  8  Cowen,  235. 

(x)  Ante,  Vol.  I.  p.  508.   See  16  John.  (c)  Hildreth  v.  Hawes,  Jalj,  1801» 

162.    10  id.  240.  MS.,  Kent,  Ch.  J.,  cited  3  Oainei,  170^ 

(y)  8  T.  R.  508.    3  Gaines,  170.    1  note,  2d  ed. 
Penning.  R.  75, 137.  Ante,  Vol.  I.  p.  507. 

(6)  See  alM  1  Outty'i  PI.  227.  2  Gaines,  184.    Tidd'i  Pr.  403. 
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«ra],  are  immaterial  in  proof,  and  the  plaintiff  may  sustain  his  suit  bj 
proving  that  the  cause  of  action  arose  on  any  other  day,  or  at  any  place 
different  from  the  one  laid  in  the  declaration.  In  the  few  cases  of  local  ac^ 
tions,  however,  noticed  ante,  Vol.  I.  p.  35^  36,  and  in  this  instance  alone,  it 
b  necessary  that  the  proof  agree  with  the  declaration  as  to  place,  unless, 
indeed,  the  place  l>e  made  matter  of  substance,  as  where  the  contract  de- 
clared upon)  relates  to  some  particular  place,  or  some  particular  place  is 
in  issue,  as  in  trespass  on  lands,  where  the  plaintiff  has  described  the 
premises  particularly.     And  so  wholly  immaterial  is  the  time  mentioned 
in  the  declaration^  that  if  the  plaintiff  state  a  contract  to  have  been  made 
X)a  a  day  which  would  render  it  unlawful,  the  defendant  cannot,  for  that 
reason,  demur,  but  must  take  issue,  thereby  giving  the  plaintiff  an  op^ 
portunity  to  prove  on  the  trial  some  other  day.(d)     Yet,  where  the  day 
is  a  material  part  of  the  contract  or  other  matter  declared  upon,  it  must 
be  proved ;  as  if  the  plaintiff  complain  that  the  defendant  violated  a  con- 
tract to  work  from  such  a  day  to  such  a  day,  he  must  prove  it,  and  so  of 
any  other  special  contract  5  and  if  he  set  forth  the  date,  or  other  time 
mentioned  in  a  written  instrument^  the  proof  must  tally  precisely  in  this 
particular  with  the  declaration,  though  otherwise  if  not  set  forth  as  a 
daie^  as  we  shall  see  more  at  large  hereafter.     In  actions  on  bills  of  ex- 
change, promissory  notes,  or  other  written  instruments,  not  under  seal, 
the  date  being  a  material  part  of  the  instrument,  must  be  stated  in  the 
declaration  as  it  appears  upon  the  face  of  the  instrument ;  and  the  slight* 
est  variance  will  be  fatal.     So  of  deeds  and  records.     And  where  the 
precise  date  of  any  fact  is  necessary  to  ascertain  and  determine,  with 
precision,  the  cause  of  action,  any,  the  slightest  variance  between  the 
declaration  and  evidence,  in  that  respect,  will  be  fatal. (e)     An  instru- 
ment having  no  date,  or  where  the  date  is  in  blank,  may  be  set  forth  as 
executed  on  a  certain  day,  without  stating  expressly,  that  it  was  without 
date.(/)     Where  an  impossible  date  is  alleged,  it  may  be  rejected,  pro- 
vided time  be  immaterial,  if  enough  be  left  to  give  certainty  to  the  plead- 
ing; as  where  a  declaration,  in  an  action  for  malicious  prosecution,  al- 
leged that  the  summons  was  issued  on  the  thirtieth  and  served  on  the 
fifteenth  of  March,' 1826.(g)     Again,  in  respect  of  place  ;  it  should  al- 
vrays  appear  in  the  declaration  that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  justice,  that  is,  within  the  county  for  which  he  is  a 
magistrate. (^)     For  this  purpose,  the  law,  where  the  cause  of  action  is 


d)  12  John.  287.  (g)  1  Wen.  845. 

See  Orah.  Piac.  2d  ed.  209.       (Jk)  See  Qrah.  Prac.  2d  ed.  210.  1 


:?) 


8  Cowen,  26.  Chit  PI.  25VX 
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not  strictly  local,  allows  of  a  fiction,  and  you  may  state  the  cause  of  ac- 
tion as  arising  in  the  place  out  of  the  county,  where  it  really  did  arise, 
adding  what  is  termed  a  videlicet^  ^^  to  wit,  in  the  county  of  Saratoga," 
or  other  county,  where  the  cause  is  tried.  This  can  seldom  be  necessa- 
ry, however,  except  in  describing  some  instrument  in  writing.  Suppose, 
for  instance,  a  note  made  and  diited  at  Boston^  sued  in  the  county  of 
Saratoga.  You  are  to  declare  that  the  defendant  made  his  promissory 
note  at  Boston^  to  wit,  "  at  the  town  of  Saratoga  SpringSy  in  the  county 
oi  Saratoga^^  and  so  of  other  transitory  matters,  or  causes  of  action. 
But,  in  general,  you  may  state  all  foreign  acts  as  happening  within  the 
county  where  you  sue,  except  when  you  are  setting  forth  an  instrument 
in  writing  dated  abroad.(i)  If  the  declaration  commence  with  stating 
the  county  where  the  cause  is  tried,  thus,  Saratoga  County,  ss., 
though  no  place  be  stated  in  the  body  of  the  declaration,  or  even  a 
foreign  town  and  county  be  stated,  yet  the  declaration  will  be  good,  as 
the  act  stated  vnthout  placBy  or  with  the  wrong  p/oce,  will  be  referred  to 
and  considered  in  law  as  arising  within  the  county  in  the  margin.  And 
so  if  the  county  in  the  margin  be  wrongs  but  the  county  in  the  body  of 
the  declaration  be  right ^  the  latter  shall  prevail  over  the  place  in  the 
margin  ;  and,  in  this  sense,  it  is  said,  that  the  place  in  the  margin  will 
aid,  but  not  prejudice  a  declaration.(j) 

3.  It  is  still  more  necessary  that  certainty  and  accuracy  be  observed 
in  stating  the  material  facts  constituting  the  cau^e  of  action  itself,  for 
this  is  matter  of  substance.  But  for  this,  more  at  large,  we  refer  to  the 
next  head  of, 

3.    THE  PARTICULAR  REQUISITES  OF  THE  DECLARATION. 

These  are,  1.  Its  commencement.  2.  The  statement  of  the  cause  of 
the  action.    3.  Several  counts.    4.  The  conclusion. 

The  commencement  of  a  declaration  in  a  justice's  court  may,  in  gene- 
ral, be  as  follows : 

James  Jackson  ^ 

V.  >  Saratoga  County,  ss. 

Richard  Roe.  j 

The  plaintiff  complains  of  the  defendant  for  this,  to  wit :  {here  state 

the  circumstances  which  constitute  the  cause  of  action.){'7). 


(i)  1  Chit.  PI.  250.    Id.  231,  232.  (j)  Id.  248,  249.    9  John.  81.    13  id. 

449,  450.    Ante,  Vol.  L  p.  505,  n.  (23). 

(7)  See  6  Taunt  121, 406. 
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If  the  plaintiff  sue,  or  the  defendant  be  sued,  in  a  particular  character, 
entitle  the  cause  accordingly,  and  then  commence  as  above.  Thus,  if 
you  sue  as  executor,  entitle  your  cause  James  Jackson^  executor  of  the 
last  will  and  testament  of  A.  j8.,  deceased^  v.  Richard  Roe.  Enough  as  to 
the  different  manner  of  entitling  causes  may  be  gathered.  Vol.  I.  pp. 
506,  507. 

Where  there  are  more  than  one  party  plaintiff  or  defendant,  the  plu- 
ral, plaintiffs y  or  defendants ^  instead  of  the  singular,  plaintiff'^  or  defen- 
dant j  is  of  course  to  be  used,  in  the  commencement,  and  other  parts  of 
the  declaration. 

The  declaration,  after  commencing,  proceeds  to  state  the  cause  of  ac- 
tion. This  receives  its  name  and  character  from  the  facts  which  are 
stated  as  the  foundation  of  the  claim,  whatever  it  may  be  called  by- the 
plaintiff,  either  in  his  process  or  declaration.  Thus,  should  the  plaintiff 
in  the  beginning  of  his  declaration  state,  that  he  complains  of  the  defen- 
dant of  a  plea  of  treipass,  for  this^  to  vntj  and  then  go  on  to  state  the 
circumstances  of  the  wrong,  which  make  it  out  to  be  trespass  on  the  case^ 
instead  oi  trespass^  and  the  defendant  takes  issue,  and  goes  on  to  trial, 
and  the  proof  makes  out  a  claim  for  a  trespass  on  the  case^  the  defendant 
cannot  object  that  this  is  a  variance  between  the  proof  and  the  declara- 
tion, for  the  cause  of  action  stated  at  length,  shall  be  deemed  the  true 
one. 

These  remarks  would  bring  me  to  the  forms  of  declaration,  from 
which,  in  general,  enough  may  be  derived,  to  enable  a  plaintiff  to  state 
his  cause  of  action  with  sufficient  accuracy.  But  there  is  one  description 
of  contract,  with  regard  to  which  so  much  nicety  is  required  in  pleading, 
that  a  more  particular  consideration  of  the  mode,  in  which  it  is  to  be  de- 
clared on,  becomes  necessary.  I  allude  to  special  contracts  not  under 
seal^  to  do  or  not  to  do  certain  things^  ^c.  We  have  already  bestowed 
some  attention  upon  this  topic.  Vol.  I.  pp.  113, 114, 115,  where  the  great 
caution  to  be  exercised,  in  aiming  at  a  correspondence  between  the  dec- 
laration and  evidence^  was  partially  considered  and  illustrated.  The 
contracts  requiring  the  special  count  or  declaration^  of  which  we  have 
spoken,  in  order  to  set  them  forth,  may  be  varied  to  an  infinite  extent, 
and  are,  therefore,  incapable  of  classification  in  their  purpose  or  object. 
The  following  examples  will  show  our  meaning.  These  special  counts 
are  required  oh  awards;  on  contracts  to  pay  money  in  consideration  of 
forbearance;  on  contracts  to  pay  money  on  exchange  of  horses;  on  con- 
tracts to  deliver  a  bill  of  exchange  or  promissory  note  for  goods  sold;  or 
to  pay  for  goods  sold  to  a  third  person;  or  to  indemnify;  for  not  ful- 
filling a  contract  to  marry;  or  a  contract  to  employ  a  servant;  or  a  con-^ 

Vol.  K.  4 
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tract  to  perform  v)orksy  8fc. ;  for  not  performing  a  contract  to  accept 
corujipc.  bought;  for  not  performing  a  contract  to  deliver  goods;  for  a 
breach  oi  warranty;  against  bailees^  for  not  fulfilling  their  contracts  of 
bailment;  by  a  landlord  against  his  tenant, /or  not  repairing ^  fyc.  Sfc. 

In  setting  forth  these,  and  the  like  special  agreements,  it  is  necessary 
that  the  plaintiff  set  forth,  1.  The  consideration  or  motive^  upon  which 
the  agreement  is  founded.  The  nature  of  these  considerations,  in  gene- 
ral, were  considered,  Vol.  I.  p.  65  to  68.  And  we  had  occasion  to  con- 
sider them  with  suflScient  particularity.  Vol.  I.  p.  79  to  83,  as  to  what 
consideration  will  sustain  an  assumpsit,  without  noticing  them  again 
here.  Illegal  considerations  are  also  considered.  Vol.  I.  p.  271  to  279. 
In  setting  forth  this  consideration,  it  must  appear  to  be  legal  and  suffi- 
cient on  the  face  of  the  declaration,  or  the  defendant  may  demur ;  it 
9^ust  be  set  forth  truly,  as  it  will  appear  in  proof,  or  the  plaintiff  must 
be  nonsuited,  provided  the  objection  be  taken. (&)  The  whole  of  the 
consideration  of  the  defendant's  contract  must  also^in  general,  be  stated, 
and  if  any  part  of  an  entir^  consideration,  or  of  a  consideration  consist- 
ing of  several  things,  be  omitted,  the  plaintiff  will  fail  upon  the  trial,  on 
the  ground  o{  variance.{l)  It  is,  however,  sufficient, in  general,  to  state 
80  much  of  any  contract,  consisting  of  several  distinct  parts  and  collater- 
al provisions,  as  contains  the  entire  consideration  for  the  act,  and  the 
entire  act  which  is  to  be  done  in  virtue  of  such  consideration  ;  and  the 
rest  of  the  contract,  which  only  respects  the  liquidation  of  damages,  af- 
ter a  right  to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 
proper  to  be  given  in  evidence  to  the  justice  or  jury  in  reduction  of 
damages,  but  not  necessary  to  be  shown  to  (he  court,  in  the  first  instance, 
on  the  face  of  the  record.  In  an  action  founded  on  fraud,  it  is  unneces- 
sary that  the  consideration  should  be  set  forth  particularly.  It  is  enough 
to  say  a  valuable  consideration  was  paid,  and  that  the  plaintiff  satisfied 
the  defendant,  without  any  thing  more.(m)  Where  a  part  of  a  consider- 
ation, or  one  of  several  considerations,  is  frivolous  and  void,  it  is  suffi- 
cient to  notice  only  the  valid  consideration,  though  if  stated  it  will  not 
vitiate  the  declaration  ;  but  no  mode  of  pleading  can  enable  a  plaintiff 
to  recover,  where  a  part  of  an  executory  consideration  is  illegal. (n)  And 
if^  in  addition  to  the  true  consideration  of  a  promise,  another  is  alleged, 
not  supported  by  the  proof,  it  is  a  fatal  variance,  and  the  plaintiff  should 
be  nonsuited. (o) 


? 


k)  See  1  Hall's  Super.  Ct.  R.  201.  (m)  9  Cowen,  22. 

^0  6  Conn.  R.  176.    4  id.  196.    Id.  (n)  See  1   Chit  PL  262,  263.      10 

25^.    1  Day's  R.  10.     See  also  cases  Wen.  814. 

cited  I  Am.  Com.  Law,  656,  in  text  and  (o)  See  3  Wen.  874. 
^otat. 
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After  stating  the  consideration,  the  contract  itself  must  be  set  forth^ 
in  all  its  material  parts,  either  in  the  very  words  in  "which  it  was  made^ 
or  according  to  its  legal  effect ;  and,  if  there  be  a  variance  here,  between 
the  declaration  and  proofs  it  will  be  JataL{  p)  Within  this  rule  it  is 
enough  to  declare  on  a  deed  or  other  instrument  executed  by  an  attor- 
ney as  the  act  of  the  principal,  for  such  is  its  legal  efrect.(9)  In  stating 
the  consideration,  we  have  seen  that  it  is  necessary  to  set  forth  the 
whole  ;  but  in  stating  the  contract  itself ^  it  is  sufficient  merely  to  state 
the  parts  of  the  promise,  the  breach  of  which  is  complained  of,  and 
which  go  to  establish  a  cause  of  action  ;(r)  and  it  is  not  necessary  to 
state  in  the  declaration  other  parts,  not  qualifying  or  varying  in  any  re- 
spect those  the  breach  of  which  is  complained  of ;  as  where  the  plaintiff 
declared  that  in  consideration  of  his  re-delivery  to  the  defendant  of  an 
unsound  horse,  which  he  had  before  then  sold  to  the  plaintiff,  the  defen- 
dant promised  to  deliver  to  him  another  horse^  which  would  be  worth 
£80,  and  be  a  young  horse^  and  then  alleged  a  breach  in  hoth  these  rc- 
rpectSy  the  declaration  was  held  sufficient,  though  the  proof  w^s^  not  on- 
ly of  a  promise  that  the  second  horse  should  be  worth  j£80,  and  be  a 
young  horsey  but  also  of  a  warranty  that  it  was  sound^  and  had  never 
been  in  harness. {s) 

It  is  always  sufficient  to  state  so  much  as  constitutes  that  provision  in 
the  contract,  the  breach  of  which  is  complained  of,  and  which  prescribes 
the  duty  to  be  performed^  and  the  timeytnanner  and  other  circumstances 
of  its  performance.  There  are  a  great  variety  of  agreements  not  under 
seal,  containing  detailed  provisions^  regulating  prices  of  labor^  rates  of 
Aire,  time  and  manner  of  performancey  adjustment  of  differences^  &c. 
which  it  may  not  be  necessary  to  set  forth  ;(^)  for  perhaps  the  plaintiff 
does  not  claim  for  a  breach  of  any  of  these,  but  merely  for  the  non-ful- 
filment of  some  other  stipulation  in  the  contract. 

So  any  proviso  or  condition  in  the  contract,  which  goes  merely  in  de- 
feasance of  it,  need  not  be  stated ;  for  this  ought  to  come  from  the  other 
side  ;  but  if  such  proviso  or  condition  constitute  a  condition  precedent, 
or  if  there  be  any  other  matter  which  qualifies  the  contract,  or  goes  in 
discharge  of  the  liability  of  the  defendant,  it  ought  to  be  stated. (ii) 

A  contract  in  the  alternative  must  not  be  stated  as  an  absolute  con- 


(p)  See  1  Dunl.  Prac.  251,  and  caies       (a)  See  1  Chit  PI.  967.    See  also  2 
there  cited  in  notei.    See  also  8  Cowen^    Wen.  479. 
86.  (t)  6  East,  667,  per  Lord  Ellenbo- 

a)  1  Hall's  Super.  Ct  R.  298.  rough,  Ch.  J. 

'      Sea  8  Cowen,  36.  (u)  See  1  Chit  PI.  268.    Gould's  PL 

ch.  4,  §  13. 


J! 


2d  OF  THE  DECLARATION. 

tract,  though  the  option  be  in  the  party  pleadiDg.(v)  Thus,  it  has  been 
held,  that  a  contract,  in  the  alternatiTe,  to  transport  fifteen  or  twenty 
tons  of  marble  from  one  place  to  another,  must  be  stated  in  the  declara- 
tion according  to  the  terms  of  it.  If  stated  as  an  absolute  contract  for 
the  transportation  of  twenty  tons,  the  variance  will  be  fatal. (to)  These 
objections  of  variance  must,  however,  all  be  made  at  the  trial,  or  they 
are  waived. (x) 

Where  this  contract  is  in  writing,  it  is  usual  to  follow  the  words  of  the 
contract,  where  they  are  concise  and  intelligible ;  and  if  the  legal  effect 
be  doubtful,  this  is  the  safer  course.  The  plaintiff,  however,  is  not  bound 
to  set  forth  even  the  material  farts  in  letters  and  words.  It  will  be  suf- 
ficient to  state  the  substance  and  legal  effect j  which  is  shorter,  and  not 
liable  to  misrecitals  and  literal  mistakes.(y)  And  where  a  contract,  in 
its  terms y  is  defective,  it  should  be  declared  on  according  to  its  legal 
effect ;  as  where  a  party  entered  into  an  agreemept  to  give  a  contract 
for  a  certain  lot  of  land  at  four  dollars  per  acre,  and  no  time  was  speci- 
fied when  the  contract  was  to  be  delivered,  nor  when  or  in  what  manner 
the  consideration  was  to  be  paid  or  secured,  nor  what  number  of  acres 
was  contained  in  the  lot ;  it  was  held,  that  in  an  action  for  the  non-de- 
livery of  the  contract,  the  plaintiff  must  supply  the  deficiencies  in  the 
agreement,  by  proper  averments  in  his  declaration. (z) 

Certain  averments,  that  is,  statements  of  facts,  besides  the  considera- 
tion and  contract,  are  sometimes  necessary  in  these  declarations  upon 
a  special  assumpsit.  An  averment  in  pleading  signifies  a  statement  of 
facts  in  opposition  to  argument  or  inference,{a)  If  there  be  any  thing 
on  the  part  of  the  plaintiff,  which  was  to  have  been  performed  as  a  con- 
dition, upon  which  the  obligation  on  the  part  of  the  defendant  was  to 
attach,  it  must  be  averred  to  have  been  performed,  or  offered  or  tender- 
ed to  be  performed  •:  and  the  manner  of  performance,  &c.  must  be  shown, 
in  order  that  it  may  appear  to  agree  with  the  terms  of  the  contract  or 
condition. (6) 

Sometimes  it  is  mecessary  to  aver  the  performance,  or  an  offer  to  per- 
form the  consideration.  Where  the  consideration  is  executed,  that  is  to 
say,  where  the  promise  is  made  in  consideration  of  something  already 
performed,  or  performed  at  the  same  time  that  the  promise  is  made,  it  is 

« 

enough  to  state  this  fact,  without  any  farther  averment.     But  where  the 
consideration  of  the  defendant's  promise  is  executory,  that  is,  to  be  per^ 


(o)  See  1  Chit  PI.  269.  4  Coon  R.       (y)  See  1  Chit  PI.  269,  70. 
265.  (x)  9  Wen.  135. 

rtD)  3  Wen.  374.  f  ajf  See  1  Chit  PI.  177. 

z)  15  John.  212.  (6)  See  Gould's  PI.  ch.  4,  §  18. 
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formed  by  the  plaintiff  before  the*  defendant  is  obliged  to  fulfil  his  en- 
gagement on  bis  part,  the  plaintiff  must  aver  that  he  has  performed  his 
part  of  the  contract,  or  show  some  excuse  for  not  having  done  so.  He 
must  show  performance,  or  an  offer  to  perform,  in  the  case  of  mutual 
covenants,  and  other  agreements  mentioned.  Vol.  I.  pp.  53, 54, 55,  either 
where  the  performance  is  to  be  at  the  same  time  on  each  side,  or  where 
the  plaintiff's  performance  is  expressly  made  a  condition  precedent.  So 
of  all  agreements  where  mutual  acts  are  to  be  done  at  the  same  time.(c) 

In  averring  an  excuse  of  performance  by  the  plaintiff,  he  must  aver 
bis  readiness  to  perform  the  act,  and  the  particular  circumstances  which 
constitute  such  excuse.  And  he  should,  in  general,  show  that  the  de- 
fendant either  prevented  the  performance,  or  rendered  it  unnecessary  to 
do  the  prior  act,  by  his  neglect,  or  by  his  discharging  the  plaintiff  from 
performance  ;(d)  and  where  the  defendant  had  agreed  to  attend  at  a  cer- 
tain place,  to  receive  from  the  plaintiff  and  his  wife  a  conveyance  of 
certain  lands,  in  an  action  for  his  non-attendance,  it  was  held  sufficient, 
in  a  justice's  court,  in  order  to  entitle  the  plaintiff  to  recover,  to  aver 
that  the  plaintiff  and  his  wife  attended  at  the  place  appointed^  ready  and 
offering  to  execute  a  conveyance  according  to  the  said  agreement ;  and 
that  the  defendant  did  not  attend  :  and  that  he  has  refused  to  accept  the 
same^  and  to  perform  the  agreement  on  his  part.{e) 

The  omission  of  these  averments  would  be  fatal  on  demurrer.(y) 

Again  ;  notice  must  sometimes  be  averred.  Where  the  performance 
of  a  condition  precedent,  or  other  event,  upon  which  the  defendant's  lia- 
bility depends,  lies  more  properly  within  the  knowledge  of  the  plaintiff 
than  of  the  defendant,  then  the  declaration  ought  to  state  express  notice 
to  the  defendant  of  the  performance  of  the  condition  precedent,  or  the 
happening  of  the  event;  and  this  must  be  proved  to  have  been  given 
before  suit  brought ;  but  this  is  unnecessary,  where  the  defendant  has 
the  same  opportunity  with  the  plaintiff  to  know  the  fact.(g) 

Sometimes,  also,  a  request  is  necessary  to  be  averred  ;  but  for  this  we 
refer  to  the  subsequent  head  of  lender,  where  the  cases  in  which  this  is 
necessary  will  be  fully  considered  and  referred  to. 

This  doctrine  on  the  subject  of  a  special  assumpsit^  is  equally  applica- 
ble to  contracts  under  sealy  with  this  difference  only,  that  in  setting  forth 
the  latter,  no  consideration  need  be  averred. (A) 

But  the  mode  of  pleading  cannot  be  fully  illustrated  otherwise  than 
by  its  forms,  to  which  I  shall  now  proceed. 


:c)  See  1  Chit  PI.  278  to  284.  (g)  See  1  Chit.  PI.  285,  6,  t.  Gould's 

PL  ch.  4,  " 


(d)  Id.  284,  6. 

h)  1  Caioes,  45, 46. 

(/)  1  Chit  PI.  285. 


§15. 
ih)  See  1  Chit  PI.  262. 
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I  have  supposed  the  declaration,  after  giving  the  names  of  the  parties 
in  the  title  to  the  cause,  in  all  cases  to  commence  as  stated  ante,  24« 
I  shall,  in  giving  the  forms,  use  the  title  plaintiff  ^nd  defendant j  instead 
of  the  names  of  the  parties.  Where  the  latter  is  preferred  by  the 
pleader,  the  change  can  easily  be  made ;  but  when  their  names  have 
once  been  distinctly  set  forth  in  any  pleading,  it  is  suflScient  afterwards 
to  designate  them  as  the  said  plaintiff  or  plaintiffs^  the  said  defendant  or 
defendants^  without  repeating  their  names. (t)  This  is  sometimes  highly 
useful  for  the  purposes  of  brevity,  where  the  parties  are  numerous.  At 
any  rate,  it  will  answer  me  this  purpose,  in  the  manner  they  are  to  be 
used  in  the  forms  which  I  propose  giving ;  for  I  shall  simply  adopt  in 
these  the  initials  P.  and  D.  to  represent  the  parties,  plaintiff  and  de- 
fendant. 

The  order  in  which  I  shall  give  these  forms,  will  correspond  with 
that  in  which  I  treated  of  the  actions  to  which  they  relate,  in  Chapter  II. 
Vol.  I.  p.  46  to  500.  I  shall  therefore  exhibit  forms  of  declarations : 
L  In  debt ;  2.  Covenant ;  3.  Trespass  on  the  case  f  and  4.  Trespass. 

I.  IN  DEBT. 
ON  A  JUDGMENT. 

[Commencement  as  ante^  p.  24.} 

That  the  said  P.,  by  the  consideration  and  judgment  of  the  supreme 
court  of  judicature  of  the  state  of  New- York,  (or  "  of  the  court  of  com" 
mon  pleas  of  the  county  of  Saratoga  ;"  or  "  of  a  court  held  before  A,  B.y 
one  of  the  justices  of  the  peace  of  the  county  of  Saratoga^'^)  at  the  capi- 
tol,  in  the  city  of  Albany,  to  wit,  at  the  town  of  Saratoga  Springs,  in  the 
county  of  Saratoga,  (or,  if  in  the  court  of  common  pleas,  say,  ^^  at  the 
court  house^  in  the  village  of  Ballston  Spa^  in  the  said  county  of  Sara^ 
toga :"  or,  if  in  a  justice's  court,  say,  ^^  at  the  dwelling  house  of  the  said 


(i)  4  Bof.  &  Full.  289.    6  Taunt.  121,  406.    8  Cowen.  235. 


FORMS  OF  D£CLikRATI0N8.  31 

A.  B.y  in  the  town  of  Saratoga  Springs  ^in  the  said  county  j^)  of  the  term 
of  July,  A.  D.  1844,  (or  as  the  term  of  the  court  isj  or,  if  in  a  justice's 
court,  say,  "  on  the  20th  day  of  Jiugust^  A.  D.  1844,")  recovered 
against  the  said  D.  $200  for  a  debt,  and  also  $10  for  his  damages,  which 
he  had  sustained,  as  well  by  occasion  of  detaining  the  said  debt,  as  for 
his  costs  and  charges  by  him  about  his  suit,  in  that  behalf  expended, 
(or,  if  the  recovery  was  in  case,  say,  ^^  $200 ^br  his  damages,  which  he 
had  sustainedj  as  well  by  reason  of  a  certain  trespass  on  the  case,  as  for 
his  costs  and  charges,  ifc. :"  or,  if  in  any  other  form  of  action,  state  the 
fact  accordingly  ;  or,  if  the  action  be  on  a  judgment  for  costs  in  favor 
of  the  defendant,  say  ^^  $100  for  his  costs  and  charges,  by  him  laid  out 
in  and  about  the  defence  of  a  certain  actitm  of  trespass  on  the  case^^  or 
as  the  action  is,  ^^  then  lately  prosecuted,  against  the  said  P.  by  the  said 
D.,)  as  by  the  record  thereof  more  fully  appears,  {this  is  to  be  omitted 
if  the  judgment  were  before  a  justice,)  which  said  judgment  still  remains 
in  full  force  and  effect,  wholly  unsatisfied,  not  paid  or  reversed,  annulled 
or  set  aside,  and  whereof  the  said  P.  hath  not  had  execution  ;  yet  the 
said  D.,  although  often  requested,  hath  not  paid  the  said  sum  of  $100, 
or  any  part  thereof  to  the  said  P.,  but  hath  always  refused,  and  still 
doth  refuse  so  to  do. 

In  this  declaration,  the  nature  of  the  action  in  the  suit  in  which  the 
judgment  was  recovered,  should  be  briefly  stated  according  to  the  fact, 
as  also  for  what  cause  the  recovery  was  had  ;  as  whether  it  was  for  debt 
and  costs,  as  in  an  action  of  debt ;  or  for  damages  and  costs,  as  in  other 
actions  where  judgment  is  for  the  plaintiff;  or  simply  for  costs,  where 
judgment  is  for  the  defendant,  &c.(A;) 

ox  A  PENAL  BOND  TO  PAY  MONEY. 

That  the  said  D.  on  the  first  day  of  May,  A.  D.  1844,  at  the  town  of 
Saratoga  Springs,  in  the  county  of  Saratoga,  by  his  certain  bond,  sealed 
with  his  seal,  and  now  shown  to  the  court  here,(8)  the  date  whereof  is 


(fc)  See  12  Wen.  473.  9  Cowen,  26. 

(8)  "And  now  shown,"  &c.  This  is  called  a  profertj  and  is  a  necessary 
form  in  all  cases  where  a  deed  is  pleaded.  A  profert  roust  also  be  made  of  letters 
testamentary  or  of  administration,  where  the  plaintiff  sues  in  either  of  those  char- 
acters, that  in  to  say,  the  letters  testamentary,  &c.  must  be  produced,  in  order  to 
show  the  plaintiff's  authority  to  sue  in  that  particular  character.  The  party  ag^ainst 
whom  a  deed  or  sealed  contract  is  pleaded,  is  always  entitled,  on  demand ing;  it,  to 
4>ysr,  i.  e.  to  baTe  a  copy  or  sij^ht  of  the  deed,  &c.,  before  he  pleads,  with  which 
the  party  pleadine  it  must  furnish  him.  (12  John.  401.)  If  tlie  party  cannot  make 
this  proiert,  Sic, lie  must  state  the  reason  in  the  pleading,  as  that  it  is  lost  by  acci- 
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the  same  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  P.  in  the  sum  of  fifty  dollars,  to  be  paid  to  the 
said  P.  when  the  said  D.  should  be  thereunto  afterwards  requested. 
Yet  the  said  D.,  although  often  requested,  &c.,  hath  not  paid  the  said 
sum  of  money,  or  any  part  thereof,  to  the  said  P. ;  but  has  always  re* 
fused,  and  still  refuses  so  to  do. 

If  a  bond  or  other  deed  be  pleaded  with  a  profert,  and  the  defendant 
plead  non  est  factum^  and  the  plaintiff  cannot  produce  the  bond,  &c.  at 
the  trial,  he  will  be  nonsuited.  (4  East,  585.)  It  is  therefore  frequent- 
ly necessary,  or  advisable,  instead  of  the  profert  in  the  above  form,  to 
insert  in  the  declaration  one  of  the  following  excuses,  which  are  to  be 
framed  according  to  the  fact ;  or  at  least  to  add  a  second  count,  contain- 
ing such  excuse.  These  excuses  of  the  profert  are  as  follows  :  '^  and 
which  said  bond  having  been  lost^  (or,  ^^  and  which  said  bond  having 
been  destroyed  by  accident j^  or,  "  hy  fire^^  or,  "  hy  said  !>.,")  the  said 
P.  cannot  produce  the  same  tp  the  court  here."(/)  If  the  bond  be  in 
the  possession  of  the  defendant,  the  excuse  of  the  profert  runs  thus  : 
^'  and  which  said  bond  being  in  the  possession  of  the  said  D.,  the  said 
P.  cannot  produce  the  same  to  the  court  here."  It  seems  sufficient  if 
an  allegation  of  this  nature  be  true  at  the  time  of  declaring ;  if  the  deed 
be  afterwards  found,  it  will  not  vitiate  the  allegation. (m) 


How  to  plead 
a  jadgrnicnt  in 
trover  before  a 
jostioe. 


How  to  plead 
an  execution 
isiuedb/ajai. 
tice. 


ON   A   JAIL   BOND   ASSIGNED   TO   THE   PLAINTIFF. 

That  whereas,  the  said  P.,  on,  &c.,  at  a  court  held  before 
Ransom  Cook^  Esq.,  then  one  of  the  justices  of  the  peace 
of  the  said  county,  by  the  consideration  and  judgment  of 
the  same  court,  recovered  against  Richard  iZoe,  fifty  dol- 
lars, for  his  damages,  as  well  by  the  occasion  of  the  trover 
and  conversion  by  the  said  Richard  of  a  certain  horse  of 
the  said  P.,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended  ;  and  afterwards,  to  wit,  on, 
&c.,  at,  &c.,  at  the  same  court,  then  and  there  held  before 
the  said  Ransom  Cooky  still  being  such  justice  as  aforesaid, 
the  said  P.  sued  out  a  certain  execution  upon  the  said  judg- 


(0  See3T.R.15L 


(m)  2  Camp.  657,  558.     See  Tatei* 
PI.  460. 


dent,  destroyed  by,  or  in  the  hands  of  the  other  party,  or  some  other  person,  &c. 
The  omission  of  a  profert,  when  necessary,  can  only  be  taken  advantage  of  by  spe- 
eUl  demurrer.    (See  1  Chit.  PI.  313  to  315.) 
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ment,  directed  to  any  constable  within  the  said  county, 
commanding  him  to  levy  the  said  damages  of  the  goods  and 
chattels  of  the  said  Richard  Roe^  (such  goods  and  chattels 
as  are  by  law  exempted  from  execution,  excepted,)  and  to 
bring  the  money  before  the  said  justice  within  thirty  days 
thereafter,  to  render  to  the  said  P. ;  and  that  if  no  goods 
or  chattels  could  be  found,  or  not  sufficient  to  satisfy  the 
said  execution,  then  the  said  execution  did  further  com- 
mand the  said  constable  to  take  the  body  of  the  said  Rich- 
ard Roej  and  convey  him  to  the  common  jail  of  the  said 
county,  there  to  remain  until  the  said  execution  should  be 
satisfied  and  paid.  Which  said  execution  afterwards,  on  The  deliyerjof 
the  day  and  at  the  place  last  aforesaid,  was  delivered  to  0^^*  ^  *" 
George  C  Loomisy  then  being  one  of  the  constables  of  the 
said  county,  to  be  executed  in  due  form  of  law.  And  the 
said  George  C.  Loomis^  so  still  being  constable  as  afore- 
said, afterwards,  on  the  day,  and  at  the  place  last  aforesaid, 
in  virtue  of  the  aforesaid  execution,  took  and  arrested  the   T^®  "??■'  *? 

'  virtue  thereof. 

said  Richard  Roe,  by  his  body,  and  then  and  there  deliver- 
ed him  to  Samuel  Freeman^  Esq.,  then  sheriff,  and  keeper    Commitment 

'        ^'  '  /  to  the  custody 

of  the  jail  in  the  said  county,  who  then  and  there  received    of  the  Bheriff. 
the  said  Richard  Roe  into  his  custody,  by  virtue  of  the  said 
execution.     And  the  said  Richard  Roe^  so  being  in  custo- 
dy of  the  keeper  of  the  said  jail  as  aforesaid,  did,  after-    The  execution 
wards,  on  the  day  and  at  the  place  aforesaid,  together  with   **'   «J"iboqd, 
the  above  named  defendant,  John  StUes^  by  a  certain  bond 
dated  the  day  and  year  last  aforesaid,  (and  to  the  court 
here  now  shown,)  acknowledge  themselves  to  be  held  and   Andhowtoset 
firmly  bound  unto  the  said  Samuel  Freeman^  (by  the  name      ®  "™* 
and   description  of  Samuel  Freeman^  Esq.  sheriff  of  the 
county  of  Saratoga,)  he,  the  said  Samuel  Freeman^  then 
being  sheriff  of  the  said  county  as  aforesaid,  in  the  penal 
sum  of  two  hundred  dollars,  to  be  paid  to  the  said  Samuel 
Freeman^  sheriff  as  aforesaid,  when  they,  the  said  Richard 
Roe  and  John  Stiles,  defendants  in  this  suit,  should  be 
thereunto  afterwards  requested,  subject  to  a  certain  condi- 
tion thereunder  written,  that  if  the  said  Richard  Roe  should 
remain  a  true  and  faithful  prisoner,  and  should  not,  at  any   The  condition 
time,  or  in. any  manner,  escape,  or  go  without  the  limits   pleaded.      ^^ 
and  boundaries  of  the  liberties  established  for  the  jail  of 
said  county,  until  discharged  by  due  course  of  law,  then 
the  said  obligation  to  be  void,  or  else  remain  in  full  force 

Vol.  II.  5 
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and  virtue.  And  afterwards,  on  the  day  and  at  the  place 
last  aforesaid,  at  the  request  of  the  said  P.,  be,  the  said 
Samuel  Freeman^  still  being  sheriff  as  aforesaid,  by  an  en- 
dorsement on  the  said  bond,  under  the  hand  and  seal  of  the 
said  Samuel  Freeman^  (and  now  shown  to  the  court  here, 
the  date  whereof  is  the  same  day  and  year  last  aforesaid,) 
did,  in  the  presence  of  a  witness,  sell,  assign  and  transfer 
the  aforesaid  bond  to  the  said  P.  And  the  said  Richard 
Roe,  afterwards,  on  the  day  and  at  the  place  last  aforesaid, 
did  escape  and  go  at  large,  out  of  the  limits  and  bounda- 
ries aforesaid,  without  the  consent,  and  against  the  will  of 
the  said  P. ;  by  reason  whereof  an  action  hath  accrued  to 
the  said  P.,  to  demand  and  have  of  and  from  the  said  de* 
fendants  in  this  suit,  the  aforesaid  sum  of  one  hundred  dol- 
lars. Yet  the  said  defendants  (although  oAen  requested,  &c.) 
have  not,  nor  hath  either  of  them,  paid  to  the  said  P.  the 
said  sum  of  one  hundred  dollars,  or  any  part  thereof ;  but 
they  to  do  this  have  hitherto  wholly  refused,  and  still  do 
refuse  so  to  do. 


In  order  to  avoid  the  danger  of  a  variance,  the  party  pleading  a  judg- 
ment, record,  execution,  bond,  or  other  instrument  in  writing,  should 
not  set  forth  unnecessary  particulars.  Thus,  in  stating  an  execution  or 
other  process,  a  bond  or  other  written  instrument,  he  may  say  generally^ 
that  it  issued  or  was  made,  &c.  on  such  a  day,  without  stating  its  date, 
and  if  it  turn  out  in  proof  that  it  issued,  or  was  made,  or  even  dated  on 
a  day  differing  from  the  day  stated  in  pleading,  it  will  be  no  variance  ; 
when,  at  the  same  time,  if  the  pleading  profess  to  give  the  date,  a  va- 
riance in  the  proof  will  be  fatal. (n)  And,  in  pleading  an  execution,  it 
is  safest  to  state,  after  setting  forth  the  amount  of  the  judgment,  that 
the  officer  was  commanded  thereby  to  levy  the  debt  and  damages,  or  the 
damages  and  costs  awarded  by  the  judgment,  without  saying  how  much 
the  execution  was  for.  Where  the  execution  was  thus  set  forth,  it  was 
held  that  even  a  variance  between  this  and  the  judgment,  in  the  amount 
recovered^  could  not  be  made  an  objection. (o) 


(n)  Sm  1  Chit  PI.  231.  5  John.  100,    Ch.  J.    See  alio  Pa^  v.  Woodi,  9  Join. 
101.  S2. 

(o)5Johii.80.  Id.  101,  lOS,  per  Kent, 
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DECLARATION    AGAINST    A   CONSTABLE     FOR    NEGLECTING   TO   RETURN   AH 
EXECUTION     WITHIN     FIYE     DATS     AFTER   THE    RETURN   BAT.       (See    2 

R.  S.  182,  ^  157.     10  Wen.  370.) 

Siate  the  judgment^  exectUion  an^  delivery  thereof  to  the  defendant^ 
substantially  as  in  the  last  precedent^  and  proceed  in  this  form  : 

Ad(1  the  said  P.  avers  that  the  said  D.  neglected  to  return  the  said 
execution  according  to  the  exigency  thereof,  or  within  five  days  after 
the  return  day  thereof,  but  wholly  neglected  so  to  do,  whereby  the  said 
D.  became  liable  to  pay  to  the  said  P.  the  amount  of  the  said  execution 
with  interest  thereon  from  the  time  of  the  rendition  of  the  said  judgment 
as  aforesaid.  Yet  the  said  D.,  (although  often  requested,  &c.)  hath  not 
paid  to  the  said  P.  the  said  sum  of  twenty-five  dollars  and  interest  as 
aforesaid,  or  any  part  thereof;  but  he  -to  do  this,  hath  hitherto  wholly 
refused,  and  still  doth  refuse  so  to  do. 

An  action  of  debt  is  given  by  2  R.  S.  356,  §  66,  against  a  sheriff,  for 
an  escape  of  a  prisoner  committed  to  jail  in  execution  in  a  civil  action. 
The  provision  includes  escapes  from  executions  issued  by  justices  of  the 
peace.  At  common  law,  the  only  remedy  was  by  an  action  on  the  case, 
where  the  measure  of  damages  was  open  to  the  investigation  of  the  jury. 
The  old  statute,  (1  Laws  of  1813,  p.  425,)  gave  the  action  of  debt  where 
the  escape  was  from  imprisonment  on  an  execution  issued  from  a  court 
of  record  ;  and  hence  it  was  held,  that  under  that  statute,  debt  would 
lie  ooly  where  the  escape  was  from  imprisonment  on  an  execution  issued 
from  a  court  of  record. (p)  There  are  no  such  restrictive  words  in  the 
present  statute  ;  the  provision  is  general  and  comprehensive,  including 
all  executions  in  civil  actions  from  whatever  court  they  may  issue.  The 
measure  of  damages  is,  the  amount  of  the  judgment ;  and  the  action 
may  be  brought  in  a  justice's  court.(5)  The  form  of  declaration  against 
a  sheriff  for  an  escape  from  imprisonment,  on  an  execution  issued  by  a 
justice,  may  be  in  nearly  the  same  words  of  the  above  precedent  for  a 
declaration  on  a  jail  bond,  omitting  the  statements  in  regard  to  the  exe- 
cution, contents,  condition  and  assignment  of  the  bond.  The  form  may 
be  easily  adapted  to  this  case. 

Our  remarks.  Vol.  I.  p.  46  to  61,  are  liable  to  the  construction,  that  in 
actions  given  by  statute,  the  declaration  should  be  in  debt,  I  take  this 
occasion,  therefore,  to  say  that  in  such  cases,  either  debt  or  assumpsit 


(p)  1  Wen.  115.  (9)  9  John.  369. 
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will  lie,  where  the  suit  is  prosecuted  by  the  person  injured  or  aggrieved, 
and  to  whom  a  pecuniary  penalty  or  forfeiture  is  specially  granted  by 
law;  and  if  the  forfeiture  be  of  property,  it  may  be  recovered  in  an  ac- 
tion of  trover,  or  other  appropriate  action. (r)  The  statute  also  provides, 
that  every  such  action  shall  be  prosecuted  and  conducted  in  the  same 
manner  as  other  personal  actions,  in  all  respects,  except  as  therein  other- 
wise provided ;  and  shall  be  subject  to  all  the  provisions  of  law  con- 
cerning amendments  of  the  process,  pleadings  and  records  therein,  and. 
concerning  the  abatement  of  such  suits  by  death  or  otherwise,  and  all 
other  provisions  concerning  personal  actions  not  inconsistent  with  the 
sixth  title,  of  chapter  eight,  of  the  third  part  of  the  revised  statutes.(5) 
2.  The  provisions  of  the  section  first  above  cited,  confine  the  election 
between  debt  and  assumpsit  to  suits  prosecuted  by  the  aggrieved  party. 
I  can  find  no  statutory  provision  defining  the  nature  of  the  action  when 
brought  by  a  common  informer.  In  the  absence  of  any  such  provision,  no 
other  form  of  action  than  debt  is  sustainable.(^)  It  is,  however,  provided, 
generally,  that  actions  by  common  informers  shall  be  commenced  in  the 
name  of  the  person  suing,  who  may  appear  by  attorney  ;  and  that  the  suit 
shall  be  conducted  and  prosecuted  the  same  as  personal  actions.  That 
no  such  suit  shall  be  deemed  commenced,  until  process  shall  be  actually 
delivered  to  an  officer  to  be  executed,  which  cannot  be  re-delivered  to 
the  plaintiff,  but  must  be  returned  to  the  court  from  which  it  issued  ; 
and  that  no  such  action  can  be  compromised  or  compounded,  without 
leave  of  the  court. (u) 

The  statute  prescribes  the  forms  of  pleadings  and  proceedings  in  suits 
for  the  recovery  of  penalties  and  forfeitures  ;  and  for  money,  goods,  &c. 
received  contrary  to  the  provisions  of  any  statute.  Before  giving  the 
form  of  declaration,  it  may  be  well  that  the  various  sections  of  the  stat- 
ute applicable  to  this  kind  of  actions  should  be  cited  at  length.  We 
shall  thus  be  saved  the  necessity  of  a  repetition,  or  a  particular  reference 
to  their  provisions  hereafter.  It  is  provided,  (2  R.  S.  273,  §  1,)  that 
"  In  actions  of  debt  brought  to  recover  any  money,  goods  or  other  thing, 
received  by  any  person  contrary  to  the  provisions  of  any  statute,  it  shall 
be  sufficient  for  the  plaintiff,  without  setting  forth  the  special  matter,  to 
allege  in  his  declaration  that  the  defendant  is,  or  that  his  testator  or  in- 
testate was,  indebted  to  the  plaintiff  in  the  sum  so  received,  or  in  the 
value  of  the  goods  or  other  thing  so  received,  whereby  an  action  accrued 
to  the  plaintiff,  according  to  the  provisions  of  such  statute,  naming  the 


(r)  2  R.  S.  394  §  1.  (O  See  1  Chit.  PI.  101. 

(«)  Id.  ib.  §  2.  (u)  2  R.  S.  894  §  6,  6. 
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subject  matter  thereof,  in  the  following  form  :  *  according  to  the  provi- 
sions of  the  statute  regulating  the  rate  of  interest  on  money,'  or  *  accord- 
ing to  the  provisions  of  the  statute  against  betting  and  gaming,'  as  the 
case  may  require^  or  in  some  other  general  terms  referring  to  such  stat- 
ute."  The  next  section,  (2  R.  S.  27^,  ^  2,)  provides  that,  "  If  an  action 
of  assumpsit  be  brought  for  any  money  received  contrary  to  the  provi- 
sions of  any  statute,  it  shall  be  sufficient  for  the  plaintiff,  without  setting 
forth  the  special  matter,  to  allege  in  his  declaration,  that  the  same  was 
received  contrary  to  the  provisions  of  such  statute,  referring  to  the  same 
as  prescribed  in  the  last  section."     And  by  section  3,  "  If  an  action  of 
trover  be  brought  for  any  goods  or  other  thing  received,  contrary  to  the 
provisions  of  any  statute,  the  plaintiff  shall  set  forth  in  his  declaration, 
that  such  goods  or  other  things  were  converted  by  the  defendant,  con- 
trary to  the  provisions  of  such  statute,  referring  to  the  same  as  prescribed 
in  the  preceding  sections."    So  by  2  R.  S.  395,  §  10,  "  In  actions  of 
debt  brought  to  recover  any  penalty  or  forfeiture  given  by  any  statute, 
it  shall  be  sufficient,  without  setting  forth  the  special  matter,  to  allege 
in.  the  declaration,  that  the  defendant  is  indebted  to  the  amount  of  such 
penalty  or  forfeiture,  to  the  officer,  person  or  body,  for  whose  use  the 
same  is  given  ;  whereby  an  action  accrued  according  to  the  provisions 
of  such  statute,  naming  the  subject  matter  thereof  in  the  following  form  : 
*  According  to  the  provisions  of  the  statute  concerning  sheriffs,'  naming 
the  section,  title  and  chapter  of  such  statute,  as  the  case  may  require,  or 
in  some  other  similar  terms  referring  to  such  statute.     ^11.  Whenever 
an  action  of  assumpsit  shall  be  brought  for  the  recovery  of  any  penalty 
given  by  any  statute,  it  shall  be  sufficient,  without  setting  forth  the  spe- 
cial matter,  to  allege  in  the  declaration,  that  the  defendant  being  indebt- 
ed in  the  amount  of  such  penalty,  according  to  the  provisions  of  such 
statute,  referring  to  the  same  as  prescribed  in  the  last  section,  undertook 
and  promised  to  pay  the  same.     ^  12.  If  an  action  of  trover  be  brought 
to  recover  any  goods  or  other  thing  forfeited  by  the  provisions  of  any 
statute,  the  declaration  may  allege  that  such  goods  or  other  things  were 
forfeited  according  to  the  provisions  of  such  statute,  referring  to  the 
same  as  prescribed  in  the  foregoing  sections,  and  that  the  defendant  con- 
verted the  same  to  his  own  use,  without  setting  forth  the  special  matter. 
^  13.  To  every  declaration  for  a  penalty  or  forfeiture,  the  defendant 
may  plead  the  general  issue  ;  that  he  owes  nothing  ;  or  that  he  did  not 
undertake  and  promise,  as  alleged  in  such  declaration  ;  or  that  he  is  not 
guilty  of  the  premises  charged,  as  the  case  may  require  ;  and  may  give 
in  evidence  under  such  plea,  any  special  matter,  which,  if  pleaded,  would 
be  a  bar  to  such  action,  or  discharge  the  defendant  therefrom,  in  the 
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same  manner  and  with  the  like  effect  as  if  the  same  had  been  pleaded 
specially.  §  14.  In  any  suit  for  a  penalty  or  forleiture,  brought  by  any 
person  other  than  the  party  aggrieved,  or  other  than  any  public  officer^ 
if  a  former  recovery,  acquittal,  or  other  bar  to  such  action  be  pleaded, 
the  plaintiff  may  reply,  that  such  recovery,  acquittal  or  bar,  was  had  by 
covin  and  fraud  ;  and  if  such  replication  be  confessed  or  established,  the 
plaintiff  shall  recover  in  such  action,  notwithstanding  such  plea.  §  15. 
Where  any  act  is  prohibited  by  law,  under  a  penalty  not  exceeding  any 
given  sum  specified  in  such  law,  an  action  may  be  brought  for  such  spe- 
cified sum  ;  and  the  jury,  or  justice  before  whom  the  trial  shall  be  had^ 
shall  award  such  sum  so  specified,  to  the  plaintiff,  or  such  part  thereof 
as  shall  be  deemed  proportioned  to  the  offence." 

After  having  thus  given  a  transcript  of  the  statute  in  relation  to  ac- 
tions for  the  recovery  of  penalties,  &c.  we  proceed  to  the  form  of  the 
declaration  in  debt^  which  is,  under  the  foregoing  provisions,  applicable 
to  any  statute  by  which  a  penalty  is  given. 

GENERAL  FORM  OF   DECLARATION   IN  DEBT   FOR  A  PENALTY  GIVEN  BT 

STATUTE. 

That  the  said  D.  on,  &c.  at,  &c.  was  indebted  to  the  said  P.  in  the 
sum  of  one  hundred  dolIars,ybr  so  much  money  before  that  time  had  and 
received  of  the  said  P.  by  the  said  D.,  contrary  to  the  statute^  {here  state 
the  title^  fyc.  as  particularly  as  may  ie,)  whereby  an  action  accrued  to 
the  said  P.  to  demand  and  have  of  and  from  the  said  D.  the  said  sum  of 
one  hundred  dollars,  according  to  the  provisions  of  the  said  statute. 
Yet  the  said  D.,  (although  often  requested,  &c.)  has  not  yet  paid  the 
said  sum  of  money  above  demanded,  or  any  part  thereof,  to  the  said  P.  ; 
but  to  pay  the  same  or  any  part  thereof  to  the  said  P.,  the  said  D.  bas 
hitherto  wholly  refused,  and  still  does  refuse. 

If  the  action  is  not  founded  on  a  statute  to  recover  back  money  actU" 
ally  received  by  the  defendant,  then  omit  the  words  in  italics,  in  the 
foregoing  form,  and  insert  the  title^  &c.  of  the  statute  after  the  words^ 
"  provisions  of  the." 

It  should  be  remarked  that,  in  general,  where  a  remedy  is  given  by 
statute,  the  mode  of  declaring  is  pointed  out,  and  in  such  case^  it  must 
be  strictly  pursued. (v) 

In  an  action  for  the  penalty  given  by  statute  for  selling  strong  or  spir-' 
ituous  liquors  without  license,  it  is  not  necessary  for  the  prosecutor  to 


(o)  8  Wen.  494. 
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prove  that  the  defendant  has  no  license  ;  it  is  enough  to  prove  a  sale^ 
and  then  the  burthen  of  proof  is  thrown  upon  the  defendant,  to  show 
that  he  had  a  license,  (u?) 

It  is  proper  to  observe,  with  regard  to  these  actions  on  penal  statutes, 
generally,  that  where  a  certain  penalty  is  given  in  moneys  as  well  as 
where  a  suit  is  brought  upon  a  record  or  specialty^  the  plaintiff  must 
gtate  in  bis  declaration,  the  precise  sum  which  he  claims,  and  which  the 
penalty,  &c.  amounts  to,  and  he  must  recover  the  precise  sum  or  notk- 
ing.{x)  But  where  no  precise  sum  is  mentioned  in  the  act  itself,  but  it 
is  left  to  the  justice  or  jury  to  fix  the  amount,  the  plaintiff's  declaration 
may  claim  such  sum  as  is  convenient,  and  he  may  recover  less  upon  the 
trial,  according  to  the  amount  which  he  provesy  the  same  as  in  an  action 
of  assumpsit. (y)  But  we  have  seen  that  where  the  penalty  given  is  not 
exceeding  a  certain  sum,  the  plaintiff  should  claim  such  specified  sum, 
and  his  recovery  may  be  for  a  less  amount.     Ante,  p.  38. 

We  suppose,  that  under  the  general  form  of  declaration  above  given, 
the  plaintiff  may  recover,  however  special  his  case  may  be.  Under  such 
a  declaration  he  may  give  in  evidence  any  facts  going  to  establish  a 
cause  of  action,  and  which  bring  his  case  within  the  provisions  of  the 
particular  statute  upon  which  he  prosecutes.  See  16  John.  5.  See  also 
13  John.  428,  where  the  court  say,  that  ^'  it  is  a  well  settled  rule,  that 
in  declaring  for  offences  against  penal  statutes,  where  no  form  is  ex- 
pressly giveuy  the  plaintiff  is  bound  to  set  forth  specially,  the  facts  on 
which  he  relies  to  constitute  the  offence."(2) 

As  to  the  liability  of  the  husband,  for  a  penalty  incurred  by  the  wife, 
and  other  matters  relative  to  this  action  of  debt  on  statute,  and  debt 
generally,  see  Vol.  I.  p.  46  to  61. 


II.    DECLARATIONS  IN  COVENANT. 
ON   A   SEALED   NOTE. 

That  the  said  D.  on,  &c.  at,  &c.,  by  a  certain  instrument  in  writing, 
sealed  with  the  seal  of  the  said  D.,  (and  to  the  court  here  now  shown, 
the  date  whereof  is  the  day  and  year  aforesaid,)  for  value  received, 
promised  to  pay  the  said  P.  one  hundred  dollars,  with  interest,  ten  days 
after  the  date  thereof.  Yet  the  said  D.  (although  often  requested)  hath 
not  paid  the  said  sum  of  money,  or  any  part  thereof,  to  the  said  P.;  but 


(10)  19  Wen.  361.  (y)  Cro.  Jac.  498.    1  Day's  Rep.  19. 

(s)  1  H.  Black.  249.  (z)  See  also  Vol.  I.  p.  m 
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the  same  to  pay,  hath  always  refused,  and  still  doth  refuse  so  to  do. 
And  so  the  said  P.  saitb,  that  the  said  D.  hath  not  kept  his  covenant  in 
form  aforesaid  made. 


DECLARATION  ON  AN  INDENTURE  OF  LEASE,  FOR  RENT. 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  by  a  certain  indenture  then 
and  there  made,  between  the  said  P.,  of  the  one  part,  and  the  said  D.^ 
of  the  other  part,  (the  counterpart  of  which  said  indenture,  sealed  with  the 
seal  of  the  said  D.,  is  now  here  shown  to  the  court,  the  date  whereof  is 
the  same  day  and  year  aforesaid,)  the  said  P.  did  demise  and  to  farm 
let,  to  the  said  D.,  bis  executors,  administrators  and  assigns,  certain  ten- 
ements, with  the  appurtenances,  particularly  mentioned  and  described 
in  the  said  indenture,  situate  in  the  said  to>vn  of  Saratoga  Springs;  to 
have  and  to  hold  the  same  unto  the  said  D.,  his  executors,  administra- 
tors and  assigns,  from  the  first  day  of  May  then  last  past,  for,  and 
during,  and  until  the  full  end  and  term  of  two  years  thence  next  ensu- 
ing, and  fully  to  be  complete  and  ended  ;  yielding  and  paying  therefor, 
yearly  and  every  year,  to  the  said  P.,  his  heirs  or  assigns,  the  clear 
yearly  rent  of  fifty  dollars,  payable  in  four  equal  quarterly  payments. 
And  the  said  D.  did  thereby,  for  himself,  his  executors,  administrators 
and  assigns,  covenant,  promise  and  agree,  to  and  with  the  said  P.,  his  heirs 
and  assigns,  that  he,  the  said  D.,  his  executors,  administrators  or  assigns, 
should  and  would  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  P.,  bis 
heirs  or  assigns,  the  said  yearly  rent,  or  sum  of  fifty  dollars,  at  the  sev- 
eral times  aforesaid.  Yet  the  said  D.,  although  often  requested,  &c., 
has  not  paid  to  the  said  P.  the  aforesaid  rent,  or  any  part  thereof,  but 
the  same  tq  pay  hath  always  refused,  and  still  doth  refuse. 

In  declaring  on  a  written  or  sealed  contract,  though  it  describe  the 
parties  as  of  such  a  place^  and  of  such  a  degree,  or  occupatum,  this  need 
not  be  noticed  in  the  declaration. (a)  The  date  need  not  be  stated. (6) 
If  both  parts  of  the  deed  be  originals^  i.  e.  signed  and  sealed  by  all  par- 
ties  J  make  the  profert  as  of  one  part,  &c.,  instead  of  the  counterparty 
&c.(c)  The  demise,  covenants,  &c.,  and  all  the  material  parts  of  a  con- 
tract, whether  written,  parol  or  sealed,  must  be  set  forth,  either  verbatim, 
or  according  to  their  legal  effect.  Ante,  p.  27.  And  where  the  words 
of  a  lease  provided  that  the  lessee  should  pay  ^^  for  all  necessary  repairs 


I 


a)  See  2  Chit.  PL  550,  note  (h).  (c)  See  2  Chit.  PL  550,  n.  (t). 

b)  4t  East,  477. 


FORMS  OF  DfiCLARA'TlONS.  41 

put  upon  the  premises"  during  the  term  ;  and  in  declaring  upon  it,  the 
breach  assigned  was,  that  the  lessee  ^^  did  not  nor  would,"  during  the 
said  demise,  and  whilst  she  was  ^^  possessed  of  the  premises,"  pay,  or 
cause  to  be  paid,  to  the  plaintifif,  the  repairs  that  ^^  were  necessary,"  and 
were  made  upon  the  ^^  premises  by  the  plaintiff,"  it  was  held  to  be  well 
assigned ;  and  a  demurrer  to  the  declaration  was  overruled. (d)  The 
premises  need  not  be  described  at  length,  in  debt  or  covenant  on  an 
indenture  of  lease.(e}  It  is  not  necessary  to  allege  that  the  lessee  for 
years  entered.^f)  The  time  when  the  rent  became  due  must  be  spe-r 
ci&ed.{g) 

DECLABATION   IN   COYENANT    FOR   NOT    aEPAIEING. 

Containing  an  averment  of  the  plaintiff  ^s  having  performed  a  condition 

*  precedent. 

Set  forth  the  execution  of  the  indenture,  &c.,  and  make  profert  as  in 
the  last,  and  then  proceed  as  follows  ; 

And  the  said  D.  did  thereby,  for  himself,  his  executors,  administrators 
^d  assigns,  covenant,  promise  and  agree,  to  and  with  the  said  P.,  his  heirs 
and  assigns,  (amongst  other  things,)  in  manner  following,  that  is  to  say, 
that  he,  the  said  D.  and  his  assigns,  from  and  after  the  time  when  the  dwel- 
ling standing  on  the  said  premises  should  have  been  put  in  good  and  ten- 
an table  repair,  by  and  at  the  expense  of  the  said  P.,  his  heirs  or  assigns, 
should  and  would,  at  all  times  during  the  continuance  of  the  said  demise, 
at  his  and  their  own  costs  and  charges,  support,  uphold,  maintain  and 
keep  the  said  dwelling  house  in  good  and  tenantable  repair,  order  and 
condition,  and  so  leave  the  same  at  the  end,  or  other  determination  of 
the  said  term.  And  the  said  P.  says,  that  although  the  said  dwelling 
house,  after  the  making  of  the  said  indenture,  to  wit,  on,  &c.,  at,  &c., 
was  put  in  good  and  tenantable  repair,  by  and  at  the  expense  of  the  said 
P.,  yet  the  said  D.  would  not,  and  did  not,  at  all  times  during  the  con- 
tinuance of  the  said  demise,  or  any  part  thereof,  at  his  own  costs  and 
charges,  or  otherwise,  support,  uphold,  maintain  and  keep  the  said  dwel- 
ling house  in  good  and  tenantable  repair,  order  and  condition,  or  so 
leave  the  same  at  the  end  of  the  said  term. 

Two  breaches  of  the  same  specific  covenant  cannot  be  assigned  in  the 


8 


_    1  Hall's  Super.  Ct  Rep.  88,  (/)  Id.  6Si,  note  (p). 

ej  2  Chit  PL  550,  note  (I).  (;)  Id.  552,  note  («). 

Vol.  n.  6 
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same  count. (A)  The  assignment  of  breach  is  good,  if  according  to  the 
substance,  though  not  according  to  the  letter  of  the  covenant. (t) 
Where,  on  the  dissolution  of  a  firm,  one  of  the  partners  covenants  to 
pay  all  the  company  debts,  in  an  action  against  him  for  a  breach  of  that 
covenant,  by  his  partner,  Y^ho  has  been  compelled  to  pay  a  debt  of  the 
firm,  it  is  not  necessary  to  aver  notice  to  the  defendant  of  the  debt,  nor 
of  the  sait,  recovery  and  payment. (A:)  A  declaration  on  a  contract  to 
perform  a  certain  vrork,  alleging  that  the  plaintiff  had  performed  as 
nearly  as  it  was  possibUy  without  adding  that  \vhat  was  done  was  at* 
cepted  as  a  full  performance^  would  be  bad.(/) 

For  this  action  of  covenant  generally,  see  Vol.  I.  p.  52  to  55. 

Til.    DECLARATIONS  IN  TRESPASS  ON  THE  CASE- 

First,   In  assumpsit. 

DECLARATION 

In  assumpsit  on  a  special  agreement^  to  receive  the  plaintiff  into  the 

defendants  service. 
That  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 
P.,  at  the  said  D.'s  request,  had  then  and  there  agreed  with  the  said  D. 
to  enter  into  his  service  as  a  journeyman  shoemaker,  and  would  serve 
him  in  that  capacity  at  certain  wages,  after  the  rate  of  $200  a  year,  to 
be  therefor  paid  by  the  said  D.  to  the  said  P.,  he  the  said  D.  promised 
the  said  P.  to  receive  him  into  the  service  of  the  said  D.  in  the  capacity 
aforesaid,  and  to  employ  him  in  such  service  at  the  wages  aforesaid. 
And  the  said  P.  avers,  that  he  hath  always  been  ready  and  willing  to 
enter  into  the  service  of  the  said  D.  in  the  capacity  aforesaid,  and  did 
afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  request  the  said  D.  to  re- 
ceive him  the  said  P.  into  the  service  of  the  said  D.  in  the  capacity 
aforesaid.  Yet  the  said  D.  did  not,  nor  would,  at  the  said  time,  when 
he  was  requested  as  aforesaid,  or  at  any  time  afterwards,  receive  the  said 
P.  into  the  service  of  the  said  D.,  or  employ  him  the  said  P.  in  such  ser- 
vice, at  the  wjiges  aforesaid,  but  wholly  neglected  and  refused  so  to  do ; 
whereby  the  said  P.  lost  the  chance  of  being  employed  by  divers  other 
persons,  and  remained  and  continued  wholly  unemployed  for  a  long 
time,  to  wit,  for  the  space  of  three  months,  then  next  following,  and 
was  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c. 


(h)  1  Wen.  207.  (k)  6  Wen.  499, 

(<)  2  Wen.  533,  S«e  1  Hall's  Super.        (0  8  id.  899. 
Court  Rep.  83. 
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Where  the  work  has  been  actually  performed,  the  declaration  may  be 
for  work  and  labor  generally. {m)  .  But  where  the  defendant  has  refused 
to  employ  the  plaintiff,  the  declaration  must  be  special  as  aboYe.(n) 

For  discharging  the  plaintiff' from  the  defendant's  service  before  the  end 

of  his  term, 

• 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 
P.,  at  the  said  D.'s  request,  would  enter  into  the  said  D.'s  employ,  in 
the  capacity  of  a  bar-beeper,  for  one  year,  to  wit,  from  the  day  and  year 
aforesaid,  at  certain  wages,  to  wit,  at  the  rate  of  $30  per  month  through- 
out the  year,  the  said  D.  undertook  and  promised  the  said  P.  to  retain 
and  employ  him  the  said  P.  in  the  capacity  aforesaid,  at  the  wages  afore* 
said,  and  continue  him  in  such  employ  for  one  year,  to  wit,  from  the  day 
and  year  aforesaid  ;  and  although  the  said  P.,  confiding  in  the  said  prom- 
ise of  the  said  D.,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  enter 
into  the  said  D.'s  employ  in  the  capacity  and  on  the  terms  aforesaid,  and 
did  continue  in  such  employ  of  the  said  D.  for  a  long  space  of  time,  to 
Tvit,  until,  &c. ;  and  although  the  said  P.  was  on  the  day  and  year  last 
aforesaid,  and  hath  always  been  ready  and  willing,  and  then  offered  to 
remain  and  continue  in  the  said  D.'s  employ,  in  the  capacity  and  on  the 
terms  aforesaid,  for  the  remainder  of  the  said  year  ;  yet  the  said  D.  did 
not  nor  would  continue  the  said  P.  in  his  employ  until  the  expiration  of 
the  said  year,  to  wit,  from  the  day  and  year  first  aforesaid,  but  on  the 
contrary  thereof,  during  the  said  space  of  one  year,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  refused  to  suffer  the  said  P.  to  continue  in  his  the  said 
D.'s  employ,  and  wrongfully  discharged  the  said  P.  therefrom  without 
reasonable  cause,  and  hath  thence  hitherto  wholly  neglected  and  refused 
to  retain  or  continue  the  said  P.  in  his  the  said  D.'s  employ  for  the  re- 
mainder of  the  said  term  ;  by  means  whereof  the  said  P*  hath  lost  and 
been  deprived  of  all  the  wages,  profits  and  advantages  which  he  other- 
wise might  and  would  have  derived  and  acquired  from  being  continued 
in  the  employ  of  the  said  D.  as  aforesaid,  and  which  the  said  D.  hath 
from  that  time  wholly  refused  to  pay  to  the  said  P. ;  and  the  said  P. 
hath  been  and  is  by  means  of  the  premises  wholly  unemployed* 

The  declaration  should,  in  general,  be  special  as  above,  for  dismissing 
a  servant,  &c.  before  the  expiration  of  his  term  of  service.(o)  But 
where  the  dismissal  occurs  after  the  commencement  of  a  quarter,  and 


(m)  Fitzg.  902.  See  Chit.  Free,  of  Pi.       (n)  2  East,  145.    Cowp.  487.    4  Esp. 

149,  note  (y.)  R.  W. 

^  (o;  See  2  East,  145. 
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tke  Wages  are  payable  quarterly,  and  the  plaintiff  has  served  during  part 
6f  the  quarter,  it  seems  such  quarter's  sakry  may  be  recovered  on  the 
common  count  for  work  and  labor,  if  the  action  be  brought  after  the  ex- 
piration of  the  quarter.(/)) 

For  a  form  of  a  declaration  for  discharging  the  plaintiff  from  com-^ 
pleting  a  job  of  work  according  to  agreement,  see  Chit.  Free,  of  PI.  195. 

For  not  putting  up  a  building. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  by  a  certain  agreement  then 
and  there  made,  by  and  between  the  said  P.  and  the  said  D.,  it  was 
agreed  that  the  said  D.  should  frame,  enclose  and  lay  the  floors  of  a  cer^ 
tain  barn,  with  materials  to  be  furnished  by  the  said  P.,  and  that  the 
same  work  should  be  commenced  on  the  first  day  of  May,  A.  D.  1844) 
attd  completed  by  the  first  day  of  June  in  the  same  year,  according  to  a 
tertain  plan  thereof,  then  in  the  possession  of  the  said  D.  for  the  con-^ 
sideration  of  fifty  dollars,  to  be  paid  by  the  said  P.  to  the  said  D.  on  the 
same  work  being  completed  by  him.  And  afterwards,  to  wit,  on,  &c« 
at,  &c.  the  said  D.,  in  consideration  that  the  said  P.  had,  at  the  request 
of  the  said  D.,  promised  him  to  perform  his  part  of  the  said  agreement, 
promised  the  said  P.  that  he  the  said  D.  would  perform  his  part  of  the 
isaid  agreement.  Yet  the  said  P.  saith,  that  although  he  hath  always  in 
«very  respect  been  ready  and  willing  to  perform  his  part  of  the  said 
agreement,  and  did,  on,  &c.  at,  &c.  offer  the  said  D.  to  perform  the 
same ;  and  although  the  said  P.  found,  provided  and  furnished  the  ma- 
terials for  building  the  barn  aforesaid  before  the  said  first  day  of  May,  to 
wit,  on,  &c.  at,  &c.,  of  all  which  the  said  D.  then  and  there  had  notice^ 
and  was  moreover  requested  to  perform  his  part  of  the  said  agreement  j 
yet  the  said  D.  has  hitherto  altogether  neglected  and  reftised  to  frame, 
enclose  and  lay  the  floors  of  the  said  barn  in  the  manner,  within  the 
time  and  according  to  the  plan  aforesaid  ;  whereby  the  said  P.  has  not 
X)nly  sustained  great  damage  in  the  exposure  of  the  said  materials  to  the 
'weather,  but  was  obliged  to  hire,  and  did  hire  another  bam,  in  which  to 
iBecure  his  clover  hay,  at  a  great  price,  to  wit,  at  the  price  of  ten  dollars^ 
to  wit,  at,  &c.  on,  &c. 

With  what  strictness  a  special  agreement  must  be  performed,  see 
Vol.  I.  p.  126  to  135. 

A  breach  of  the  contract  set  forth  should  always  be  stated  in  the  dec- 
laration, with  a  request  to  perform,  or  it  will  be  bad  on  demurrer.   Where 


fp)  1  SUrk.  R.  198 ;  4  Csmp.  875,  S.  C.    2  Moore  &  Payne,  233 ;  6  BiDff.132,  S.  a 
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«  request  is  matter  of  substance,  Y^hich  we  shall  see  when  we  come  to 
speak  of  tender,  it  should  be  set  forth  with  the  circumstance  of  time  and 
place,  the  same  as  any  other  essential  fact.  The  contract  must  be  stated 
to  have  been  broken  in  its  true  sense  and  suhstance^  and  the  breach 
should  be  neither  larger  nor  smaller  than  the  engagement  stated.  If 
this  be  in  the  disjunctive,  to  do  one  of  two  things,  the  breach  should 
deny  the  performance  of  either.  It  should  be  certain  and  express^  and 
not  general^  as  that  the  defendant  has  not  performed  his  agreement.  But 
these  omissions  must  all  be  taken  advantage  of  by  demurrer.(9) 

The  terms  of  the  contract  are  to  be  stated  as  in  the  agreement,  and 
when  in  writing,  it  is  usual  to  state  that  it  was  so.  It  must  be  shown  ia 
the  declaration  that  the  defendant  was  to  have  a  reward  for  the  work, 
&c.  or  that  he  performed  it  unskilfully. (r) 

Such  damages  as  do  not  necessarily  result  from  the  breach  of  contract, 
must  be  stated  specially  and  circumstantially.  Thus,  the  want  of  em-- 
ployment^  in  the  shoemaker's  and  bar-keeper's  case  above  cited,  and  the 
4en  dollars  for  hiring  the  bam^  in  the  last  declaration,  not  being  a  neces- 
siny  consequence  of  the  breach  in  either  case,  should  be  stated. (f)  la 
one  case,  however,  which  was  an  action  on  the  warranty  of  certain  goods, 
under  the  general  clause  in  the  declaration,  that  they  became  of  no  use 
«r  val^e  to  the  plaintiffs  Lord  Ellenborough  sufifered  the  plaintiff  to  prove 
that  he  intended  them  for  the  Chinese  market,  that  they  were  worth  less 
there  than  elsewhere^  and  he  recovered  damages  accordingly,  which  was 
approved  on  a  motion  for  a  new  trial. (^)  And  see  2  John.  149,  where 
Spencer,  J.  remarks,  in  delivering  the  opinion  of  the  court  in  an  actioa 
of  covenant  upon  a  special  agreement,  that  ^^  the  damages  sustained  are 
matter  of  evidence,  and  need  not  be  alleged,  nor  are  they  scarcely  ever 
stated,  but  in  a  general  manner.'' 

A  declaration  is  demurrable  for  claiming  damages  which  appear  on  its 

.face  to  have  arisen  after  the  commencement  of  the  suit ;  though  it  would, 

without  doubt,  in  a  justice's  court,  be  good  after  verdict  or  judgment.(u) 

'Against  an  attorney  for  not  appearing  in  a  cause^  whereby^  default  was 

obtained. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 
P.,  at  the  request  of  the  said  D.,  then  and  there  retained  him,  as  an  at- 


(9)  See  1  Chtt.  PI.  287  to  296,  and  the  (s)  See  1  Chit.  V\.  296,  7. 

xmt%  there  cited.  h)  1  Stark.  Rep.  504. 

(r)  5  T.  R.  143.    2  John.  Cai.  92.    4  (tt)  See  1  Chit.  PI.  ^97. 
John.  84.    Ante,  Vol.  I.  p.  69. 
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torney  of  the  court  of  common  pleas  of  the  county  of  Saratoga,  to  de-* 
fend  a  certain  action  of  trover  in  the  same  court,  by  and  at  the  suit  of 
one  James  Jackson^  against  the  said  plaintiff  in  this  suit,  for  certain  rea-* 
sonable  fees  and  reward,  to  be  therefor  paid,  by  the  said  plaintiff  in  this 
suit  to  the  said  D.,  he  the  said  D.  promised  the  said  plaintiff  in  this  suit^ 
to  conduct  the  said  defence  in  a  diligent  manner ;  but  afterwards,  to 
wit,  on,  &c.  at,  &c.  he,  the  said  D.,  conducted  the  said  suit  in  a  negligent 
manner,  in  not  appearing  in  the  said  suit,  for  and  in  behalf  of  the  plain- 
tiff in  this  suit,  and  in  not  giving,  in  due  season,  any  notice  of  appear-* 
ance  or  retainer,  in  the  said  suit ;  whereby  the  said  James  Jackson^ 
plaintiff  in  the  said  suit,  in  the  said  court  of  common  pleas,  afterwards, 
to  wit,  on,  &c.  at,  &c.  obtained  a  judgment  by  default,  against  the  plain* 
tiff  in  this  suit,  whereby  he  was  put  to  great  expense  and  trouble,  in  ob-^ 
taining  a  rule  to  set  the  aforesaid  judgment  aside,  in  order  to  get  let  in 
to  defend  the  aforesaid  action,  and  hath  been  forced  to  pay,  and  hath 
paid  to  the  said  James  Jackson  a  large  sum  of  money,  for  his  costs  of 
the  aforesaid  judgment,  as  a  condition  of  having  the  same  set  aside  by 
the  said  court  of  common  pleas,  to  wit,  at,  &c.  on,  &c. 

The  above  declaration  need  not  be  thus  particular^  and,  indeed,  it  is 
the  safer  as  well  as  the  more  brief  and  convenient  manner  of  declaringi 
merely  to  state,  generally,  that  the  defendant  promised  as  above,  upon 
the  above  consideration,-  to  conduct  the  suit  or  defence  diligently,  but 
conducted  the  same  in  a  negligent  manner,  without  showing  how,  par-^ 
ticularly  ;  in  which  case  he  will  be  left  at  large  to  prove  the  specific 
neglect  according  to  the  fact.  The  same  form  may  be  adopted  against 
any  agent  or  mandatary. (to)  It  is  best  to  declare  both  ways  in  two 
counts.(a;) 

General  form  of  declaration  against  an  attorney^  for  negligence  in  con-^ 
ducting  an  actioti  at  the  plaintiff^ s  suit  against  a  third  person. 

State  retainer  as  on  preceding  page  :  to  prosecute  and  conduct  a  cer- 
tain action  in  the  same  court  by  and  at  the  suit  of  the  said  P.  against 
one  John  Doe^  for  the  recovery  of  a  certain  large  sum  of  money,  which 
the  said  P.  claimed  to  be  due  him  from  the  said  John  Doe^  for  certain 
reasonable  fees  and  reward  to  be  therefor  paid  by  the  said  P.  to  the  said 


(w)  Rep.  Temp.  Hardw.  909.  where  there  is  no  reward,  aee  5  T.  R. 

(x)  Ae  to  an  attorney's  liability,  see  143 ;  7  id.  171 ;  1  H.  Bl.  168 ;  2  John. 

4  Burr.  2061;  2Wils.925;  lSaQnd.312,  Cas.  92;  4  John.  84;  id.  186;  Vol.  I. 

fi.  2.    And  of  others,  and  the  distinction  p.  69. 
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D.,  he  the  said  D.  promised  the  said  P.  to  use  due  and  proper  care,  skill 
and  diligence  in  and  about  the  bringing,  prosecuting  and  conducting  the 
said  action  ;  yet  the  said  D.  did  not  regard  his  said  promise  in  this,  that 
he  did  not  use  due  or  proper  care,  skill,  or  diligence  in  and  about  the 
prosecuting  or  conducting  of  the  said  action  ;  and  on  the  contrary,  he, 
the  said  D.,  as  such  attorney,  prosecuted  and  conducted  the  said  action 
in  so  careless,  irregular,  unskilful,  and  improper  a  manner,  that  by 
reason  thereof  the  proceedings  of  the  said  D.,  in  the  said  action,  a3 
such  attorney  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  became  and 
were  futile  and  unavailing,  and  the  said  P.  did  not  succeed  and  was 
defeated  therein,  and  was  forced  to  sufifer  himself  to  be  and  was  non- 
suited therein,  {according  to  the  fact^)  and  he,  the  said  P.,  thereby 
wholly  lost  the  means  of  recovering  the  money  by  him  claimed  and 
sought  to  be  recovered  as  aforesaid,  and  is  not  likely  ever  to  obtain  the 
same ;  and  thereby,  also,  the  said  P.  became  liable  for  and  was  subject- 
ed to  the  costs  and  expenses  of  the  said  John  Doe,  by  him  incurred  in 
defending  the  said  action,  to  wit,  thirty  dollars,  and  was  then  obliged  to 
pay  the  same  to  him ;  and  thereby,  also,  the  said  P.  incurred  and  was 
subjected  to  other  expenses^  to  wit,  twenty  dollars.,  in  profsecuting  the 
«aid  action,  and  w^as  and  is  otherwise  injured. 

In  cases  where  there  is  no  difficulty  in  proving  a  particular  neglect 
&c.  it  would  be  more  correct  to  state  it  in  a  more  specific  shape ;  thu9, 
the  allegation  may  be  that  ^^  the  said  defendant  did  not  use  due  care, 
&c.  in  and  about  the  prosecuting,  &c.  in  this,  to  wity  that  afterwards^ 
en  J  $*c.  aty  ^c.  he  proceeded  to  trial  in  the  said  action  without  taking  due 
care  to  provide  and  adduce  proper  evidence  on  the  said  plaintiff  ^s  behalf 
in  support  thereof ^^  according  to  the  fact. 

Either  assumpsit  or  case  may  be  brought  against  an  attorney  for  care^ 
lessness  or  unskilfulness  to  his  client's  prejudice,  and  in  violation  of  the 
implied  promise  or  duty  created  by  the  retainer  of  the  attorney  in  his 
professional  capacity.  When  case  is  adopted,  the  above  forms  may  be 
readily  applied  by  alleging  that,  ^^  whereas ,  before  the  committing  of  the 
grievances  hereinafter  meiUionedy  to  wit^  on,  fyc.  at,  4*^.,  the  said  plain- 
tiff'had,  (instead  of  '^in  consideration  that  he  had^^)  retained  and  em- 
ployed the  said  defendant  as  an  attorney^  tfc.  to,  ^.  for,  $*c."  and  by 
omitting,  the  promise  and  alleging  instead,  ''and  thereupon  it  became 
and  was  the  defendants  duty  as  such  attorney ,  to  use  due  and  proper  care^ 
4rc.  (assigning  the  duty  in  the  terms  of  the  promise  in  the  above  forms,) 
yety  tfc,  not  regarding  Ms  duty,  4"^."  (laying  the  injury  as  in  assumpsit.) 

As  to  the  liability  of  attorneys  and  the  forms  of  the  pleadings  in  suits 
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by  and  against  them,  see  further,  Chit.  Prec.  of  PI.  62  to  68 ;  Id.  500; 
2  Chit.  PI.  372  to  383,  and  notes. 

Against  vendee  J  for  not  accepting  wheat. 

That  heretofore,  to  wit,  on,  &c.  at,  &c.,  the  said  D.  bargained  and 
bought  of  the  said  P.,  and  the  said  P.  at  his  request,  then  and  there  sold 
to  him,  twenty  bushels  of  wheat,  at  the  price  of  two  dollars  per  bushel^ 
to  be  delivered  by  the  said  P.  to  the  said  D.,  in  a  week,  then  next  fol- 
lowing, at  the  said  D.'s  dwelling  house,  in  the  said  town,  to  be  paid  for 
on  the  delivery  thereof,  as  aforesaid;  and,  in  consideration,  that  the  said 
P.  had,  at  the  said  D.'s  request,  then  and  there  promised  him  to  deliver 
the  said  wheat  as  aforesaid,  he,  the  said  D.,  then  and  there  promised  to 
pay  him,  the  said  P.,  therefor,  as  aforesaid  ;  and  although  the  said  P.. 
afterwards,  and  within  a  week  next  after  the  making  the  said  promise  of 
the  said  D.,  to  wit,  at,  &c.,  did  then  and  there  tender  and  offer,  and  was 
then  and  there  ready  to  deliver  the  said  wheat  to  the  said  D.,  and  re- 
quested him  to  accept  the  same,  and  pay  therefor,  as  aforesaid  ;  yet  the 
said  D.  then  and  there  refused  to  accept  the  said  wheat,  and  ever  since 
has  refused,  and  still  does  refuse  so  to  do,  and  has  always  refused,  and 
still  refuses  to  pay  for  the  same,  as  aforesaid,  and  every  part  thereof;, 
and  the  said  P.  has  thereby  been  put  to  great  expense  in  re-housing  the 
same  wheat,  to  wit,  of  ten  dollars,  besides  his  other  damages,  to  wit,  at,, 
&c.  on,  &c. 

As  a  common  count,  for  goods  bargained  and  so/d,  will,  in  general^ 
answer  every  necessary  purpose  of  the  plaintiff,  the  above  form  need  not 
be  resorted  to,  except  where  you  wish  to  recover  special  damage  for  re- 
housing, or  other  special  caase.(y)  A  count  for  goods  bargained  and 
soldy  should,  for  greater  caution,  be  added  to  the  above,  in  the  same 
declaration. 

If,  by  the  terms  of  the  contract,  it  were  not  incumbent  on  the  vendor 
to  deliver  at  any  particular  place,  but  on  the  vendee  to  fetch  the  goods 
away  from  the  defendant's  premises,  as  is  generally  intended,  when  it  is 
not  otherwise  agreed,(z)  the  contract  should  be  stated  accordingly,  and 
the  defendant's  agreement  to  fetch  away,  within  a  specified  time,  or  a 
reasonable  time,  should  be  stated  ;  and,  in  such  case,  it  will  be  sufficient 
to  state  the  plaintiff's  readiness  to  deliver.  As  to  what  constitujfces  a 
readiness  to  deliver,  see  Vol.  I.  p.  324. 


(y)  4  Etp,  Rep.  261.     1  East  194.        («)  5  T.  R.  409. 
1  Vm.  Jun.  580.     7T.  R.07.    Vox..  L 
p.  116, 117. 
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At  the  close  of  the  special  count,  if  the  goods  ha^e  been  re-sold  at  a 
sacrifice,  as  they  may  be,  by  reason  of  the  defendant's  default,(a)  state 
this  fact  accordingly  in  the  following  form  : 

And  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  P.  was  forced  to 
re-sell,  and  did  re-sell  the  said  wheat  at  and  for  a  much  less  price  than 
the  price  so  to  have  been  paid  by  the  said  D.  for  the  same,  to  wit,  at  a 
loss  and  deficiency  of  five  dollars,  besides  the  costs  and  charges  of  such 
re-sale,  amounting  to  a  large  sum,  to  wit,  five  dollars  :  and  the  said  P. 
was  and  is  by  means  of  the  premises,  otherwise,  damnified. 

Declaration  against  a  vendor ,  for  not  delivering  wheat  at  a  specified  time 

and  place. 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  the  said  P.  at  the  said  D.'s 
request,  bargained  with  him,  to  buy  of  him  twenty  bushels  of  wheat,  and 
the  said  D.  then  and  there  sold  the  same  to  the  said  P.  at  the  price  of 
two  dollars  per  bushel,  to  be  delivered  by  the  said  D.  to  the  said  P. 
within  one  week  then  next  following,  at  C's  grist  mill,  at,  &c.,  to  be 
paid  for  on  the  delivery  thereof;  and  in  consideration  that  the  said  P. 
had  then  and  there  promised,  at  the  request  of  the  said  D.,  to  accept  the 
same  wheat  of  him,  and  to  pay  him  for  the  same  the  price  aforesaid,  he 
the  said  D.  promised  to  deliver  the  same  to  the  said  P.  as  aforesaid. 
And  although  the  time  for  the  aforesaid  delivery  hath  long  since  elapsed, 
and  the  said  P.  was  always,  within  and  at  the  expiration  of  the  said 
week,  ready  to  receive  and  pay  for  the  same,  and  offered  the  said  D.  to 
pay  for  the  same  as  aforesaid,  to  wit,  at,  &c.,  yet  the  said  D.  neglected 
to  deliver  the  said  wheat  as  aforesaid,  whereby  the  said  P.  hath  lost  and 
been  deprived  of  divers  great  gains  and  profits  which  might,  and  other- 
wise would  have  arisen  and  accrued  to  him  from  the  delivery  of  the  said 
wheat  to  the  said  P.  as  aforesaid. 

The  last  two  precedents,  varied  according  to  the  facts,  will  furnish  a 
form  in  all  cases  of  non-acceptance  of,  or  non-payment  for  goods,  by 
the  vendee  J  or  the  non-delivery  of  them,  by  the  vendor. 

In  these  cases,  if  either  party  would  sue  upon  his  agreement,  the  ven- 
dor for  not  paying,  or  the  vendee  for  not  delivering,  the  vendor  must 
aver  and  prove  a  delivery  or  tender,  and  the  other  a  payment  or  tender ; 
for  delivering  in  the  first  bargain,  was  a  condition  precedent ;  and  though 


(a)  1  Salk.  113.    1  Moore  &  PayDe,    58,  Sd  ed.    But  Me  8  Ounpb.  496.    Vd, 
761.    4  Bingfa.  722,  S.  C.    Peake't  R.    I.  pp.  117, 118. 

Vol.  n.  7 
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there  be  mutual  promises,  yet  if  one  thing  be  the  consideration  of  the 
other,  there  a  performance  is  necessary  to  be  averred,  unless  a  certain 
day  be  appointed  for  the  performance. (6)  If  I  sell  you  my  horse  for 
ten  pounds,  if  you  will  have  the  horse,  I  must  have  the  money,  or  if  I 
will  have  the  money,  you  must  haye  the  horse,  &c.(c)  The  same  strict- 
ness as  to  tender  is  not  necessafy,  where  earnest  has  been  paid.(d) 

Declaration  in  assumpsit  against  a  vendor  on  a  warranty  of  soundness 

in  a  horse. 

That  the  said  P.  on,  &c.  bargained  with  the  said  D.  to  purchase  of 
him  a  horse  for  the  sum  of  one  hundred  dollars,  and  in  consideration 

m 

that  the  said  P.  would,  at  the  request  of  the  said  D.,  buy  of  him  the  said 
horse  as  aforesaid,  the  said  D.  then  promised  the  said  P.  that  the  same 
horse  was  then  sound  ;  and  the  said  P.  avers  that  he,  confiding  in  the 
said  warranty  of  soundness,  did  then  buy  the  said  horse  of  the  said  D.> 
and  paid  him  therefor  the  said  sum  of  one  hundred  dollars.  Yet  the 
said  horse,  at  the  time  of  the  promise  aforesaid  of  the  said  D.,  was  not 
sound,  but  on  the  contrary  thereof  was  then  unsound,  and  for  that  rea-* 
son  became,  and  was  of  no  use  or  value  to  the  said  P.,  and  the  said  P^ 
hath  been  put  to  great  charges,  in  and  about  feeding,  keeping  and  tak- 
ing care  of  the  said  horse,  amounting  to  twenty-five  dollars. 

I  have  stated  no  place  in  the  body  of  this  declaration  ;  and  no  place 
need  be  stated,  as  we  have  seen  before,  ante,  pp.  23,  24,  where  the 
county  is  stated  in  the  margin  thus,  Saratoga  county j  ss.  as  ante ;  in 
which  manner  I  suppose  all  the  above  and  the  following  declarations  t 
commence.  If  not  stated  in  the  margin,  it  is  then  necessary  to  mention 
a  place  in  the  body  of  the  declaration.(e)  I  shall,  accordingly,  in  the 
declarations  which  follow,  generally  omit  the  statement  of  any  place. 

The  above  declaration  in  assumpsit  on  warranty,  is  a  very  usual  mode 
of  declaring  in  courts  of  record. (/)  If  it  be  doubtful  whether  the  de- 
fendant have  a  partner,  declare  in  case,  (See  Vol.  I.  pp.  621,  622.) 
When  this  count  may  be  joined  with  one  for  a  fraud,  see  Vol.  I.  p.  616. 

The  particular  description  of  unsoundness  need  not  be  stated  ;  it  be- 
ing a  rule  in  pleading  that  the  breach  may,  in  general,  be  assigned  in 
the  negative  words  of  the  contract.(g)     This  is  much  the  most  prudent  ; 


A 


(6)  1  Saund.  R.  319.  (e)  9  John.  81. 

(c)  1  Salk.  112,  per  Holt,  Ch.  J.        (/)  2  East,  451,  452. 

Vol.  I.  p.  53,  54.  (g)  2  Saund.  181,  b.    3  T.  R.  307. 

(d)  5  T.  R.  409. 
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for  if  you  state  particulars,  you  are  bound  down  to  them  in  your 
proof.{A) 

If  the  declaration  describe  the  animal  as  a  horse,  and  it  turns  out 
frokn  the  evidence  to  be  a  mare,  this  is  no  Tariance.(i)  And  under  the 
l^eaeral  allegation  that  the  goods  became  and  were  of  no  use  or  value  to 
the  plaintiff  he  may  show  on  the  trial  that  he  wanted  the  article  for  a 
particular  purpose,  (though  this  was  unknown  to  the  vendor,)  and  re- 
cover special  damages  for  its  failing  to  answer  such  intended  purpose ; 
for  instance,  where  the  plaintiff  buys  horses  or  oxen  to  do  his  spring's 
iirork.(A;) 

The  substance  and  meaning,  or  exact  terms  of  the  Warranty,  must  be 
stated  in  the  declaration.  If  it  were  a  warranty,  with  an  exception  as 
to  a  particular  defect,  &c.  the  exception  should  be  stated. (/)  And  if 
there  were  an  exception,  there  should  be  an  averment  that  the  horse  was 
unsound  in  other  respects  than  in  reference  to  the  excepted  defect. (m) 
Payment  should  not  be  averred  unless  the  fact  is  so,  for  payment  is  not 
essential  to  support  the  action. (n) 

On  the  subject  of  warranties  and  frauds,  in  general^  upon  the  sale  of 
chattels,  see  Vol.  I.  pp.  351  to  374. 

The  forms  which  I  here  give,  in  cases  of  warranty,  may  be  readily  ap- 
plied to  any  other  description,  as  that  the  horse  is  free  from  vice,  &c. 

Where  the  plaintiff  is  not  sure  of  proving  the  exact  price  as  stated, 
the  following  brief  form  will  serve  in  case  of  warranties,  viz  : 

Another  form  for  breach  of  warranty  on  sale,     (See  2  Chit.  Pi.  281.) 

That  the  said  D.  on,  &c.  in  consideration  that  the  said  P.  had,  at  the 
request  of  the  said  D.,  bought  of  him  a  certain  horse,  at  a  price  then 
agreed  upon  between  the  said  parties,  the  said  D»  promised  the  said  P. 
that  the  said  horse  was,  at  the  time  of  his  said  promise,  sound.  Yet,  in 
fact,  he  was  not  then  sound,  and  thereby  was  of  no  use  or  value  to  the 
said  P. 

It  would  be  no  variance,  under  a  declaration  in  this  form,  although 
part  of  the  price  were  paid  by  giving  goods  of  a  specified  value. (o) 


(*)  8  T.  R-  907.  rm)  See  Chit  Free,  of  PL  187,  note 

[0  2  Carr.  &  Payne,  861.  (p.) 

[k)  1  Stark.  R.  504.  (n)  Id.  ib. 

J)  See  6  Dowl.  &  Ryl.  538.  4  Bam.        (o)  9  East.  84ft. 
^  t^M.  445,  S.  C. 


; 
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Declaration  in  assumpsit^  upon  a  warranty  of  soundnessj  on  exchange. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s  request, 
would  deliver  to  him  a  horse  of  the  said  P.,  and  would  pay  him  ten 
dollars  in  exchange  for  a  mare  of  the  said  D.,  he  the  said  D.  promised 
the  said  P.,  that  the  same  marc  was  sound,  and  the  said  P.  avers,  that 
confiding  in  such  promise,  he  did  afterwards,  to  wit,  on,  &c.  deliver  to 
the  said  D.  the  said  horse  of  the  said  P.,  and  pay  him  the  said  ten  dol- 
lars, in  exchange  for  the  said  mare.  Yet  the  said  mare,  at  the  time  of 
making  the  aforesaid  promise,  was  unsound,  and  became  in  consequence 
thereof  of  no  value  to  the  said  P.  {Here  state  special  damage^  feedings 
keepings  doctoring^  taking  care  o/*,  tfc,  ^c,  if  any,) 

Another  and  shorter  form.     Warranty  on  exchange. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D,'s  request, 
had  delivered  to  him  a  horse  of  the  said  P.,  and  paid  him,  ten  dollars  in 
exchange  for  the  said  D.'s  mare,  the  said  D.  then  promised  the  said  P. 
that  the  said  mare  of  the  said  D.  was  then  sound.  Yet  the  said  mare, 
at  the  time  of  such  exchange,  was  unsound  ;  and  thereby  became,  &c. 
{as  in  the  last.) 

If  your  proof  be  not  certain,  as  to  difference  money ^  &c.  state,  that  in 
consideration  that  the  said  P.,  at  the  said  D,^s  request ^  had  delivered  to 
him  a  horse  of  the  said  P.,  and  paid  him  a  certain  sum^  then  and  there 
agreed  upon  between  the  said  parties^  in  exchaiige  for  the  said  D?s 
marCj  ^c. 

Where  a  negotiable  note  is  given  as  a  price  or  difference  on  a  sale  or 
exchange^  it  may  be  so  stated,  with  the  amount  thereof,  or  perhaps  it 
may  be  stated  as  a  payment  in  cash  to  its  nominal  amount.(p)  And 
where  your  witness  does  not  recollect  its  contents,  it  is  the  practice,  I 
find,  to  state  it  generally  as  a  note  or  piece  of  paper.  But  how  far  this 
is  warranted  1     Quere.{q) 

Declaration  in  assumpsit  upon  aii  implied  warranty  of  goods  sold. 

(See  Vol.  1.  359.     Chit,  Prec.  of  PI.  190.) 

That  the  said  D.  on,  &c.  had  in  his  possession  certain  goods,  to  wit, 
two  buffalo  robes,  and  was  apparently  the  owner  thereof,  and  thereupon, 
&c.  in  consideration  that  the  said   P.,  at  the  request  of  the  said  D., 


(p)  See  8  John.  202.  (9)  7  Mam.  Rep.  66. 
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would  buy  of  him  the  said  goods  for  a  certain  sum  of  money,  to  wit, 
^20,  the  said  D.  promised  the  said  P.  that  be  the  said  D.  had  lawful 
right  and  title  to  sell  the  said  goods ;  and  the  said  P.  avers  that  he  did 
then  buy  of  the  said  D.  the  said  goods  for  the  said  sum  of  money,  and 
did  then  pay  him  the  said  sum  for  the  same ;  but  the  said  D.  disre- 
garded his  said  undertaking  and  promise  in  this,  to  wit,  that  he  the  said 
D.,  at  the  time  of  the  said  promise  and  sale,  had  not  lawful  right  or 
title  to  sell  the  said  goods  ;  whereby,  and  by  reason  of  the  premises, 
one  A.  B.  having  the  lawful  right  and  title  to  the  said  goods,  afterwards, 
to  wit,  on,  &c.  demanded  possession  of  the  same  from  the  said  P.,  and 
the  said  P.  was  accordingly  forced  and  obliged  to  deliver,  and  did  then 
give  up  the  same  to  the  said  A.  B.,and  the  said  goods  then  became^and 
were,  and  are  wholly  lost  to  the  said  P.,  and  he  hath  been  deprived  of 
the  benefits  and  profits  he  would  otherwise  have  derived  and  acquired 
from  the  same. 

AGAINST    BAILEES. 

For  the  general  doctrine  of  bailment,  see  Vol.  I.  p.  65  to  73,  79. 

Deposit.     Declaration  against  depository  for  not  taking  care  of^  and 

safely  returning  goods  entrusted  to  his  care. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s request, 
had  delivered  to  him  a  silver  watch  of  the  said  P.,  of  the  value  of  $25, 
to  be  taken  care  of  and  safely  kept  by  the  said  D.  for  the  said  P.,  he 
the  said  D.  promised  the  said  P.  to  take  due  and  proper  care  thereof, 
and  to  safely  keep  and  redeliver  the  same  to  the  said  P.,  on  being  thereto 
afterwards  requested.'  Yet  although  the  said  D.  was  afterwards,  on, 
&c.  requested  by  the  said  P.  to  redeliver  to  him  the  same  watch,  the 
said  D.  -did  not  take  due  and  proper  care  of  and  safely  keep  the  said 
watch  for  the  said  P.,  and  did  not,  when  so  requested,  redeliver  the  same 
to  him,  but  in  fact,  the  said  D.  so  negligently  and  carelessly  conducted 
himself  with  respect  to  the  said  watch,  and  took  so  little  care  thereof, 
that  by  and  through  mere  negligence,  the  said  watch  became  and  was 
lost  to  the  said  P.,  to  wit,  on,  &c. 

Add  a  count  on  the  single  implied  contract  to  redeliver,  omitting  the 
allegation  x>f  carelessness  : 

Mandate.    Against  a  mandatary  for  negligently  losing  goods  received 

to  carry^ 
That  on,  &c.  at  the  village  of  Saratoga  Springs^in  consideration  that 
the  said  P.,  at  the  said  D.'s  request,  delivered  to  him  the  said  D.  a  cer- 
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tain  silver  watch  of  the  said  P.,  of  the  value  of  $25,  to  be  earried  by  the 
said  D.  from  thence  to  the  village  of  Balhton  Spay  and  there  delivered 
to  and  at  the  shop  of  L.,  a  watch  repairer,  in  order  to  have  the  same 
watch  repaired  ;  the  said  D.  then,  at  the  said  village  of  Saratoga 
Springs^  promised  the  said  P.  carefully  to  carry  and  deliver  the  same 
watch  as  aforesaid.  £ut  although  the  said  D.  then  and  there  received 
the  said  watch  for  the  purpose  aforesaid,  he  conducted  himself  so  neg- 
ligently, &c.  {stating  negligence  and  loss  as  in  the  last  precedent,)  and 
the  said  D.  did  not  deliver  the  said  watch  to  the  said  L.  for  the  purpose 
aforesaid. 

Loan  for  use.     JSTegligently  galling  the  back  of  a  borrowed  horse. 

That  on,  &c.  at  the  village  of  Saratoga  Springs,  in  consideration 
that  the  said  P.  had  then  delivered  to  the  said  D.,  at  his  request,  a  horse 
of  the  said  P.,  for  the  purpose  of  the  said  D.'s  riding  the  same  horse 
from  thence  to  the  city  of  Albany,  and  thence  back  to  the  said  village, 
the  said  D.  then  at  the  said  village,  promised  the  said  P.,  to  use  the 
said  horse  in  a  careful  manner,  for  the  purpose  aforesaid.  But  al- 
though the  said  D.  received  the  said  horse  for  the  purpose  aforesaid, 
yet  he  did  not  use  the  said  horse  in  a  careful  manner,  for  the  purpose 
aforesaid,  but  so  negligently  and  carelessly  conducted  himself,  in  regard 
to  the  said  horse,  that  by  the  mere  carelessness  and  negligence  of  him 
the  said  D.,  the  back  of  the  said  horse  became  and  was  galled,  and  sore, 
to  such  a  degree  as  rendered  him  utterly  unfit  for  use  by  the  said  P.^ 
for  a  long  time,  to  wit,  for  the  space  of  one  month,  besides  the  said 
P.  being  put  to  great  expense,  in  and  about  feeding,  keeping,  taking 
care  of,  and  curing  the  said  horse,  to  wit,  of  fifty  dollars,  to  wit, 
on,  &c. 

Pledging.     For  carelessly  losing  goods  pawned. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s  request^ 
had  then  and  there  pawned  and  delivered  to  him,  a  watch  of  the  said  P. 
of  the  value  of  fifty  dollars,  as  and  by  way  of  pledge  to  the  said  D., 
for  the  sum  of  twenty-five  dollars,  then  and  there  advanced  by  the  said 
D.  to  the  said  P.  thereon,  the  said  D.  then  and  there  promised  the  said 
P.,  to  take  due  and  proper  care  of  the  said  watch,  until  the  same  should 
be  redeemed  by  the  said  P.,  and  redelivered  to  him^  And,  although  the 
said  D.  then  and  there  received  the  said  watch  for  the  purpose,  and  on 
the  terms  aforesaid,  yet  he  did  not  take  due  and  proper  care  of  the  said 
watch,  until  the  same  was  redeemed  and  redelivered  as  aforesaid  ;  but 
afterwards,  viz.  on  the  day  aforesaid,  he,  the  said  D.,  still  having  the 


FOKMS  OF  DECLARATIONa  56 

custody  of  the  same  watch,  for  the  purpose  aforesaid,  so  negligently 
kept  the  said  watch,  and  took  so  little  care  thereof,  that  in  consequence 
of  his  mere  negligence  in  that  behalf,  the  same  watch  became  and  was 
wholly  lost  to  the  said  P. 

Md  a  count  on  a  deposit.     (Ante,  p.  53.) 

Letting  to  hire.     For  riding  a  horse  improperly. 

That  in  consideration  that  the  said  P.  on,&c.  at  the  said  D.'s  request, 
would  let  to  hire,  and  deliver  to  him  a  horse  of  the  said  P.,  for  the  said 
D.  to  go  and  perform  a  certain  journey  therewith,  to  wit,  from  Sarato- 
ga Springs^  in  the  said  county,  to  the  city  of  Albany ,  and  from  thence  back 
3gain  to  the  said  Saratoga  Springs ^  for  a  reasonable  reward  to  the  said  P. 
therefor,  the  said  D.  promised  the  said  P.  that  he  would  ride  and  use 
the  same  horse  in  a  moderate,  careful  and  proper  manner,  for  the  pur- 
pose aforesaid.  And  the  said  P.  avers,  that  in  confidence  of  the  said 
promise  of  the  said  D.,  he  the  said  P.  did  afterwards,  to  wit,  on,  &.c.  let 
to  hire,  and  deliver  to  him  the  said  horse,  for  the  purpose  and  on  the 
terms  aforesaid.  Yet  the  said  D.,  in  riding  and  using  the  said  horse 
for  the  purpose  aforesaid,  so  immoderately,  violently,  carelessly  and  im- 
properly rode  and  used  the  said  horse,  that  thereby  he  was  greatly  hurt 
and  injured,  and  so  remained  for  a  long  time,  to  wit,  for  ten  days,  dur- 
ing which  the  said  P.  lost  the  use  of  him,  and  was  put  to  great  expense 
in  and  about  feeding  and  taking  care  of  the  same  horse,  and  the  said 
horse  was,  moreover,  greatly  lessened  in  value  thereby. 

jJ  shorter  form. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s  re- 
quest, had  let  to  hire  and  delivered  to  him  a  horse  of  the  said  P.,  to  be 
ridden  and  used  by  the  said  D.,  he  then  and  there  promised  the  said  P., 
to  ride  and  use  the  said  horse  in  a  moderate,  careful  and  proper  manner. 
Yet^  although  he  then  and  there  received  the  said  horse  for  the  purpose 
aforesaid,  yet  he  afterwards,  to  wit,  on,  &c.  so  carelessly  and  improper- 
ly rode  and  used  the  said  horse,  that  thereby  he  became  lamed  and  hurt, 
and  so  continued  for  a  long  time,  to  wit,  ten  days,  and  during  that  time 
was  useless  to  the  said  P.  and  was,  moreover,  greatly  diminished  in 
value. 

If  there  he  any  doubt  whether  the  injury  was  occasioned  by  improper 
riding  J  add  a  count  nearly  similar  to  the  lasty  stating  the  defendant's 
promise  as  follows: 

That  whilst  he  should  have  the  use  of  the  satd  last  mentioned  horse 
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as  aforesaid,  he  would  take  due  and  proper  care  thereof;  and  averring 
that  the  said  D.  had  iKe  use,  &c.  and  that,  whilst  he  so  had  the  use,  he 
did  not  take  due  and  proper  care  thereof. 

Md  another  county  omitting  that  it  was  for  hire,  viz.  the  count  far 
lending,  ante,  p.  54,  and  if  there  be  any  demand  for  horse  hire,  it  may 
be  declared  for  in  a  separate  count,  {lohich  see  post  among  the  common 
counts,)  in  the  same  declaration. 

Hiring  of  work.     Jlgainst  a  watch  maker,  for  losing  a  watch,  delivered 

to  him  to  repair. 

That  the  said  D.  before  and  at  the  tioae  of  his  promise  hereinafter 
next  mentioned,  was  a  watch  maker  and  repairer  by  trade ;  and  on,  &c. 
in  consideration  that  the  said  P.  at  his  request  had  then  and  there  deliv- 
ered to  him  a  watch  of  the  said  P.,  of  the  value  of  $25,  to  be  repaired 
by  the  said  D.  for  a  reasonable  reward  to  be  therefor  paid  him  by  the 
said  P.,  he  the  said  D.  promised  to  repair  the  said  watch,  and  to  take 
proper  care  thereof  till  it  should  be  returned  to  the  said  P. ;  but  the 
said  D.  afterwards,  on,  &c.  so  carelessly  conducted  himself  with  regard  to 
the  said  watch,  that  through  his  mere  negligence  the  said  watch  w*as 
and  still  is  wholly  lost  to  the  said  P. 

Against  the  same. — Count  for  not  delivering  the  watch. 

That  on,  &c.  in  consideration  that  the  said  P.,  at  the  said  D.'s  re- 
quest, had  then  and  there  delivered  to  him,  he  being  then  and  there  a 
watch  maker  and  repairer  by  trade,  a  certain  watch  of  the  said  P.  of  the 
value  of  850,  to  be  regulated  by  the  said  D.  for  a  certain  reward  to  be 
therefor  paid  to  him,  the  said  D.  promised  to  endeavor  to  regulate  the 
same  within  a  reasonable  time  then  next  following,  and  to  redeliver  the 
same  to  the  said  P.  whenever,  after  such  reasonable  time  had  elapsed, 
he  should  be  thereto  requested.  Yet,  although  a  reasonable  time  for 
the  purpose  aforesaid  had  elapsed,  on,  &c.,  and  although  the  said  P. 
then  requested  the  said  D.  to  redeliver  the  said  watch  to  the  said  P., 
the  said  D.  then  did  and  still  does  refuse  so  to  do. 

If  it  is  thought  the  defendant  has  converted  the  watch,  it  is  best  to  lie- 
dare  in  case,  and  add  a  count  in  trover.  Indeed,  it  seems  that  a  loss  by 
the  bailee  is  itself,  when  unexplained,  evidence  of  a  conversion.  (See 
Vol.  I.  p.  441,  342.) 
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Against  afarner^for  badly  shoeing  a  horse. 

That  on,  &c.  the  said  P.  had,  at  the  said  D.'s  request,  retained  the 
said  D.  (he  then  being  a  farrier)  to  shoe  the  said  P.'s  horse,  in  conside- 
ration thereof,  and  a  reasonable  reward  therefor,  to  be  paid  him  by  the 
said  P.,  he  then  promised  the  said  P.  to  shoe  the  said  horse  in  a  skilful 
and  proper  manner,  and  received  the  said  horse  for  the  purpose  aforesaid. 
Tet  he  did  not  shoe  the  said  horse  in  a  skilful  and  proper  manner,  but  after- 
wards, to  wit,  on,  &c.,  through  his  mere  carelessness  and  negligence,  in 
this  behalf,  the  near  fore  foot  of  the  said  horse  was  pricked  and  wound- 
ed ;  and  besides,  he  then  put  too  narrow  a  shoe  on  the  said  horse,  and 
thereby  and  otherwise  impropecly  shod  him ;  by  reason  whereof,  the 
said  horse  was  for  a  long  time  useless  to  the  said  P.,  and  he  expended 
large  sums  in  and  about  healing  the  said  horse ;  and  moreover,  the  said 
horse  is  much  injured  in  his  value  by  the  cause  aforesaid. 

Against  a  carrier  for  the  loss  of  a  box,  v 

That  on,  &c.  the  said  P.  at  the  request  of  the  said  D.  delivered  to 
him  a  box,  containing  apparel  to  the  value  of  $50,  of  the  said  P.,  to  be 
carefully  carried  in  the  said  D.'s  wagon,  from,  &.c.  to,  &c.,  and  there 
to  be  safely  delivered  by  the  said  D.  for  the  said  P.  And  in  considera- 
tion thereof,  and  of  a  certain  reward,  to  him  to  be  paid  therefor,  by  the 
said  P.,  the  said  D.  then  promised  the  said  P.  carefully  to  carry,  convey 
and  deliver  the  sam^  box  and  contents,  as  aforesaid,  and  did  then  receive 
the  said  box  and  contents  for  the  purpose  aforesaid.  Yet  the  said  D. 
did  not  carefully  carry  the  said  box  and  contents,  as  he  had  promised  as 
aforesaid,  nor  deliver  the  same  in  manner  above  mentioned,  but  after- 
wards, to  wit,  on,  &c.  through  the  mere  carelessness  and  negligence  of 
the  said  D.  the  said  box  and  its  contents  aforesaid,  became  and  were 
wholly  lost  to  the  said  P. 

These  declarations  in  assumpsit  against  bailees,  seek  to  redress  the 
various  injuries  arising  from  their  ignorance^  carelessness  and  fraudy 
which  we  have  noticed  at  large.  Vol.  I.  p.  65  to  73.  And  the  above 
form,  with  proper  modifications,  may  be  adapted  to  meet  the  numerous 
and  different  shapes  in  which  these  injuries  may  arise. 

One  thing,  perhaps,  is  worthy  of  notice  here.  It  is  obvious  that,  in 
the  above  cases,  on  a  tried,  the  plaintiff's  proof  will  seldom,  perhaps 
never,  literally  support  his  declaration.  Indeed  it  never  does,  in  an  ac- 
tion on  contracts  implied  by  law.  Thus,  that  an  attorney  was  retained 
at  his  own  requesty^s  stated  ante,  46.:  that  the  plaint^  bargained  to 

Vol.  n.  8 
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buy  wheat  of  the  defendant,  at  the  defendants  request,  as  ante,  48  : 
or,  that  the  plaintiff  had  promised,  at  his  request,  to  accept  it  of  him  and 
pay  him  therefor  :  id. ;  that  the  attorney  promised  diligently  to  defend 
the  suit,  ante,  46  :  thcU  a  watch  is  delivered  in  deposit,  or  to  a  manda- 
tary, at  the  depositary's  or  mandatary's  request,  where  there  is  no  reward 
whatever,  and  that  they  promised  safely  to  keep  or  carry  the  same,  ac- 
cording to  the  nature  of  the  bailment,  ante,  53  :  that  the  hirer  or  bor- 
rower of  a  horse  promised  to  use  him  carefully,  as  ante,  54,  55,  are  all 
material  allegations  in  the  declaration,  but  are  seldom,  and  perhaps 
never  literally  true,  and  cannot  actually  be  made  out  in  proof.  The 
same  remark  will  apply  to  requests  and  promises,  in  millions  of  instances. 
And  though  you  cannot  prove  them,  yet  the  law  will  imply  all  these 
from  a  certain  state  of  facts,  and  adjudge  them  proved.  Thus,  if  I  take 
a  note  as  an  attorney  to  collect ;  or  goods  as  a  depositary  or  mandatary  ; 
or  you  buy  wheat  of  me,  or  promise  to  do  so ;  the  law  implies  my  re- 
quest for  these  things.  It  also  implies  my  duty  to  use  ordinary  diligence 
to  collect  the  note,  or  to  keep  the  goods,  or  my  duty  about  them,  as  a 
depositary  or  mandatary,  which  I  violate  by  gross  neglect.  See  Vol.  I. 
p.  67  to  73.  So  in  all  the  claims  to  which  the  following  common  counts 
are  applicable,  both  a  request  and  promise  are  implied  by  law.  And  so 
with  regard  to  almost  any  simple  contract,  though  it  be  express,  certain 
points  are  implied  by  law,  beyond  what  can  be  literally  proved,  and 
which  points  are  also,  generally,  set  forth  in  the  declaration.  Thus,  a 
promise  subsequent,  to  pay  or  perform,  according  to  the  contract  on  ei- 
ther side,  is  generally  stated  in  the  declaration,  even  in  case  of  express 
contracts.  This  cannot,  in  general,  be  proved,  but  is  left  to  be  implied 
by  law.  For  these  implied  promises  generally,  see  Vol.  I.  pp.  56, 116, 
126, 145  to  176.  The  law  also  implies  a  promise  to  fulfil  all  the  duties 
ol  bailor  and  bailee. {r)  Indeed,  most  of  the  claims  in  the  commercial 
world  rest  upon  these  implied  requests  and  promises.  And  they  must 
be  stated  in  the  declaration,  whether  in  a  justice^ s  court  or  court  of 
record,  or  it  may  be  objected  to  by  demurrer.(5) 

Again,  for  the  reasons  stated  ante.  Vol.  I.  pp.  620,  621,  it  may  be 
useful,  sometimes,  to  declare  in  case,  as  for  a  wrong,  and  not  in  assump- 
sit, against  bailees,  attorneys  and  agents,  &c.  &c.  This  may  be  done. 
For  this  purpose  you  omit  the  consideration  and  promise,  and  shape 
your  declaration  into  the  charge  of  a  mere  wrong.  In  the  case  of 
bailees,  for  instance,  you  declare  that  you  delivered  the  goods  to  the 
bailee,  for  a  certain  purpose,  as  in  the  above  forms,  who  received  them 

(r)  Vol.  I.  p.  67  to  78.  (t)  14  John.  869. 
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for  thai  purpose^  and  then  go  on  and  state  the  negligence  and  the  injury 
resulting  from  it.  In  the  case  of  attorneys^  agents,  Sfc.  you  merely  al- 
lege that  you  gave  in  charge  to  and  retained  them  to  do  certain  business^ 
{specifying  Uj)  of  which  they  assumed  the  charge  and  conduct ,  and  then 
aver  their  negligence  as  in  other  cases. 

This  distinction  is  more  of  form  than  of  substance  ;  but  it  is  sometimes 
necessary  to  be  understood  and  resorted  to,  with  a  view  to  other  counts, 
or  the  number  of  parties. {f) 

For  this  action  on  the  case  against  a  bailee,  see  Vol.  I.  pp.  392, 
393. 

Declaration  against  an  agent  for  not  accounting  for  goods  entrusted  to 

him  to  sell. 

That  heretofore,  to  wit,  on,  &c.  in  consideration  that  the  said  P.,  at 
the  request  of  the  said  D.,  had  delivered  to  the  said  D.  divers  goods  of 
the  said  P.,  to  wit,  {here  describe  the  goods  generally y)  of  the  value  of 
fifty  dollars,  to  be  sold  by  the  said  D.  for  the  said  P.,  for  a  certain  re- 
ward to  the  said  D.,  in  that  behalf,  he  the  said  D.  promised  the  said  P. 
that  he  the  said  D.  would  render  to  the  said  P.  a  full  and  just  account 
of  the  sale  of  the  said  goods  and  of  the  moneys  arising  therefrom,  when- 
ever he  the  said  D.  should  be  thereunto  afterwards  requested,  after  a 
reasonable  time  for  that  purpose  should  have  elapsed  from  the  time  of 
the  sale  of  the  said  goods  ;  and  the  said  P.  avers  that  the  said  D.  did  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  sell  the  said  goods  for 
the  said  P.,  for  divers  sums  of  money,  and  that  although  the  said  P.  af- 
terwards, and  after  a  reasonable  time  for  that  purpose  had  elapsed  from 
the  time  of  the  said  sale,  to  wit,  on,  &c.  requested  the  said  D.  to  render 
a  true  and  just  account  of  the  said  sale,  and  of  the  moneys  arising  there- 
from to  the  said  P.,  yet  the  said  D.  not  regarding  his  said  promise,  hath 
not  rendered  to  the  said  P.  a  just  and  true  or  other  account  of  the  sale 
of  the  said  goods,  or  any  part  thereof,  or  of  the  moneys  arising  from  such 
sale,  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse  so  to  do. 

If  a  sale  by  the  defendant  cannot  be  proved,  the  declaration  should 
be,  that  the  defendant  promised  to  account  for  the  ggods  on  request,  and 
the  allegation  of  sale  should  be  omitted,  and  the  breach  should  beybr 
Tiot  accounting  for  the  goods  on  request.  The  above  declaration  does 
not  charge  upon  the  defendant  the  receipt  and  non-payment  of  the  pro- 

(0  8  East,  62,  70.    Vol.  I.  pp.  620,  621. 
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ceeds.  The  common  count  for  money  had  and  received  is  proper  to  re-- 
cover the  moneys  received  by  the  defendant.  Although  no  money  may 
have  been  received,  so  as  to  charge  the  agent  with  the  proceeds^  he  may 
be  liable  for  refusing  to  render  an  account  of  the  sale ;  therefore,  the 
above  form  should  be  adopted  when  it  can  be  maintained. (u) 

Against  an  agent  on  his  implied  premise  of  authority. 

That  heretofore,  to  wit,  on,  &c.  in  consideration  that  the  said  P.  at 
the  said  D.'s  request,  would  agree  to  purchase  from  one  John  Doe^ 
through  the  agency  of  the  said  D.,  the  said  D*  then  representing  to  the 
said  P.  thai  he  the  said  D.  was  the  agent  of  the  said  John  Doe^  in  that 
behalf,  certain  goods,  to  wit,  &c.  at  a  certain  price,  to  wit,  {here  state 
the  terms  of  the  contract^  the  said  D.  then  undertook  and  promised  the 
said  P.  that  he  the  said  D.  had  full  and  competent  power  and  authority 
from  the  said  John  Doe^  to  sell  the  said  goods  to  the  said  P.,  on  the 
said  terms ;  and  the  said  P.  avers  that  he,  confiding  in  the  promise  of  the 
said  D.,  did  then  agree,  through  the  agency  of  the  said  D..  to  buy  the 
said  goods  of  the  said  John  Doe^  on  the  terms  aforesaid,  and  was  always 
ready  and  willing  to  accept  and  pay  for  the  same  on  the  terms  aforesaid, 
and  then  requested  the  said  John  Doe^  to  deliver  to  him  the  said  P.,  the 
said  goods  upon  the  said  terms ;  yet  the  said  D.  disregarded  his  said 
promise,  and  deceived  the  said  P.  in  this,  to  wit,  that  the  said  D.  had 
not,  at  the  time  of  his  said  promise,  or  afterwards,  power  or  authority 
from  the  said  John  Doe^  to  sell  the  said  goods  to  the  said  P.,  on  the  said 
terms  ;  whereby  the  said  agreement  became  and  was  void,  and  by  reason 
thereof,  and  of  the  said  John  Doe^s  refusal  to  deliver  the  said  goods  to 
the  said  P.  on  the  terms  aforesaid,  the  said  P.  hath  been  deprived  of  the 
advantages  that  would  otherwise  have  accrued  to  him  from  the  complex 
tion  of  the  said  agreement,  (r) 

As  to  an  agent's  liability  generally,  see  Vol.  I.  p.  85  to  101. 

Declaration  for  a  penalty  given  by  statute  to  the  party  injured^  and  not 
to  a  common  informer,    (See  ante,  p.  35  to  38.) 

That  the  said  D.,  on,  &c.  was  indebted  to  the  said  P.  in  the  sum  of 
ten  dollars,  according  to  the  provisions  of  the  statute,  {here  state  the  sec- 
tion^ title  and  chapter  of  the  statute^  and  being  so  indebted,  he,  the  said 
D.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration 
thereof,  undertook,  and  then  and  there  faithfully  promised  the  said  P.  to 

(«)  See  Chit.  Free,  of  PI.  47,  la  notes*        («)  8e6  0  Carr.  &  Payne,  506. 
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pay  him  the  said  sum  often  dollars,  v^henever  the  said  D.  should  be 
thereunto  afterwards  requested  ;  yet  the  said  D.  (although  often  request- 
ed, &c.)  hath  not  paid  the  same  to  the  said  P.,  but  hath  hitherto  refused 
and  still  doth  refuse  so  to  do. 

Declaration  for  a  reward  offered  by  the  defendant  by  public  advertise- 
ment, for  the  discovery  of  an  offender. 

That  the  said  D.,  on,  &c.  caused  to  be  published  a  placard  or  adver- 
tisement, whereby,  after  reciting  that  John  Smith  had  been  robbed,  and 
that  there  was  great  reason  to  suppose  that  he  had  been  murdered,  the 
^d  D.  did  promise,  that  whoever  would  give  such  information  as  might 
lead  to  a  discovery  of  the  murderer  of  the  said  John  Smith,  should,  on 
conviction,  receive  a  reward  of  fifty  dollars,  and  that  any  person  con- 
cerned therein,  or  privy  thereto,  except  the  person  who  actually  com- 
mitted the  offence,  should  be  entitled  to  such  reward,  and  every  exertion 
used  to  procure  a  pardon  ;  by  the  said  placard  or  advertisement,  the  said 
D.  directed  that  the  said  information  should  be  given,  and  application 
for  such  reward  be  made  to  him  ;  and  the  said  P.  avers  that  he,  confiding 
in  the  said  promise  of  the  said  D.,  and  not  being  the  party  who  actually 
committed  the  said  offence,  did,  afterwards,  to  wit,  on,  &c.  give  to  the 
said  D.  such  information  as  led  to  the  discovery  of  the  murderer  of  the 
said  John  Smith  ;  and  that  afterwards,  to  wit,  at  the  court  of  oyer  and 
terminer  held  at  Ballston  Spa,  in  and  for  the  county  of  Saratoga,  on,  &c. 
cne  Job  Strangle,  who  was  guilty  of  the  said  offence,  to  wit,  the  murder 
x>f  the  said  John  Smith,  was  in  due  course  of  law  tried  for  and  convicted 
of  the  said  murder,  in  consequence  of  such  information  so  given  by  the 
said  P.  as  aforesaid  ^  of  all  which  the  said  D.  afterwards,  to  wit,  on,  &c. 
had  notice,  and  was  then  requested  by  the  said  P.  to  pay  him  the  said 
sum  of  money.    Yet,  &c.  {conclude  as  in  the  lust  form.){w) 

DfiCI^ARATION  FOR  BREACH  OF  A  MARRIAGE  PROMISE. 

That  on,  &c.  in  consideration  that  the  said  P.  being  then  sole  and  un^ 
married,  at  the  request  of  the  said  D.,  had  then  promised  the  said  D.  to 
marry  him  when  she  the  said  P.  should  be  thereunto  afterwards  request- 
ed, he  the  said  D.  then  promised  the  said  P.  to  marry  her,  when  the 
said  D.  should  be  thereunto  afterwards  requested.  And  the  said  P. 
avers,  that  confiding  in  the  said  D.'s  said  promise,  she  hath  always  from 
thence  hitherto  remained,  and  still  is,  sole  and  unmarried,  and  hath  been, 
for  and  during  all  the  time  aforesaid,  and  still  is,  ready  and  willing  to 


(to)  See  6  Canr.  &  Payne,  6G6 ;  4  Bam.  &  Add.  521,  S  a    Chit.  Prec.  of  PL  157, 8. 
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marry  him  the  said  D.  Yet  the  said  D.,  after  the  making  of  his  said 
promise,  to  wit,  on,  &c.  married  a  certain  other  person,  to  wit,  one  £., 
who  is  still  living. 

If  the  defendant  hath  not  married  another^  an  offer  and  request  must  he 

stated  as  follows : 

And  although  the  said  P.,  after  the  making  of  the  said  promise  of  the 
said  D.,  to  wit,  on,  &c.  requested  the  said  D.  to  marry  her,  yet  the  said 
D.  did  not,  nor  would  at  the  said  time,  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  before  or  afterwards,  marry  her  the  said  P.,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  doth  refuse  so  to  do. 

Add  a  count  on  a  promise  to  marry,  within  a  reasonable  time^  and  a 
promise  to  marry,  generally  without  stating  any  time.  If  the  promise  be 
to  marry  at  a  certain  time^  add  a  count  for  this  accordingly. 

The  following  forms  of  declarations  on  bills  of  exchange  and  promis- 
sory notes,  are  taken  substantially  from  Chitty's  Precedents  of  Pleading, 
74  to  91,  and  152  to  156.  They  are  much  more  concise  than  those 
generally  used,  and  contain,  we  believe,  all  necessary  facts  and  aver- 
ments required  by  the  established  rules  of  pleading  : 

DECLARATIONS  ON  INLAND  BILLS  OF  EXCHANGE. 

Drawer  J  being  payee^  against  Acceptor, 

That  the  said  P.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to  pay 
to  him  the  said  P.  (or  "  to  the  order  of  him  the  said  P.")  fifty  dollars^ 
two  months  (or  "  days  or  u?eefe5")after  the  date  (or  "  after  sight^^)  thereof, 
which  period  has  now  elapsed  ;  and  the  said  D.  then  and  there  accepted 
the  said  bill,  and  promised  the  said  P.  to  pay  the  same  according  to  the 
tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof.  Yet  the 
said  D.,  although  often  requested,  &c.,  has  not  paid  the  same  to  the  said 
P.,  but  has  hitherto  refused,  and  still  refuses  so  to  do. 

In  the  above  case,  no  presentment  or  demand  of  payment  need  be 
averred,  for  the  defendant  is  liable  although  none  has  been  made  ;  and 
the  general  allegation  that  the  plaintiff  drew  the  bill  is  proper,  although 
he  drew  by  agent.  The  above  form,  and  those  which  follow,  do  not 
allege  that  the  bill  bears  date  on  the  day  named,  and  therefore,  a  mis- 
take as  to  the  date  would  seem  not  to  be  a  material  variance.  If  the 
bill  is  not  addressed  to  the  defendant,  but  is  accepted  by  him,  omit  the 
statement  of  the  directioni  and  merely  aver,  ^^  and  thereby  required^^  &c. 
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In  setting  forth  a  bill  or  note,  it  is  not  in  any  case  necessary  to  add  ^^for 
value  received j^^  although  these  words  are  in  the  bill.(ar) 

Drawer  J  not  being  payee,  against  Acceptor. 

That  the  said  P.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to  pay 
to  one  John  Doe^  or  order,  fifty  dollars,  two  months  after  the  date  (or 
**  after  sighP^)  thereof,  which  period  has  now  elapsed ;  and  the  said  D. 
then  accepted  the  said  bill,  and  promised  the  said  P.  to  pay  the  said  bill 
according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance 
thereof;  yet  the  said  D.  did  not  pay  the  amount  thereof,  although  the 
said  bill  was  presented  to  him  when  it  became  due ;  and  thereupon  the 
same  was  then  returned  to  the  said  P.,  of  all  which  the  said  D.  then  had 
notice.     Yet,  &c. 

Payee^  not  being  drawer^  against  Acceptor. 

That  one  John  Doe^  on,  &,c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to 
pay  to  the  said  P.  fifty  dollars,  two  months  after  the  date  (or  "  after 
sight^^)  thereof,  which  period  has  now  elapsed,  and  then  delivered  the 
said  bill  to  the  said  P. ;  and  the  said  D.  then  accepted  the  said  bill,  and 
promised  the  said  P.  to  pay  the  same,  according  to  the  tenor  and  effect 
of  the  said  bill  and  the  said  acceptance  thereof.     Yet,  &c. 

It  is  not  necessary  that  the  delivery  of  a  bill  or  note  to  the  holder  be 
alleged,  although,  for  greater  caution,  we  have  inserted  such  an  alle- 
gation.(y) 

Endorsee  against  Acceptor. 

That  one  John  Doe^  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  D.,  and  thereby  required  the  said  D.  to  pay 
to  the  said  John  Doe^  (or  "  Richard  Roe,^^)  or  order,  fifty  dollars,  two 
months  after  the  date  (or  ^^  after  sight^^)  thereof,  which  period  has  now 
elapsed  ;  and  the  said  D.  then  accepted  the  said  bill,  and  the  said  John 
Doe  (or  ^^  Richard  Ro^^)  then  endorsed  the  same  to  John  Smithy  who 
then  endorsed  the  same  to  James  Taylor,  who  then  endorsed  the  same  to 
the  said  P. ;  and  the  said  D.  then  promised  the  said  P.  to  pay  him  the 


(op)  See  Chit  Free,  of  PI.  75,  76,  in       (y)  7  T.  R.  596.    5  East,  477.    2 
notes.  Cowen,  5d6. 
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amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof)  and  of 
the  said  acceptance  and  endorsements.     Yet,  &c. 

Payee  against  Drawer, 

That  the  said  D.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  John  Doe^  and  thereby  required  the  said  John 
Doe  to  pay  to  the  said  P.,  or  order,  one  hundred  dollars,  two  months 
after  the  date  thereof,  which  period  has  now  elapsed,  and  then  delivered 
the  said  bill  to  the  said  P. ;  and  the  same  was  then  presented  to  the  said 
John  Doe  for  acceptance,  and  the  said  John  Doe  then  refused  to  accept 
the  same ;  of  all  which  the  said  D.  then  had  due  notice.  By  means 
whereof  the  said  D.  then  became  liable  to  pay  to  the  said  P.  the  said 
sum  of  money  in  the  said  bill  specified  ;  and  being  so  liable,  he  the  said 
D.,  in  consideration  thereof,  then  promised  the  said  P.  to  pay  him  the 
said  sum  of  money  in  the  said  bill  specified,  when  he  the  said  D.  should 
be  thereunto  afterwards  requested.     Yet,  d&c. 

Endorsee  against  Drawer. 

That  the  said  D.,  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  John  Doe^  and  thereby  required  the  said  John 
Doe  to  pay  to  Richard  jRoe,  or  order,  fifty  dollars,  two  months  after  the 
date  thereof,  which  period  has  now  elapsed ;  and  the  said  Richard  Roe 
then  endorsed  the  said  bill  to  the  said  P.,  (or  to  one  John  Smithy  who 
then  endorsed  the  same  to  the  said  P.;)  and  the  same  was  then  present- 
ed to  the  said  John  Doe  for  acceptance,  and  the  said  John  Doe  then  re- 
fused to  accept  the  same  ;  of  all  which  the  said  D.  then  had  due  notice* 
By  means  whereof,  &c.  {as  in  the  next  preceding  form.) 

An  averment  of  presentment  j  or  the  statement  of  a  valid  excuse  for  not 
presenting  the  bill,  is  essential  against  the  drawer  and  endorsers.  But 
where  there  has  been  an  excusable  delay  in  presenting  the  bill,  the  above 
form  may  sufiice.  Notice  (or  an  excuse  for  not  giving  notice)  should 
also  be  averred,  as  in  the  foregoing  forms.  If  no  notice  has  been  given, 
it  seems  that  an  excuse  must  be  stated,  instead  of  the  allegation  of  no- 
tice ;  but  that  such  allegation  will  suffice  in  cases  where  a  notice  has 
been  given,  though  the  time  of  giving  it  wa&  delayed^  in  consequence  of 
the  defendant's  residence  not  being  known  at  the  time.(z) 


(x)  See  Chit  Free,  of  PI.  78,  in  notes. 
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Endorsee  against  Endorser, 

That  one  John  Doe^  on,  &c.  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  Richard  Roe^  and  thereby  required  the  said 
Richard  Roe  to  pay  to  the  said  John  Doe^  or  order,  fifty  dollars,  two 
months  after  the  date  thereof,  which  period  has  now  elapsed  ;  and  the 
said  John  Doe  then  endorsed  the  said  bill  to  the  said  D.,  {who  then  en- 
dorsed the  same  to  one  John  Smithy)  who  then  endorsed  the  same  to  the 
said  P. ;  and  the  same  was  then  presented  to  the  said  Richard  Roe^  for 
acceptance,  and  the  said  Richard  Roe  then  refused  to  accept  the  same  ; 
of  all  which  the  said  D.  then  had  due  notice.  By  means  whereof,  &c. 
{conclude  as  in  above  form  of  payee  against  drawer,) 

The  foregoing  are  all  the  forms  of  declarations  on  bills  which  it  is 
deemed  necessary  to  insert.  Many  more,  adapted  to  a  great  variety  of 
cases,  may  be  found  in  Chit.  Prec.  of  PL  74  to  89.  The  mode  of  de- 
claring against  the  various  parties  to  a  bill  being,  in  many  cases,  so  near- 
ly similar  to  that  upon  promissory  notes^  the  following  forms  of  de- 
clarations upon  the  latter,  may  be  easily  shaped  to  meet  the  like  cases 
arising  upon  the  former  : 

DECLARATIONS  ON  PROMISSORY  NOTES. 

Payee  against  Maker. 

That  the  said  D.,  on,  &c.  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  the  said  P.,  or  order,  one  hundred  dollars,  two 
months  after  the  date  thereof,  which  period  has  now  elapsed.  Yet  the 
said  D.,  although  often  requested,  &c.  has  not  paid  the  said  sum,  or  any 
part  thereof,  and  has  hitherto  neglected,  and  still  ddes  neglect  to  pay 
the  same. 

I  have  omitted  the  allegation  of  delivery  in  the  above  form,  and  shall 
do  so  in  those  which  follow.  It  is  not  necessary. (a)  Although  a  note 
be  made  by  many  fersons  jointly  and  severally j  yet  if  one  only  be  sued, 
it  may  be  stated  that  he  only  made  the  note,  without  noticing  the  other 
makers.  A  note,  ^'  I  promise  to  pay  or  cause  to  be  paid,''  may  be  de- 
clared on  as  a  note  in  the  common  form. (6)  As  to  the  omission  of  the 
words,  "  for  value  received,"  see  ante,  p.  63. 


(a)  Sm  anta,  p.  63.  (b)  See  Chit.  Prec.  of  PL  162. 
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Endorsee  against  Maker. 

That  the  said  D.,  on,  ice,  made  his  promissory  note  in  writbg^  and 
thereby  promised  to  pay  to  one  John  Doe,  or  order,  fifty  dollars,  two 
months  after  the  date  thereof,  which  period  hath  now  elapsed  ;  and  the 
said  John  Doe  then  endorsed  the  said  note  (Jo  one  Richard  Roe,  who 
then  endorsed  the  same)  to  the  said  P.,  whereof  the  said  D.  then  had 
notice,  and  then,  in  consideration  of  the  premises,  promised  to  pay  the 
i^mount  of  the  said  note  to  the  said  P.,  according  to  the  tenor  and  effect 
thereof.     Yet,  &c.  {conclude  as  in  last  form.) 

Endorsee  against  Payee  or  other  Endorser. 

That  one  John  Doe,  on,  d&c.  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  said  D.,  (or  "  Richard  Roe,^^)  or  order, 
fifty  dollars,  two  months  after  the  date  thereof,  which  period  has  now 
elapsed  ;  and  the  said  D.  (or  '^  Richard  Aoe")  then  endorsed  the  said 
note  {to  James  Jackson,  who  then  endorsed  the  same)  to  the  said  P.  ; 
and  the  said  John  Doe  did  not  pay  the  amount  of  the  said  note,  although 
the  same  was  presented  to  him  on  the  day  when  it  became  due ;  of  all 
which  the  said  D.  then  had  due  notice.     Yet,  (fee.  {conclude  as  above.) 

The  above  form  may  be  easily  shaped  to  meet  the  case  of  an  action 
by  an  endorsee  against  any  one  or  all  of  a  number  of  endorsers.  You 
continue  the  statement  of  the  various  endorsements  from  one  to  the  oth- 
er, through  any  number  of  endorsers,  as  in  the  foregoing  form.  Thus, 
suppose  your  action  is  against  the  third  endorser,  you  will  then  aver, 
^^  that  the  said  Richard  Roe  {the  payee  and  first  endorser)  then  endorsed 
the  said  note  to  James  Jackson,  and  the  said  James  Jackson  then  en- 
dorsed the  same  to  the  said  D.,  and  the  said  D.  then  endorsed  the  same 
to  the  said  P."  {conclude  as  in  next  preceding  form.)  If  the  action  be 
against  all  the  endorsers,  the  form  will  be  the  same,  except  it  would  be 
well  to  precede  the  name  of  each,  with  "  the  said  defendant*^ — thus, 
^^  the  said  defendant  Richard  Roe^^  &c.  And,  in  the  breach,  you  will 
state  notice  to  have  been  given  ^'  to  each  of  the  said  defendants'^  &c. 
using  the  plural  number  throughout. 

The  same  form  of  stating  endorsements,  is  in  all  cases  applicable  to  a 
note  payable  to  bearer,  when  such  note  is  transferred  by  endorsement, 
instead  of  delivery.  And  endorsements,  demands  and  notices,  in  suits 
upon  bills  of  exchange,  are  also  stated  in  the  same  manner,  with  the  dif- 
ference, of  calling  them  hUls  instead  of  notes.  See  forms,  ante,  p.  62 
to  65. 

The  endorsements  are  also  stated  in  the  same  form,  in  an  action  by 


FORMS  OF  DECLARATIONS.  67 

the  holder  of  a  note  against  the  maker.  And  though  a  pronoissory  note 
be  endorsed  long  after  it  fall  due,  it  may  be  declared  on  as  endorsed 
when  it  was  due.(c) 

Holder  against  Maker j  on  note  payable  to  bearer. 

That  the  said  D.,  on,  &c.  made  his  certain  promissory  note  in  writing, 
and  thereby  promised  to  pay  to  John  Doe^  or  bearer,  fifty  dollars,  two 
months  after  the  date  thereof,  which  period  hath  now  elapsed  ;  and  the 
said  John  Doe  then  delivered,  transferred  and  assigned  the  said  note  to 
the  said  P.,  and  he  then  became  and  was,  and  still  is  the  lawful  bearer 
thereof;  and  the  said  D.  in  consideration  of  the  premises,  then  promised 
to  pay  the  amount  of  the  said  note  to  the  said  P.,  according  to  the  tenor 
and  effect  thereof.     Yet  the  said  D.  &c.  {as  before.) 

Payee  against  Maker  of  note  payable  by  instalments^  where  the  whole 

sum  is  due. 

That  the  said  D.  on,  &c.  made  his  promissory  note  in  writing,  and  de- 
livered the  same  to  the  said  P.,  and  thereby  promised  to  pay  to  the  said 
P.  fifty  dollars,  in  manner  following,  viz.  twenty  dollars,  on  the  first  day 
of  February,  in  the  year  aforesaid ;  twenty  dollars,  on  the  first  day  of 
March,  in  the  year  aforesaid  ;  and  the  remainder  of  the  said  sum  of  fifty 
dollars,  on  the  first  day  of  April,  in  the  year  aforesaid,  all  which  periods 
have  now  respectively  elapsed.  Yet  the  said  D.,  although  often  request- 
ed, &c.  has  not  paid  the  said  sum  of  fifty  dollars,  or  any  part  thereof, 
and  has  hitherto  neglected  and  still  does  neglect  to  pay  the  same. 

The  like  where  a  part  only  is  due. 

This  form  will  be  like  the  last,  except  that  instead  of  the  allegation^ 
*^  all  which  periods  have  now  respectively  elapsed,"  it  will  be  stated,  ^^  and 
although  the  periods  for  payment  of  the  said  first  and  second  instalments, 
(Me  instalments  in  arrear,  according  to  the  fact,)  have  respectively 
elapsed  ;  yet  the  said  D.  although,  &c.  has  not  paid  the  same  or  either 
of  them,  or  any  part  thereof,"  6cc. 

Before  leaving  the  subject  of  bills,  and  notes,  I  take  this  occasion  to 
give  a  form  of  bond  to  be  given  by  the  party  seeking  to  maintain  an 
action  or  set  off  upon  a  lost  bill  or  note.{d) 


(e)  See  5  Cowea,  476.  (i)  See  Vol.  I.  pp.  206, 209.    2  B.  S. 

^  '  827,  328. 
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^O&M  OF  BOND  TO  INDEMNIFY  AGAINST  A  LOST  BILL  OR  NOT£. 

Know  all  men  by  these  presents  that  we,  John  Doe,  Richard  RoE) 
unci  James  Jackson,  are  held  and  firmly  bound  unto  John  Smith,  in  the 
sum  of  one  hundred  dollars,  to  be  paid  to  the  said  John  Smith,  or  to  his 
certain  attorney,  executors,  administrators,  or  assigns ;  to  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals.     Dated  the  first  day  of  July,  1844. 

The  condition  of  this  obligation  is  such,  that  if  the  said  John  Doe, 
shall  indemnify  and  save  harmless  the  said  John  Smith,  his  heirs  and 
personal  representatives,  against  all  claims,  by  any  other  person,  on  ac- 
count of  a  certain  promissory  negotiable  note,  {or  bill  of  exchange^  ex- 
ecuted by  the  said  John  Smith  to  the  said  John  Doe,  for  the  sum  of  fifty 
dollars,  (state  the  amount  as  near  as  may  ie,)  dated,  {the  date  as  near 
as  may  ie,)  payable,  {state  as  near  as  may  be  how  and  when  payable^) 
and  against  all  costs  and  expenses  by  reason  of  any  such  claim,  then  this 
obligation  to  be  void,  otherwise  of  force. 


John  Doe. 
Richard  Roe. 


L.  s.] 

L.  S.J 

James  Jackson,  [l.  s.j 
Ransom  Cook,  Justice. 


In  presence  of  ) 

ice,   ) 


Another  mode  of  declaring  upon  bills  or  notes  is,  to  adopt  the  general 
m^oney  counts^  the  forms  of  which  we  shall  presently  give.  Where  the 
plaintiff  joins  a  count  on  the  bill  or  note^  with  the  money  counts^  in  the 
same  declaration,  he  may  elect,  on  the  trial,  under  which  count  he  will 
prove  the  instrument,  and  if  he  fail  on  the  count  setting  forth  the  bill  or 
note,  from  the  circumstances  of  not  having  described  it  properly,  or  any 
other  cause,  which  does  not  destroy  the  operation  of  the  note,  he  may 
then  elect  to  apply  it  to  the  money  count.(e) 

The  use  and  advantage  of  using  these  counts  upon  a  bill  or  note, 
were  considered.  Vol.  I.  pp.  262  to  265,  together  with  the  cases  in 
which  they  are  admissible. 

Whenever  the  plaintiff  is  entitled  to  recover  under  a  declaration  di- 
rectly upon  a  bill  or  no'te,  or  upon  a  bill  or  note  transferred — either  as 
between  the  original  parties^  or,  in  virtue  of  such  transfer,  as  between 
the  parties  not  original — he  may  omit  all  description  of,  or  allusion  to, 


(0  18  John.  14. 
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such  iostrument  in  his  declaration,  may  declare  in  the  money  counts 
only,  and  give  the  instrument  and  transfer  or  transfers  thereof  io  evi- 
dence, which  will  in  itself  be  sufficient  evidence  to  maintain  such  ac- 

tiOD.(/) 

Under  this  rule,  it  is  obvious,  that  where  there  is  the  least  difficulty 
or  nicety  in  declaring  specially  upon  the  instrument  itself,  or  the  trans- 
fer thereof,  the  money  counts,  for  greater  caution,  should  always  be 
joined  in  the  same  declaration  with  the  special  count,  or  else  be  adopt- 
ed as  the  only  counts  in  the  declaration. 

Nor  is  it  an  objection,  that  this  general  mode  of  declaring  subjects  the 
defendant  to  an  unfair  surprise,  for  he  may  always  protect  himself 
against  this  by  demanding  a  bill  of  particulars,  in  the  manner  we  shall 
hereafter  notice,  which  demand  the  justice  is  bound  to  allow  as  a  matter 
of  right,  and,  in  answer  to  which,  the  plaintiff  is  obliged  to  state  briefly 
the  bill  or  note  upon  which  he  claims,  with  the  several  endorsements. (g) 

COMMON    COUNTS. 

Use  and  occupation. 

That  ihe  said  D.  was  indebted  to  the  said  P.  in  one  hundred  dollars, 
for  the  use  and  occupation  of  a  certain  piece  of  land,  by  and  at  the  re- 
quest of  the  said  D.,  and  by  the  permission  of  the  said  P.,  for  a  long 
time  then  elapsed,  used  and  occupied  by  the  said  D.,  and  being  so  in- 
debted, the  said  D.  afterwards,  on  the  day  aforesaid,  promised  the  said 
P.  to  pay  him  the  said  sum  of  one  hundred  dollars  when  he  should  be 
thereto  afterwards  requested.  Yet  the  said  D.,  although  often  request- 
ed, &c.  (breach  is  the  same  as  in  count  on  bill^  note^  ^^O 

On  these  common  counts,  the  plaintiff  is  never  held,  in  proof,  to  the 
frecise  sum  stated. 

In  a  count  for  use  and  occupation,  it  is  never  necessary  to  be  precise 
in  stating  the  place  where  the  premises  lie.  It  is  better  not  to  state  a 
place ;  for,  if  stated,  the  plaintiff  will  be  held  to  it  in  proof,  and  a  mis- 
take will  be  fatal  to  the  action. (A) 

The  above  form  for  use  and  occupation  can  easily  be  adapted  to  use 
and  occupation  of  any  other  description  of  premises,  as  a  building,  a 
room,  a  landing,  a  bam,  a  stable,  a  garden,  &c.'&c.  For  the  action  for 
use  and  occupation,  generally,  see  Vol.  I.  p.  174  to  176. 


(/)  See  12  John.  90.    3  John.  Cas.  5.        (g)  12  John.  94.    Tidd's  Pr.  534. 
Vol.  1.  pp.  262,  263,  and  cases  there  re-        (A)  6  East,  848.    1  Esp.  Rep.  279. 
ferred  to  in  notes. 
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These  common  counts,  after  commencing  the  declaration  as  directed^ 
ante,  p.  24,  all  run  as  in  the  above  form  for  use  and  occupation,  viz« 
^^  that  the  said  D.  was  indebted,  &;c."  down  to  the  sum  stated  :  '^  in  the 
sum  of  fifty  dollars,"  or  ^^one  hundred  dollars,''  or  other  sum,  as  the 
plaintiff  chooses  to  state,  in  order  to  cover  his  demand*  And  the  breach 
is  always  in  this  form  :  ^^  Yet  the  said  D.,  although  often  requested,  &c. 
has  not  paid  the  said  sum  of  fifty  dollars  or  any  part  thereof  to  the  said 
P.,  but  the  same  to  pay  has  hitherto  refused,  and  still  does  refuse." 

With  these  remarks,  I  shall,  in  giving  the  common  counts,  merely  state 
the  cause  of  action, 

I  shall  give  no  form  for  what  are  technically  called  the  counts  on  a 
quantum  meruit  Sind. quantum  valebant,  for  the  reason  given  in  2  Saund* 
122,  n.  2,  viz.  that  counts  with  a  price  stated  will,  in  all  cases,  answer 
the  same  purpose. 


For  toll  of 
bridge. 


COMMON  COUNTS  CONTINUED. 

For  divers  tolls  and  duties  due  from  the  said  D.  to  the 
said  P.  for  the  passage  of  divers  wagons,  carts  and  other 
carriages  of  the  said  D.  over  a  certain  toll  bridge  of  the 
said  P.,  situate  in  the  towns  o{  Moreau  and  Fort  Edward^ 
on  the  Hudson  river. 


For  toll  of 
turnpike. 


For  goods  bar. 
gained  and 
sold. 


For  divers  tolls  and  duties  due  from  the  said  D.  to  the 
said  P.  at  a  certain  turnpike  gate  of  the  said  P.  at  the  town 
of  Halfmoon,  in  the  said  county,  for  divers  cattle  and  car- 
riages of  the  said  D.,  which  before  that  time  had  travelled 
on  the  said  road  through  the  gate  aforesaid. 

For  divers  goods,  wares  and  merchandize,  by  the  said  P. 
before  then  bargained  and  sold  to  the  said  D.  at  his  re- 
quest. 


This  form  can  be  easily  adapted  to  crops,  as  grass,  ^tcr* 
nips,  com,  potatoes,  timber,  Sfc,  bargained  and  sold:  and  to 
fixtures. 

When  this  count  is  applicable,  see  Vol.  I.  pp.  116, 117  \ 
1  £ast,  194 ;  1  Yes.  jun.  630. 


Groods  sold, 


For  divers  goods,  wares  and  merchandize,  before  then 
sold  and  delivered  by  the  said  P.  to  the  said  D.  at  his  re- 
quest. 
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For  this  action,  generally,  see  Vol.  I.  p.  116  to  126.  • 

This  may  be  adapted  to  crops,  standing  timber,  fixtures, 

&G.,  as  mentioned  of  the  count  for  goods  bargained  and 

sold ;  thus  : 

For  a  certain  crop  of  grass,  {or  for  certain  standing  tim-  Cropi  lold, 
Jer,  Of  for  certain  fixtures^  ^c)  before  then  sold  and  deliv- 
ered by  the  said  P.  to  the  said  D.  at  his  request. 


dtc. 


For  meat,  drink,  washing,  lodging,  and  other  necessa-   For  neecssa- 
ries,  before  then  found  and  provided  by  the  said  P.  for  the   "*"" 
said  D.  at  his  request. 

For  horse  meat,  stabling,  care  and  attendance  before   Hone  moat, 
then  found,  provided  and  bestowed,  for,  in  and  about  the 
feeding  and  keeping  of  divers  horses,  mares  and  geldings, 
of  and  for  the  said  D.  at  his  request. 

For  the  depasturing  and  feeding  divers  cattle  by  the  said   PMturinjr,  &c. 
P.  before  then  depastured,  in  certain  pastures  of  the  said 
P.  for  the  said  D.,  and  at  his  request. 

For  the  use  and  hire  of  divers  horses  and  carriages,  bri-   Hire  of  hones, 
dies,  saddles  and  harness,  and  of  divers  chaiseis  and  other   goodif^bc. 
carriages,  (or,  of  certain  plate^  /tnen,  china  furniture^  beds 
and  bedding y  or  goods  and  chattels,  Sfc)  before  then  let  to 
hire  and  delivered  to  the  said  D.  at  his  request. . 

For  the  lighterage,  wharfage  and  warehouse  room  of  di-   Lightenge, 
▼ers  goods,  wares  and  merchandize,  by  the  said  D.  before   ]||^ehouM^ 
'  then  shipped  and  landed,  in  and  by  certain  lighters  and   "^'°' 
other  vessels  of  the  said  P.,  and  deposited  and  kept  in  and 
upon  a  certain  wharf  and  certain  warehouses  and  premises 
of  the  said  P.  for  the  said  D.,  and  at  his  request. 

For  the  fifood  will  of  a  certain  business  of  the  said  P.,  be-   The  rood  will 
fore  then  relinquished  and  given  up  by  the  said  P.,  to  and   **    ™>ne«fc 
m  favor  of  the  said  D.,  at  his  lequest. 

For  the  work  and  labor,  care  and  diligence  of  the  said   Work  uid  la. 
P.J  before  then  done,  performed  and  bestowed  in  and  about        **" 
the  business  of  the  said  D.  for  the  said  D.,  and  at  his  re^ 
quest 
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Work,  labor  For  the  work  and  labor,  care  and  diliirence,  &c.  (as  in 

And  materuufl  .      '  . 

found.  the  last  count)  and  for  divers  materials  and  other  necessary 

things  used  and  provided  in  and  about  that  work  and  labor^ 
by  the  said  P.  for  the  said  D.,  and  at  his  request. 

For  this  action,  generally,  see  Vol.  I.  p.  126  to  145. 

This  general  mode  of  declaring,  as  in  the  two  last  counts^ 
will  sufSce  in  all  cases,  without  stating  the  kind  of  services^ 
though  the  latter  may  be  done  if  it  be  thought  best. 

Thus:  attorneys,  counsellors,  solicitors,  surgeons,  far- 
riers, physicians,  clergymen,  hired  servants,  sailors,  ship's 
officers,  pilots,  clerks  of  courts,  agents  of  all  kinds,  carriers^ 
factors,  surveyors,  school  teachers,  justices,  constables^ 
&c.  &c.  may,  in  actions  for  their  fees,  wages  and  materials 
found,  in  the  course  of  their  business,  declare  in  the  above 
general  form,  and  give  their  special  services  in  evidence. 
If,  however,  they  prefer  stating  the  particular  kind  of  ser- 
vice for  which  they  sue,  it  is  easy  to  state  the  capacity  in 
which  they  were  performed,  by  adding  after  the  word  "  be^ 
stowed,^  in  the  above  count  for  work  and  labor j  the  words 
"as  attorney,"  "  counsellor,"  or  "  physician,"  &c.(t) 

I  remarked.  Vol.  I.  p.  143,  that,  "  in  all  cases,  if  the 
agreement  be  not  under  seal,  though  it  be  never  so  special 
and  multifarious,  if  the  services  be  performed  under  it,  and 
the  agreement  thus  fulfilled,  or  if  the  agreement  be  rescind- 
ed, the  plaintifif  need  not,  in  an  action,  set  it  forth,  and  de* 
clare  upon  it  specially  ;  but  may  claim  and  recover  under 
a  general  count  for  work  and  labor?^  This  should  be  un- 
derstood with  the  qualification  that  the  services  are,  by  the 
agreement,  to  be  paid  for  in  moneyj  and  that  the  money  is  * 
actually  due  by  the  terms  of  it,{k)  And  in  all  the  like 
cases,  whether  such  stipulated  price  be  due  for  services  or 
goods,  &c.  a  general  count,  according  to  its  nature,  for 
work,  &c.  or  goods  sold,  &c.  will  be  good,  without  setting 
forth  the  special  agreement.  (/)  Thus,  where  personal 
property,  e.  g.  a  boat,  was  sold  under  a  special  contract^ 
.  containing  specific  provisions  as  to  the  mode  and  time  of 
payment,  and  as  to  the  vendor  furnishing  the  purchaser 


(i)  See  2  Saund.  S50,  n.  2.    1  Chit        (k)  See  1  Chit.  PL  903.    10  Mass.  R. 
PI.  304.  287,  289. 

(0  7  Cranch,  299.    Bull.  N.  P.  189, 
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with  freight,  it  was  held,  that  the  property  having  been 
delivered  to  and  used  by  the  purchaser,  and  the  plaintiff 
having  performed  all  that  he  stipulated  to  do,  an  action 
might  be  sustained  on  the  common  counts  in  assumpsit  for 
the  price  of  the  property,  and  that  it  was  not  necessary  to 
declare  specially.{m) 

Upon  and  by  virtue  of  an  award  made  by  one  John  Doe^  Onanawiid. 
on  a  submission  before  then  made  by  the  said  P.  and  the 
said  D.  to  the  award  and  determination  of  the  said  John 
Doej  concerning  certain  matters  in  difference  then  depend- 
ing between  the  said  P.  and  the  said  D.,  and  upon  which 
said  submission  the  said  John  Doe  awarded  that  the  said  D. 
should  pay  to  the  said  P.  the  said  sum  of  money. 

COMMON  MONEY  COUNTS. 

For  so  much  money  by  the  said  P.  before  then  lent  and    ^^  money 
advanced  to  the  said  D.  at  his  request. 

For  80  much  money  by  the  said  P.  before  then  paid,  laid   Money  paid, 
out  and  expended  for  the  use  of  the  said  D.,  at  his  request. 

• 

For  80  much  money  by  the  said  D.  before  then  had  and   Money  had 
received,  to  and  for  the  use  of  the  said  P.  *°   "*"^ 

Of  the  action  for  money  lent  and  advanced,  generally, 
see  Vol.  I.  pp.  172, 173.  Of  the  action  for  money  paid,  &c. 
see  Vol.  I.  p.  168  to  172.  Of  the  action  for  money  had 
and  received,  see  Vol.  I.  p.  146  to  168. 

When  the  common  money  counts  are  proper  upon  bills 
of  exchange  and  promissory  notes,  see  Vol.  I.  p.  262  to 
266,  also  ante,  pp.  67,  68. 

On  an  account  stated^  or  balance  struck  upon  settlement. 

That  the  said  P.  and  the  said  D.,  on,  &c.  accounted  together,  of  and 
concerning  divers  accounts  and  sums  of  money  from  the  said  D.  to  the 
said  P.,  before  then  due  and  owing,  and  then  in  arrear  and  unpaid ;  and 
upon  such  accounting,  the  said  D.  was  then  found  in  arrear,  and  indebt- 
ed to  the  said  P.  in  the  sum  of  fifty  dollars. 


(»)  82  Wend.  576. 
Vol.  n.  10 
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Where  your  claim  is  under  several  of  the  above  common  counts,  in« 
stead  of  giving  them  the  appearance  of  distinct  and  separate  counts  in 
your  declaration,  you  may  consolidate  them  all  in  one,  and  recover 
whatever  you  can  prove  under  all,  or  any  of  them,  thus  : 

That  on,  &c.  the  said  D.  was  indebted  to  the  said  P.  in  two  hundred 
dollars,  for  the  work  and  labor  of  the  said  P.,  before  then  performed  for 
the  said  D.,  and  at  his  request ;  and  for  goods,  wares  and  merchandize 
by  the  said  P.,  before  then  sold  and  delivered  to  the  said  D.,  at  his  re- 
quest ;  and  for  money  by  the  said  P.,  before  then  lent  and  advanced  to 
the  said  D.,  at  his  request ;  and  for  other  money  by  the  said  P.,  before 
then  paid,  laid  out  and  expended  by  the  said  P.,  to  and  for  the  use  of 
the  said  D.,  at  his  request ;  and  for  other  money  by  the  said  D.,  before 
then  had  and  received,  to  and  for  the  use  of  the  said  P.  {and  so  ouy  with 
a  count  for  use  and  occupation^  a  balance  struck^  ^c.  $*€.) 

That  this  may  be  done,  see  4  John.  280 ;  13  id.  483. 

It  is  provided  by  statute,  (2  R.  S.  449,  §  23,)  that  "  Whenever  any 
submission  to  arbitration  shall  be  revoked  by  a  party  thereto,  before  the 
publication  of  an  award,  the  party  so  revoking  shall  be  liable  to  an  ac- 
tion by  the  adverse  party,  to  recover  all  the  costs,  expenses  and  damages 
which  he  may  have  incurred  in  preparing  for  such  arbitration.  But  nei- 
ther party  sh^ll  have  power  to  revoke  the  powers  of  the  arbitrators,  after 
the  cause  shall  have  been  finally  submitted  to  them,  upon  a  hearing  of 
the  parties,  for  their  decision."  The  next  section  provides,  that  ^^  If  the 
submission  so  revoked,  was  contained  in  the  condition  of  any  bond,  the 
obligee  in  such  bond  shall  be  entitled  to  prosecute  the  same,  in  the  same 
manner  as  other  bonds  with  conditions  other  than  for  the  payment  of 
money,  and  to  assign  such  revocation  as  a  breach  thereof  i  and  for  such 
breach,  he  shall  recover  as  damages,  the  costs  and  expense  incurred,  and 
the  damages  sustained  by  him  in  preparing  for  such  arbitration."  By  the 
next  section  it  is  provided,  that  "  No  other  sum,  penalty,  forfeiture  or 
damages  shall  be  recovered  for  any  revocation  of  a  submission  to  arbi- 
tration, than  such  as  are  prescribed  in  the  two  last  sections ;  notwith- 
standing any  stipulated  damages,  penalty  or  forfeiture,  contained  in  such 
submission,  or  any  other  instrument,  or  agreement  collateral  thereto." 
Independently  of  the  above  statutory  provisions,  no  doubt  an  action 
could  be  sustained  on  the  submission  fbr  revoking  the  arbitrator's  power. 
(See  post.  Plea  of  Arbitrament  and  Award.)  The  statute  is,  therefore, 
in  this  particular,  nothing  more  than  declaratory  of  the  common  law  ;  it 
is,  however)  valuable  and  worthy  of  attention,  as  defining  with  accuracy 
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and  precision  the  rights  and  liabilities  of  parties  submitting  their  differ- 
ences to  arbitration.  This  action  of  assumpsit  is  maintainable  on  the 
revocation  of  a  submission  by  parol,  or  not  under  seal.  If  the  submis- 
sion be  contained  in  the  condition  of  a  bond,  then  the  action  should  be 
covenant  upon  the  condition. 

Declarati<m  against  a  party  revoking  a  submission  to  arbitrators. 

That  on,  &c.  by  a  certain  agreement,  {in  writing,)  then  made  by  and 
between  the  said  P.  and  the  said  D.,  it  was,  amongst  other  things,  agreed 
by  and  between  the  said  P.  and  the  said  D.,  that  they  would  submit  the 
matters  in  controversy  then  existing  between  the  said  P.  and  the  said  D., 
respecting  certain  money  claimed  by  the  said  P.  to  be  due  from  him  the 
said  D.  (or  respecting  certain  unsettled  accounts  and  matters  between 
them,  according  to  the  terms  of  the  agreement,)  to  the  final  award  and 
determination  of  A.  B.,  C.  D.,  and  E.  F.,  arbitrators  chosen  by  the  said 
parties,  so  as  the  said  arbitrators  should  make  their  award,  in  writings 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should  re- 
quire the  same,  on  or  before  the  , , « ,  day  of then  next.     And 

thereupon,  afterwards,  to  wit,  on  the  day  and  year  first  above  mentioned, 
in  consideration  of  the  premises,  and  that  the  said  P.,  at  the  said  D.'s 
request,  had  then  promised  the  said  D.  to  perform  the  said  agreement, 
in  all  things  to  be  performed  by  the. said  P.  by  virtue  thereof,  the  said 
D.  then  promised  the  said  P.  to  perform  the  same  in  all  things  to  be  by 
him,  the  said  D.,  performed  by  virtue  thereof.  And  afterwards,  to  wit, 
on,  &c.  the  said  arbitrators  proceeded  upon  the  said  submission  so  as 
aforesaid  made,  and  the  said  parties  then  appeared  before  the  said  arbi- 
trators, and  proceeded  to  the  trial  and  investigation  of  the  matters  so 
submitted  to  the  said  arbitrators  as  aforesaid.  And  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  after  the  said  investigation  was 
commenced,  and  before  the  cause  was  finally  submitted  to  the  said  arbi- 
trators, the  said  D.  revoked  the  said  submission,  by  a  revocation  in 
writing,  yrherehy  the  powers  of  the  said  arbitrators  in  the  premises  ceased 
and  were  annulled,  and  whereby  also  the  said  D.  sustained  great  damage, 
to  wit,  fifty  dollars  for  his  costs,  expenses  and  damages,  in  employing 
and  paying  counsel,  subpoenaing  and  paying  witnesses,  and  in  otherwise 
preparing  for  the  trial  of  the  said  cause  before  the  said  arbitrators. 
Which  said  costs,  expenses  and  damages  the  said  D.  then  became  liabk 
to  pay  to  the  said  P.  ;  and  being  so  liable,  he  the  said  D.,  on  the  day 
and  year  last  aforesaid,  promised  the  said  P.  to  pay  him  the  said 
sum  of  fifty  dollars,  when  he  should  be  thereunto  afterwards  requested. 
Yet,  &c. 
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Declaration  by  the  assignee  of  a  chose  in  action^  the  assignor  being  dead, 

(See  2  R.  S.  274,  §  5.  Vol.  I.  p.  608.) 
The  said  plaintiff,  assignee  for  a  valuable  consideration  of  the  promis- 
sory note,  (or  bond^  or  other  chose  in  action^  or  of  the  several  promises 
and  undertakings  J  or  causes  of  action^  hereinafter  setforth^)  hereinafter 
mentioned,  pursuant  to  the  ''  Act  relative  to  voluntary  assignments  of 
choses  in  action,"  passed  May  2,  1835,  complains  of  the  said  defendant, 
for  this,  to  wit :  {Proceed  to  state  the  cause  of  action  as  in  other  cases^ 
the  different  forms  for  which  may  be  gathered  from  those  already  given. 
After  the  cause  of  action  is  fully  stated^  then^  and  before  setting  forth 
the  breachj  insert  the  following  averment :)  And  the  said  P.  in  fact  says, 
that  after  the  making,  {of  the  said  several  promises  and  undertakings j) 
and  delivery  of  the  said  promissory  note,  {bond^  &c.)  by  the  said  D.  to 
the  said  E.  P.,  {the  person  to  wlurni  the  note,  fyc,  was  given,)  to  wit,  on, 
&c.  he,  the  said  E.  F.,  assigned  the  said  note  to  the  said  P.  for  a  valua- 
ble consideration,  and  afteifwards,  to  wit,  on,  &c.  died ;  and  that  there 
are  no  executors  or  administrators  appointed  upon  his  estate ;"  or,  ^^  and 
that  his  executors^^  (or  "  administrators ^  naming  them,  "  have  no  in- 
terest in  the  said  note  so  assigned  as  aforesaid  to  the  said  P.  ;"  or, 
"  have  refused  to  prosecute  for  the  same»^^  Conclude  by  stating  breach 
in  the  ordinary  form. 


If  an  action  of  assumpsit  be  brought  by  a  surviving  creditor,  see  Vol. 
I.  p.  608 ;  or  against  a  surviving  debtor,  see  Vol.  I.  p.  609 ;  by  or  against 
husband  and  wife,  see  Vol.  I.  pp.  608,  611,  for  a  debt  or  demand  due 
before  marriage  ;  by  assignees  of  an  insolvent  debtor,  see  Vol.  I.  p.  608 ; 
or  by  an  executor  or  administrator,  see  Vol.  I.  p.  608;  instead  of 
alleging  that  the  defendant  promised  or  was  indebted  to  the  plaintiff',  the 
declaration  should  be  varied  according  to  ihejact.  Thus,  in  an  action 
by  a  surviving  creditor,  it  must  be  stated  that  the  said  defendant  promisedy 
or  was  indebted  to  the  said  A,  and  B.,  whom  the  said  A,  hath  surtnved  ; 
by  husband  and  wife,  that  the  said  defendant  promised,  or  was  indebted 
to  the  said  A;  while  sole  and  unmarried  ;  by  assignees,  4*c.  that  the  said 
defendant  promised,  or  was  indebted  to  the  said  C,  before  the  said  as- 
signment to  the  said  A.  and  B.,  the  plaintiffs,  (which  assignment,  to- 
gether with  the  proceedings  which  led  thereto,  are  to  be  previously  set 
forth  ;)  by  an  executor  or  administrator,  that  the  said  defendant  promised^ 
or  was  indebted  to  the  said  E,  F,,  deceased,  in  his  life  time.  And  the 
breach  is,  that  the  defendant  refused  to  perform  his  promise,  (negativing 
the  performance  according  to  the  fact,  or  to  pay  to)  the  said  A.  and  jB., 
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in  the  lifetime  of  the  said  B. ;  or  to  perform  his  promise^  fyc,  or  to  pay 
to  the  said  A,^  since  the  death  of  the  said  B.^  whom  the  said  A,  hath  sur- 
vived ;  to  perform  his  promise^  ^c.  or  to  pay  to  the  said  ^.,  while  sole 
and  unmarried  J  or  to  perform  hisy  ^c,  or  to  pay  to  the  said  A.  and  B., 
since  their  intermarriage  ;  to  perform  his  promise^  §*c.  or  to  pay  to  the 
said  C,  before  the  said  assignment j  or  to  perform  his  promise^  ^c.  or  to 
pay  to  the  said  A.  and  B.  since  the  said  assignment ;  to  perform^  ^c.  or 
pay  to  the  said  E,  F.y  deceased^  and  to  perform j  ^c.  or  pay  to  the  said 
executor  or  administrator ^  since  his  death^  fyc. 

And  so  where  the  action  is  against  a  surviving  debtor ^  the  promise^  or 
debt  is  charged  as  having  been  made  by^  or  due  frbm^  the  said  C  and 
D.^  whom  the  said  C  hath  survived^  and  the  refusal  to  perform,- or  pay, 
is  charged  upon  the  said  C,  and  D.,  during  the  lifetime  of  the  said  jD., 
and  by  the  said  C,  since  his  death. 

Where  the  action  is  against  husband  and  wife^  the  promise  or  debt  is 
charged  upon  the  wife^  while  sole^  and  the  breach  is  alleged  of  Aer,  while 
sole^  and  of  her  and  her  husband^  since  the  intermarriage  between  them.- 
And  so  of  the  like  cases. 

In  these  cases,  the  forms  of  stating  the  contract,  or  indebtedness,  are 
the  same  as  we  have  given  above,  with  this  difference  only,  it  must  ap- 
pear to  have  arisen  or  existed  between  other  parties^  according  to  the 
factj  and  the  declaration  must  also  show  that  the  present  plaintiff  has 
the  right  to  sue,  in  his  present  character  ;  or  that  the  present  defendant 
is  liable  to  be  sued  in  the  character  in  which  he  is  brought  before  the 
court. 

If,  however,  there  have  been  an  actual  promise  to  the  party  suing,  it 
is  proper,  and  in  many  cases  indispensably  necessary,  to  state  such  prom- 
ise to  have  been  made  by  the  defendant  to  him  in  his  character  of  sur- 
vivor or  representative,  &c.  Thus,  suppose  I  hold  a  claim  on  simple 
contract,  as  executor  against  you,  which  is  of  more  than  six  years  stand- 
ing, and  is  therefore  barred  by  the  statute  of  limitations,  but  you  have 
made  an  acknowledgment  or  promise  to  me  as  executor,  within  six 
yearsy  which  (as  we  have  seen.  Vol.  I.  p.  57,)  will  do  away  the  bar 
arising  from  lapse  of  time;  I  must  state  your  promise  to  me, in  the  dec- 
laration,  in  order  to  prevent  the  effect  of  your  bar,  for  I  cannot  reply 
this  to  your  plea  of  the  statute,  and  thereby  sustain  my  action,  and,  if 
an  issue  be  joined  on  a  promise,  within  six  years,  made  to  the  testator, 
I  cannot  give  your  promise  to  me  in  evidence,  and  consequently,  if  I 
omit  to  state  your  promise  to  me  in  the  declaration,  your  bar  will  be 
good,  and  I  must  fail  on  account  of  the  omission.  And  so,  if  you  had, 
in  such  case,  taken  the  benefit  of  the  insolvent  act,  but  had  afterwards 
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promised  me,  as  executor,  to  pay  me  the  debt,  which  would  revive  your 
liability,  notwithstanding  your  discharge,  see  Vol.  I.  p.  57 ;  yet  I  must 
state  your  promise  to  me,  directly^  in  my  representative  character,  or 
the  omission  will  be  fatal,  as  in  the  former  case,  and  so,  of  an  assignee 
of  an  insolvent,  a  surviving  creditor,  &c.  &c.(n) 

Where  the  plaintiff  declares,  as  executor  or  administrator^  it  is  neces- 
sary in  point  of  form,  to  make  a  profert  of  the  letters  testamentary^  or 
letters  of  administration^  granted  by  the  surrogate.  This  is  usually 
done  at  the  close  of  the  declaration,  thus : 

Form  of  a  frofert  of  letters  testamentary. 

And  the  said  P.  brings  into  court  here,  the  letters  testamentary  of  the 
said  A.,  deceased,  whereby  it  appears  that  the  said  P.  is  executor  of  the 
last  will  and  testament  of  the  said  A.,  deceased. 

Of  letters  of  administration. 

And  the  said  P.  brings,  &c.  the  letters  of  administration,  granted  by 
John  W,  Thompson^  Esq.,  surrogate  of  the  county  of  Saratoga,  by 
which  it  appears  that  the  said  P.  is  administrator  as  aforesaid. 

The  making  profert,  or  exhibiting  these  letters,  is,  in  order  that  the 
defendant  may  see  and  be  satisfied  that  the  plaintiff  has  a  right  to  sue  in 
the  character  which  he  assumes.  Of  profert  and  oyer,  generally,  see 
ante,  p.  31,  note  (8.)     12  John.  401. 

A    REVIEW    OF   THE   POINTS    DECIDED   UPON   CERTIORARI,    IN    RELATION   TO 
A   DECLARATION    IN  A  JUSTICE'S    COURT    IN   THE  ACTION   OF   ASSUMPSIT. 

A  declaration  in  assumpsit  may  be  demurred  to,  for  not  stating  a 
day.(o) 

So,  for  not  stating  a  request.  And  accordingly,  where  a  declaration 
was  for  work  and  labor,  goods  sold,  money  paid,  &c.  and  services,  as  a 
physician,  without  averring  a  request  by  the  defendant,  (as  we  have  uni- 
formly done,  in  the  like  cases,  in  the  forms  which  we  have  given,)  the 
defendant  demurred  ;  and  because  the  justice  overruled  the  demurrer^ 
the  judgment  was  reversed,  {for  this  and  other  causes,){p) 

And  it  seems,  that  to  declare  for  work  and  labor,  without  alleging 


(n)  See  3  East,  409.    WUlei ,  29.    2    8,  and  n.  (a.)    3  Wen.  75.    12  id.  875. 
Slra.  890.    Ld.  Raym.  1101.  13  id.  288. 

(o)  14  John.  869.    See  2  Cowen,  487,        (  p)  14  John.  869. 
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that  it  was  done /or  the  defendant^  would  be  had  on  demurrer.  But  un- 
less the  objection  be  taken  by  demurrer,  a  judgment  for  the  plaintiff 
thereupon  will  be  sustained  on  certiorari,  for  the  supreme  court  will  in- 
tend that  the  want  of  such  averment  was  supplied  by  proof  on  the 
trial.  (9) 

The  declaration  on  a  special  agreement  was  utterly  uncertain,  being 
as  follows  :  ^^  for  damages,  on  account  of  the  defendant's  not  fulfilling  a 
contract  for  a  certain  lot  of  land  lying  in  German  Flats.^^  Though  this 
would  clearly  have  been  bad  on  demurrer,  yet  it  was  held  well,  after  a 
judgment  thereupon  for  the  plaintiff  in  the  court  below,  it  not  having 
been  there  objected  to ;  and  every  defect  was  intended  to  have  been 
supplied  by  proof.(r) 

The  plaintiff  may  state,  generally,  that  the  defendant  is  indebted  to 
him,  and  exhibit  his  account,  and  this  shall  be  deemed  a  part  of  his  dec- 
laration, and  will  aid  in  rendering  it  more  certain.  And  if  such  account 
exceed  $1,25,  and  appear  on  its  face  to  be  for  tavern  expenses,  the 
judgment  will  for  that  reason  be  reversed,  unless  the  plaintiff  also  show 
that  the  defendant  was  either  a  traveller  or  a  lodger  in  his  house.(5) 

Where  the  declaration  is  upon  a  book  account  generally,  and  the  plain- 
tiff at  the  same  time  exhibits  a  written  account  of  items,  such  a  declara- 
tion is  good ;  and  on  appeal,  evidence  should  be  received  that  the  ac- 
count thus  exhibited  was  returned  by  the  justice,  and  filed  with  his  re- 
turn, although  not  attached  thereto.(^) 

Where  the  declaration  was  "  for  work  and  labor,  in  burning  three 
hundred  bushels  of  lime,"  omitting  both  the  usual  averments,  that  it  was 
"  done  for  the  defendant"  and  '^  at  his  request,"  though  the  declaration 
would  have  been  bad,  if  objected  to  by  demurrer,(ti)  yet  this  not  being 
done,  on  certiorari  the  averments  were  intended  to  have  been  supplied 
by  proof  at  the  trial. (t?)  And  where  the  declaration  was  in  this  gene- 
ral form — "  Plaintiff  declares  against  the  defendant  for  one  barrel  of 
salt,  $5  ;  one  note  of  hand — ba).  of  accounts  for  different  kinds  of  liquors 
—claims  $50,"  omitting  the  usual  averments  of  /me,  place  and  request; 
to  which  declaration  the  defendant  demurred  generally^  the  declaration 
was  held  good  on  certiorari.  The  demurrer  should  have  been  spe- 
cial.(to) 

Even  where  a  count  for  fraud  and  a  count  upon  contract  were  joined 
in  the  same  declaration,  and  the  defendant  pleaded  and  went  to  trial,  in- 


q)  1  John.  276.  (u)  14  John.  369. 

r)  3  Gaines,  219.  (v)  2  id.  210. 

(b)  Id.  187.  (to)  2  Cowen,  437, 8,  and  note  (a.) 


S  Wen.  492. 


80  FORMS  OF  DECLARATIONS. 

stead  of  demurring,  it  was  held  that  this  cured  the  defect  in  the  declara- 
tion, (ar) 

The  plaintiff,  by  way  of  declaration,  stated  to  the  justice,  without  wri- 
ting, that  he  ^'  claimed  a  certain  book  account,  and  also  for  a  settlement  of 
four  several  notes,  which  the  defendant  had  received  from  him  to  col- 
lect, and  that  his  principal  object  in  the  action  was  a  settlement  of  the 
notes  which  the  defendant  had  detained  against  good  faith,  to  the  plain- 
tiff's damage,  $25."  Although  this  declaration  was  very  uncertain,  in 
not  stating  the  amount  of  the  notesy  nor  whether  the  defendant  had  col- 
lected or  converted  the  notes,  or  lost  or  otherwise  disposed  of  them^  yet, 
after  verdict  and  judgment  in  the  court  below,  as  the  defendant  had  not 
demurred,  but  pleaded  and  gone  to  trial,  all  these  averments  were  in- 
tended on  certiorari  to  have  been  supplied  by  proof  at  the  trial.(y) 

Where  the  plaintiff  declares,  in  different  counts,  for  the  sum  of  $525, 
so  as  in  the  whole  to  exceed  the  jurisdiction  of  the  justice,  he  ought,  it 
seems,  regularly  to  show  in  his  declaration  the  proper  credit,  to  reduce 
the  sum  within  that  jurisdiction  ;  but  if  no  objection  be  made  on  this  ac- 
count, at  the  time  of  declaring,  this  will  cure  the  defect.(z) 

But  such  a  declaration  will  be  good  even  upon  demdrrer,  if  the  claim 
of  damages  at  the  conclusion  be  within  the  jurisdiction  of  the  court. (a) 

A  written  promise  to  pay,  founded  on  a  past  consideration,  was  al- 
leged, without  stating  such  consideration,  to  have  been  on  request^ 
which  would  have  been  clearly  bad  on  demurrer,  Vol.  I.  pp.  57,  58, 420 ; 
yet,  where  the  declaration  was  not  demurred  to  for  this  reason,  but  the 
defendant  pleaded  to  issue,  and  went  on  to  trial,  the  defect  was  held  to 
be  cured  by  his  so  doing,  and  the  supreme  court,  .on  certiorari,  intended 
a  request  from  the  beneficial  nature  of  the  consideration  appearing  upon 
the  return. (6) 

If  the  plaintiff  allege  that  he  let  the  defendant  have  a  horse,  in  con- 
sideration whereof  the  defendant  let  him  have  another,  it  shows  with  suf- 
ficient certainty  an  exchange^  and  not  a  bailment. {c) 

Where  the  plaintiff  declared  on  a  special  contract,  it  was  held,  that 
he  could  not  recover  upon  evidence  applicable  to  the  general  counts 
only,  such  evidence  being  objected  to.(d) 

The  declaration,  if  objected  to  before  the  justice,  must  be  good  in  form 
as  well  as  substance  ;  and  if  upon  demurrer,  he  adjudge  it  good,  when 


(x)  3  John.  436.  (h)  10  John.  243. 

y)  9  John.  366.  (e)  3  Caines,  152. 

*x)  1  John.  Cas.  333.  (d)  7  Cowen.  231. 
'a)  Id.  26,  833.  S  Gainef,  174. 
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in  fact  it  was  defective  iD  form  or  substance,  his  judgment  will  be  re-- 
versed. (c) 

The  common  pleas  should  on  the  trial  of  an  appeal,  disregard  a  vari- 
ance between  the  pleadings  before  the  justice  and  the  evidence  offered, 
when  it  is  manifest  that  no  one  will  be  prejudiced.(y ) 

SECONDLY.       DECLARATIONS     IN    TRESPASS     ON     THE     CASE,    PROPERLY   SO 

CALLED. 

* 

Against  an  attorney  far  negligence  in  not  putting  a  note  in  suit. 

That  the  said  P.  on,  &c.  delivered  to  the  said  D.  a  promissory  note, 
dated  the  lOth  May,  1844,  for  $70,  made  by  one  L.  H.,  payable  to  the 
said  P.,  to  be  collected  by  the  said  D.  as  an  attorney,  who  then  received 
the  same  for  the  purpose  aforesaid.  That  during  one  year  after  the  said 
note  was  so  delivered  and  received  as  aforesaid,  the  said  L.  H.  was  re- 
siding within  the  state  of  New-York,  to  wit,  at  the  town  of  Saratoga 
Springs,  in  the  county  of  Saratoga,  and  during  all  that  time  was  amena- 
ble to  process,  and  might  have  been  sued  by  virtue  of  a  process  issued 
upon  the  said  note.  Yet  the  said  D.,  well  knowing  the  premises,  care- 
lessly and  negligently  omitted  to  issue  any  kind  of  process  upon  the 
said  note,  or  otherwise  to  cause  the  same  note  to  be  put  in  suit  during 
the  said  year,  or  at  any  time  since,  and  the  said  L.  H.  has  failed  in  his 
circumstances,  and  become  insolvent.  And  the  said  P.  avers,  that 
through  the  said  mere  carelessness  and  negligence  of  the  said  D.,  the 
said  note  has  become  and  is  wholly  lost  to  the  said  P. 

For  fraud  in  the  exchange  of  horses. 

That  on,  &c.  the  said  P.  bargained  with  the  said  D.  to  exchange  with 
him  a  horse  of  the  said  P.  for  a  horse  of  the  said  D.,  and  to  pay  the 
said  D.  $20,  as  and  for  the  difference  in  price  of  the  said  horses,  on  the 
said  exchange,  being,  in  the  whole,  a  good  and  sound  price  for  the  said 
D.'s  said  horse,  and  the  said  D.  then  well  knowing  his  said  horse  to  be 
unsound  and  unfit  for  use,  falsely  and  fraudulently  affirmed  to  the  said  P. 
that  the  said  D.'s  said  horse  was  sound  for  any  thing  he  knew  to  the  con-* 
trary  ;  and  thereby  falsely  and  fraudulently  exchanged  his  siad  horse  for 
the  said  D.'s  said  horse,  and  $20,  as  aforesaid  ;  and  the  horse  of  the 
said  D.  at  the  time  of  the  said  exchange  thereof,  was  unsound  and  unfit 
for  use,  to  the  knowledge  of  the  said  D.,  and  hath  so  ever  since  re- 
mained. 


(e)  13  Wen.  283.  (/)  15  Wen.  669. 

Vol.  U.  11 
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For  a  fraudulent  concealment  on  a  sale. 

That  on,  &c.  the  said  P.  bought  of  the  said  D.  his  certain  horse  for 
the.  sum  of  $70,  then  paid  therefor,  and  the  said  D.  'well  knowing  the 
said  horse  to  have  the  heaves,  which  fact  was  then  unknown  to  the  said 
P.,  he,  the  said  D.,  then  intentionally,  falsely  and  fraudently  concealed 
the  said  fact  from  the  knowledge  of  the  said  P.,  and  thereby  sold  the 
said  horse  to  him  for  the  price  aforesaid.  And  the  said  horse  of  the 
said  D.,  in  fact,  at  the  time  of  the  said  sale  thereof,  had  the  heaves,  to 
the  knowledge  of  the  said  D.,  and  was  thereby  rendered,  and  so  hath 
since  continued,  utterly  unfit  for  use. 

In  this  last  declaration,  I  have,  for  the  reasons  stated  Vol.  I.  p.  373  in 
note^  omitted  the  allegation  that  the  plaintiff  agreed  to  risk  the  soundness 
of  the  horse.  The  case  of  Mellish  v.  Motteaux,  there  cited,  has  never,  that 
I  am  aware  of,  been  followed  by  any  English  or  American  case.  The 
true  rule  would  seem  to  be,  as  stated  Vol.  I.  pp.  350, 351,  that  ^^  If  a  man 
sell  me  goods  or  chattels  of  any  kind,  as  animals,  carriages  or  provisions, 
and  there  be  any  unsoundness,  breachiness,  trickishness,  &c.  in  the  ani- 
mals, or  unsoundness  or  other  defect  in  the  carriages  or  provisions,  un- 
known to  and  unperceivable  by  me,  but  which  is  known  to  the  vendor  ; 
if  he  represent  the  article  free  from  defect  or  evenforbear  to  mention  such 
defect^  but  intentionally  conceal  it  from  me,  he  is  guilty  of  fraud,  and 
liable  to  me  in  an  action  on  the  case."  And  even  where  the  sale  is  with 
all  faults^  if  the  seller  use  any  artifice  to  disguise  them  and  to  prevent 
their  being  discovered  by  the  purchaser^  he  would  be  liable  in  this  action. 
Vol.  I.  p.  373,  note.  This  is  undoubtedly  the  extent  to  which  our  courts 
would  go  in  a  case  like  that  last  supposed — a  sale  unth  all  faults.  It  is 
not  to  be  supposed  that,  in  such  a  case,  they  would  hold  a  seller  respon- 
sible for  damages  arising  from  unsoundness,  of  which  he  has  not  apprised 
the  purchaser  at  the  time  of  the  sale.  The  rule  above  quoted,  there- 
fore, applies  only  to  general  sales,  and  not  to  those  of  the  latter  descrip- 
tion, where  the  buyer  is  expressly  told  that  he  must  take  the  goods  at 
his  ovm  risk. 

On  a  sale  trith  all  faults,  where  fraudulent  means  are  used  by  the  seller 
to  prevent  the  purchaser  from  discovering  the  unsoundness  of  a  horse. 

That  on,  &c.  the  said  D.  was  possessed  of  a  certain  horse,  and  which 
said  horse  before  and  at  the  time  of  the  sale  thereof  to  the  said  P.,  as 
hereinafter  mentioned,  had  contracted  a  certain  malady  and  unsoundness. 
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renderiDg  the  said  horse  of  no  use  or  value,  to  wit,  the  glanders,  and 
which  the  said  D.  then  well  knew  ;  yet  the  said  D.  intending  to  defraud 
the  said  P.  in  this  behalf,  by  then  falsely,  fraudulently  and  deceitfully 
using  certain  false  and  fraudulent  acts,  contrivances  and  applications,  to 
make  the  said  horse  appear  to  be  a  sound  horse,  and  not  glandered,  and 
by  suppressing  the  appearance  of  the  said  glanders,  then  sold  the  said 
horse,  so  being  unsound  and  glandered  as  aforesaid,  to  the  said  P.,  the 
said  P.  to  risk  the  soundness  of  the  said  horse;  and  the  said  P.,  not 
knowing  that  the  said  horse  was  so  unsound  and  glandered,  was  thereby 
induced  to  buy  and  then  bought  the  said  horse  of  the  said  D.,  and  then 
paid  to  him  a  large  sum,  to  wit,  one  hundred  dollars,  as  and  for  the  price 
and  value  of  the  said  horse,  and  was  also  thereby  induced  to  agree  with 
the  said  D.  to  risk  the  soundness  of  the  said  horse  as  aforesaid; 
whereas,  in  truth  and  in  fact,  the  said  horse,  at  the  time  of  the  said 
sale  as  aforesaid,  was  unsound  and  glandered,  and  of  no  use  or  value 
whatever. 

This  declaration  may  easily  be  shaped  to  meet  the  case  of  any  other 
fraudulent  concealment,  whether  the  sale  be  general,  or  ^^with  all 
faults:^ 

In  these  declarations  for  a  fraud,  it  is  safest  to  omit  the  consideration 
of  the  contract,  see  ante,  p.  26,  for  if  stated,  the  plaintiff  would  doubtless 
be  held  to  strict  proof  thereof.  It  may  safely  be  omitted,  as  was  de- 
cided in  Barney  v.  Dewey,  (13  John.  224.)  In  that  case,  a  declaration 
to  the  following  effect,  was  determined  to  be  good  on  special  demurrer  : 

Another  form  of  declaration  for  a  fraud  in  a  sale  of  goods. 

That  the  said  D.,  on,  &c.  intending  to  deceive  and  defraud  the  said 
P.,  did  encourage  him  to  buy  a  certain  bay  horse,  then  in  the  said  D.'s 
possession,  of  the  value  of  one  hundred  and  fifty  dollars,  and  falsely  and 
fraudulently  affirmed,  that  the  said  horse  belonged  to  him  the  said  D., 
and  thereby  caused  the  said  P.  to  buy  the  said  horse,  which  the  said  D. 
delivered  as  his  horse,  and  the  said  P.,  confiding  in  the  said  D.'s  affirma- 
tion, purchased  said  horse  of  him,  and  satisfied  him  therefor,  whereas,  in 
truth,  at  the  time  of  said  affirmation  and  delivery,  the  said  D.  was  not  the 
owner  of  said  horse,  and  had  no  right  to  sell  him,  but  the  horse  belong- 
ed to  one  T.  D.,  and  the  said  D.  well  knew  the  same,  to  the  said  P.'s 
damage,  &c. 

As  to  implied  warranty  of  title,  see  Vol.  I.  p.  369.    See  also,  ante, 
52. 
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This  declaration  may  be  easily  varied  to  meet  the  case  of  any  other 
fraudulent  aflSrmation. 

I  hare  given  forms  of  declarations  in  cases  of  deceit  in  selling  and 
exchanging  horses^  as  familiar  instances.  The  same  form  will  answer 
for  any  other  case  of  deceit  in  sales. 

For  this  action  upon  deceit  in  sales,  generally ,  see  Vol.  I.  p.  351  to 
374. 

Declaration  for  falsely  representing  a  third  person  as  fit  to  be  trusted. 

That  on,  &c.  one  Richard  Roe^  applied  to  the  said  P.,  and  then  re- 
quested the  said  P.  to  sell  certain  goods  on  credit  to  the  said  Richard 
Roe^  and  the  said  P.  being  then  unacquainted  with  the  circumstances  of 
the  said  Richard  Roe^  the  said  D.  well  knowing  the  premises,  and  that 
the  said  Richard  Roe  was  then  in  bad  and  insolvent  circumstances,  and 
unfit  to  be  trusted  with  goods  on  credit,  then  falsely  and  fraudulently  in- 
formed the  said  P.  that  he  the  said  D.  knew  the  said  Richard  Roe^  and 
that  he  believed  him  to  be  good,  (thereby  meaning  that  he  believed  him 
to  be  in  good  circumstances,  and  fit  to  be  trusted  with  goods  on  credit,) 
in  consequence  of  which  information  the  said  P.,  not  knowing  the  con- 
trary, did,  afterwards,  to  wit,  on,  <fcc.  give  credit  to  the  said  Richard 
RoCy  and  did  sell  to  him  one  cow  of  the  value  of  twenty-five  dollars,  on 
credit,  whereas,  in  truth,  at  the  time  of  the  said  information  so  given  as 
aforesaid,  the  said  Richard  Roe  was  in  bad  and  insolvent  circumstances, 
and  not  fit  to  be  trusted  with  goods  on  credit,  and  in  truth  the  said  D. 
did  not  believe  him  to  be  good,  but  knew  him  then  to  be  in  bad  and  in- 
solvent circumstances,  and  not  fit  to  be  trusted  with  goods  on  credit, 
and  the  said  sum  of  money  is  now  wholly  unpaid  to  said  P.,  and  the 
said  P.  is  likely  wholly  to  lose  the  same. 

On  the  subject  of  this  action  for  a  fraudulent  representation,  as  to  the 
credit  of  another,  see  Vol.  1.  p.  374  to  376.  See  also  8  Bingh.  33. 
3  T.  R.  61.  1  East,  318.  2  id.  92.  As  to  the  action  on  the  case  for 
fraud  in  inducing  the  plaintiff  to  employ  an  agent  not  trustworthy,  see 
6  Bingh.  396  ;  7  id.  105  ;  4  Moore  &  Payne,  741,  S.  C.  An  action  on 
the  case  lies,  at  common  law,  for  ^  false  representation  as  to  the  charac- 
ter, credit,  or  circumstances  of  another  person,  in  order  that  he  may  ob- 
tain credit,  &c.  provided  the  party  making  the  representation  knew  it 
was  untrue,  and  the  party  to  whom  it  was  made,  relied  upon  the  repre- 
sentation and  sustained  an  injury^  by  trusting  the  person  recommended. (g) 


(rt  3  T.  R.  61. 
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In  such  case,  it  is  not  necessary  to  prove  that  the  defendant  was  actuated 
by  direct  malice  against  the  plaintiff,  or  anticipated  any  pecuniary  a  1- 
vantage  to  himself.(A)  The  person  respecting  whom  the  representation 
is  made,  is  a  competent  witness  for  the  plaintiff.(t) 

By  the  Proprietor  of  a  barouche  against  the  Driver ^  his  servant y  for  in-^ 

juring  one  of  the  horses  by  careless  driving. 

That  the  said  P.,  on,  <fcc.  retained  and  employed  the  said  D.,  at  his 
request,  for  reward  to  him,  to  drive  and  manage  a  certain  carriage,  to 
wit,  a  barouche,  and  two  horses  of  the  said  P.,  for  him  the  said  P.,  and 
as  his  servant,  and  the  said  D.,  by  virtue  of  such  retainer,  then  drove  and 
managed,  and  had  the  charge  of  the  said  carriage  and  horses,  and  there- 
upon it  then  became  and  was  the  said  D.'s  duty  to  drive  and  manage  the 
said  carriage  and  horses  in  a  careful  and  proper  manner,  and  to  take  due 
and  reasonable  care  thereof,  whilst  he  so  had  the  charge  of  the  same ; 
yet  the  said  D.  then  drove  and  managed  the  said  carriage  and  horses  in 
a  careless  and  improper  manner,  and  did  not  take  due  or  reasonable  care 
thereof,  and  by  reason  of  the  carelessness,  improper  conduct,  and  breach 
of  duty  of  the  said  D.,  iii  the  premises^  one  of  the  said  horses,  being  of 
the  value  of  one  hundred  dollars,  then  became  and  was  greatly  cut, 
bruised,  wounded  and  injured,  and  one  of  its  legs  became  and  was  frac- 
tured and  broken,  and  the  said  horse  was  rendered  and  is  of  no  use  or 
value  to  the  said  P.,  and  thereby  he  hath  lost  divers  gains  and  profits 
which  would  otherwise  have  accrued  to  him  from  the  use  of  the  said  last 
mentioned  horse,  and  thereby,  also,  the  said  P.  then  incurred  divers  ex^ 
penses,  to  wit,  twenty  dollars,  in  having  the.  said  horse  examined  and 
taken  care  of,  and  in  hiring  another  horse  in  lieu  thereof,  for  a  long  time, 
to  wit,  from  thence  hitherto. 

This  declaration  may  be  varied  to  suit  the  case  of  any  other  injury  to 
the  horse  or  carriage.  As  to  the  liability  of  servants,  see  Vol.  I.  pp. 
374, 406.     See  also  Chit.  Prec.  of  PI.  573,  574. 

Against  a  Constable^for  an  escape  on  a  warrant. 

That  on,  ice.  one  Richard  Roe  was  indebted  to  the  said  P.,  in  the  sum 
of  twenty-five  dollars,  on  a  certain  cause  of  action  before  then  accrued 
to  him,  and,  being  so  indebted,  the  said  P^  for  the  recovery  thereof,  after- 
wards, to  wit,  on,  &c.  sued  and  prosecuted  out  of  the  court  of  the  people 


(h)  See  6  Bing.  396.    7  id.  105.  (t)  1  Cowp.  277.    3  StariE.  Rep.  47. 

By.  &  Mood.  48. 
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of  the  state  of  New-York,  before  Ransom  Cook^  Esq.  then  one  of  the 
justices  of  the  peace  of  the  said  county,  a  warrant  directed  to  any  con- 
stable of  the  said  county,  commanding  him  to  take  the  said  Richard  Roe^ 
and  bring  him  before  the  said  Ransom  Cook^  to  answer  the  said  P.,  in  a 
plea  of  trespass  on  the  case,  to  his  damage  of  fifty  dollars,  which  said 
warrant,  afterwards,  to  wit,  on,  &c.  was  delivered  to  the  said  D.,  then 
one  of  the  constables  of  the  said  county,  to  be  executed  in  due  form  of 
law.  By  virtue  whereof,  afterwards,  to  wit,  on,  &c.  the  said  D.  then 
being  constable  as  aforesaid,  took  and  arrested  the  said  Richard  Roe^  by 
his  body,  and  afterwards,  on,  &c.  against  the  will  of  the  said  P.,  volun- 
tarily suffered  the  said  Richard  Roe  to  escape,  and  go  at  large,  out  of  his 
custody,  the  said  D.  then  being  constable  as  aforesaid,  the  aforesaid  debt 
then  and  still  being  wholly  unpaid,  and  the  said  P.  is,  by  reason  of  said 
escape,  likely  wholly  to  lose  the  same,  and  has  already  lost  the  means 
of  recovering  his  said  costs  and  charges,  in  and  about  his  said  suit. 

Under  the  allegation  of  a  voluntary  escape,  a  negligent  one  may  be 
proved.  (A:) 

On  the  subject  of  this  action  for  an  escape  generally,  see  Vol.  I.  pp. 
378  to  381. 

Where  a  person  is  already  arrested,  and  in  the  custody  of  the  law 
thereupon,  a  constable  who  has  suffered  him  to  escape  from  a  previous 
arrest,  is  deprived  of  the  power  of  reclaiming  him.(/) 

Leaving  the  defendant  behind  after  an  arrest,  and  taking  his  promise 
to  come  on,  or  to  appear  before  the  justice  at  another  time,  is  a  volun- 
tary escape,  and  the  constable  cannot  retake  him.(m)* 

Where  a  defendant  had  given  security,  on  the  adjournment  of  a  cause, 
to  appear  and  answer^  and,  in  default  thereof,  to  pay  the  debt,  or  dam- 
ages and  costs  to  be  adjudged  to  the  plaintiff;  it  was  held,  that  he  might 
be  removed  from  the  limits  of  a  jail,  to  which  he  had  been  subsequently 
committed  in  another  cause,  and  brought  before  the  justice  on  a  habeas 
corpus^  to  save  the  surety  from  liability  ;  and  that  such  leaving  of  the 
limits  would  not  subject  the  sheriff  to  an  action  for  an  escape.(n) 

The  assent  of  an  officer  to  the  escape  of  a  defendant,  does  not  affect 
the  rights  of  the  plaintiff,  and  even  the  officer,  if  the  process  be  mesne, 
may  retake  the  defendant. (o) 

The  statute,  (2  R.  S.  224,  §  21,)  limiting  suits  against  sheriffs  for  es- 
capes of  persons  imprisoned  on  civil  process  to  one  year,  applies  as  well 


(A:)  2  T.  R.  126.     Burr.   2814.     1        (m)  Id.  and  see  Vol.  I.  pp.  879,  880. 

und.  89,  n.  I  (n)  7  Wen.  182. 

(0  6  John.  62.  (o)  10  Wen.  514.    See  Vol.  L  p.  880. 
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to  escapes  after  arrest  and  before  comiDitment,  as  to  escapes  after  com- 
mitment, (p) 

For  not  arresting  the  defendant. 

The  same  as  in  the  last,  dov^n  to  the  delivery  of  the  warrant,  and  then 
as  follows  : 

And  at  the  time  of  the  delivery  of  the  said  precept  to  the  said  D.,  and 
for  more  than  thirty  days  afterwards,  the  said  Richard  Roe  was  within 
the  said  county,  and  the  said  D.  might  have  taken  and  arrested  him  upon 
the  said  precept,  if  he  would  so  have  done,  whereof  he,  so  being  consta- 
ble as  aforesaid,  during  all  that  time,  had  notice ;  yet  the  said  D.  did 
not,  nor  would,  neither  hath  he  at  at  any  time  before  bringing  this  suit, 
taken  and  arrested  the  said  Richard  Roe  upon  the  said  precept,  as  he 
was  thereby  commanded ;  the  said  P.'s  said  debt  then  and  still  being 
wholly  unpaid. 

Of  the  action  for  not  serving  writs,  precepts,  &c.  see  Vol.  I.  pp.  366, 7. 

This  action  also  lies  against  a  constable  for  not  levying  an  execution 
of  the  goods  and  chattels  of  a  defendant  when  directed  so  to  do,  but,  in- 
stead thereof,  committing  the  defendant  to  prison. (9) 

Declaration  for  the  defendant's  dog  biting  the  'plaintiff's  sheep. 

That  the  said  D.,  on,  &c.  was  the  owner  or  possessor  of  a  certain  dog, 
which  dog  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  killed  ten 
sheep  and  five  lambs  of  the  said  P.,  of  the  value  of  twenty  dollars,  and 
grievously  bit  and  wounded  ten  other  sheep  and  five  other  lambs  of  the 
said  P.  of  the  value  of  twenty  dollars  ;  which  said  sheep  and  lambs,  so 
bit  and  wounded  as  aforesaid,  were  thereby  rendered  useless,  and  of  no 
value  to  the  said  P. 

It  is  not  necessary,  in  the  above  declaration,  to  aver  notice  to,  or 
knowledge  by  the  owner  or  possessor,  that  his  dog  was  mischievous  or 
disposed  to  kill  sheep.(r)  In  all  other  cases  of  injuries  by  dogs,  bulls 
and  other  domestic  animals,  except  in  the  single  instance  of  injuries  to 
sheep,  notice  or  knowledge  must  be  averred  and  proved. (^) 


[ 


p)  7  Wen.  459.  (r)  See  1  R.  S.  701,  §  9.    See  also 

q)  Id.  236.  Vol.  I.  p.  387. 

(«)  Vol.  I.  pp.  385,  386. 
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For  keeping  a  ferocious  dog^  or  suffering  it  to  go  at  large^  which  attacked 

and  injured  the  plaintiff. 

That  the  said  D.  on,  &c.  wrongfully  and  injuriously  kept  a  certain 
dog,  he,  the  said  D.  then  well  knowing  that  the  said  dog  then  was  used 
and  accustomed  to  attack  and  bite  mankind,  [or^^  knowing  that  the  said 
dog  then  was  of  a  fierce,  ferocious  and  mischievous  nature,  and  that  it 
was  dangerous  and  improper  to  allow  the  said  dog  to  go  at  large  and 
unconfined,*  and  not  properly  secured,"]  and  which  said  dog,  whilst  the 
said  D.  kept  the  same,  to  wit,  on  the  day  and  year  aforesaid,  did  attack^ 
bite  J  wound  and  injure  the  said  P.,  (or,  if  the  allegation  between  the 
brackets  be  inserted^  instead  of  the  averment  that  the  dog  was  used  to 
attack  mankind^  say  from  the  asterisk^  ^'yet  the  said  D.,  whilst  he  kept 
the  said  dogs  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  wrong-' 
fully,  carelessly  and  improperly  suffered  the  said  dog  to  go  at  large  and 
unconfined,  without  being  properly  secured,  and  without  taking  due  and 
proper  care  or  precautions  to  secure  the  same  in  that  behalf,  and  which 
said  dog  did  then  attack,  bite,  wound  and  injure  the  said  P.,'')  and  there- 
by the  said  P.  became  and  was  sick,  sore,  lame  and  disordered,  and  so 
remained  and  continued  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  and  thereby  the  said  P.  became  and  was,  during  all  that  time, 
unable  to  do  or  perform  his  necessary  affairs  and  business,  and  also  by 
means  of  the  premises,  the  said  P.  then  incurred  divers  expenses,  costs 
and  charges,  to  the  amount  of  twenty  dollars,  in  and  about  the  endeav- 
oring to  get  cured  of  the  said  wounds,  injuries,  sickness,  lameness  and 
disorder,  so  occasioned  as  aforesaid^  and  incidental  thereto,  and  the  said  P^ 
hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly  damnified. 

For  injuries  occasioned  by  the  defendants  ox  running  at  the  plaintiff. 

That  the  said  D.  on^  &c.  was  possessed  of  a  certain  ox,  and  then  by 
his  servants  in  that  behalf,  had  the  care  and  management  of  the  said  ox } 
and  the  said  ox  on  the  day  and  year  aforesaid  was  wild  and  vicious,  and 
it  was  then  unsafe  and  improper  to  drive,  or  permit  or  suffer  the  said  ox 
to  go  through  any  public  highway,  without  causing  or  procuring  the 
said  ox  to  be  tied  down  and  confined,  or  otherwise  secured,  so  as  to  pre- 
vent the  said  ox  from  doing  mischief  or  damage  to  any  person  or  per- 
sons passing  along  or  being  in  such  highway ;  of  all  which  the  said  D. 
before  and  on  the  day  and  year  aforesaid,  had  notice ;  yet  the  said  D. 
then  wrongfully,  injuriously,  carelessly,  negligently  and  improperly,  by 
his  said  servants,  drove,  and  caused  and  procured  to  be  driven,  the  said 
ox,  so  being  wild  and  vicious  as  aforesaid,  in  a  certain  highway,  wholly 
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untied,  unbound  and  unconfined,  and  not  properly  secured,  and  without 
taking  due  and  proper  care  in  that  behalf;  by  means  whereof  the  said 
ox  then,  with  great  force  and  violence,  ran  at  and  against  the  said  P., 
who  was  then  passing  in  and  along  the  said  highway,  and  then  threw 
down  and  greatly  bruised,  hurt  and  wounded  the  said  P.,  insomuch  that 
by  means  thereof,  he  the  said  P.  then  became  and  was  sick,  {conclud$ 
as  in  next  preceding  form.) 

For  this  action  at  large,  see  Vol.  I.  p.  384  to  389. 

Declaration  for  a  nuisance  in  erecting  a  hog-sty  near  the  flaintiff^^s 

house. 

That  the  said  P.  and  D.  were,  on,  &c.  and  from  thence  hitherto  have 
been,  and  now  are,  respectively  and  severally  possessed  of  two  certain 
adjoining  lots  of  land,  in  the  village  of,  &c.  and  the  said  P.,  with  his 
family,  during  all  the  time  aforesaid,  in  a  certain  dwelling  house,  near 
to  the  said  lot  of  the  said  D.,  actually  dwelt  with  his  family  ;  and  on, 
&c.  the  said  D.,  on  his  lot  aforesaid,  erected  a  certain  hog-sty,  and  con- 
tinued the  same,  during  all  the  time  aforesaid,  with  certain  hogs  there- 
in, so  near  the  said  dwelling  house  of  the  said  P.,  that  thereby  certain 
noxious,  offensive  and  unwholesome  smells,  vapors  and  stenches,  during 
all  the  time  aforesai(l,  ascended  and  came  upon  the  said  lot,  and  into 
the  said  dwelling  house  of  the  said  P.,  and  greatly  annoyed  and  incom- 
moded the  said  P.  and  his  family,  in  their  habitation  of  the*  same  dwel- 
ling house,  whereby  the  comfort  of  the  said  P.,  and  his  family,  was 
greatly  diminished,  and  their  health  much  injured. 

Of  this  action  for  a  nuisance,  see  Vol.  I.  pp.  389,  392. 

For  harboring  and  concealing  the  plaintiff  ^s  wife. 

That  on,  &c.  the  said  P.'s  wife,  Mary,  without  his  consent,  went  away 
from  him,  and  went  to  the  said  D.,  who,  well  knowing  the  premises,  re- 
ceived her  and  kept  and  concealed  her  from  the  said  P.,  from  the  day 
aforesaid,  until  the  commencement  of  this  suit,  and  wholly  refused  to 
deliver  her  to  the  said  P.,  or  to  discover  her  place  of  residence;  but 
unlawfully  entertained  and  harbored  her,  during  all  that  time,  whereby 
the  said  P.  was,  during  all  that  time,  and  still  is,  deprived  of  her  socie- 
ty, assistance  and  service,  in  and  about  his  domestic  affairs. 

The  same  form,  with  a  slight  variation,  will  do  for  harboring  and  de- 
taining the  plaintiff's  child  or  servant,  whereby  he  loses  their  assistance 
and  service,  on  which  subjects,  see  Vol.  I.  p.  393  to  406. 

Vol.  II.  12 
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For  criminal  conversation. 

That  the  said  D.,  contriying  and  wrongAilIy,  wickedly  and  unjustly 
intending  to  injure  the  said  P.,  and  to  deprire  him  of  the  comfort,  fel^ 
lowship,  society,  aid  and  assistance  of  Mice  {the  mffPs  christian  namcj) 
the  wife  of  the  said  P.,  and  to  alienate  and  destroy  her  affection  for  the 
said  P.,  heretofore,  to  wit,  on,  &c.  and  on  divers  other  days  and  times 
after  that  day  and  before  the  commencement  of  this  suit,  wrongfully, 
"Wickedly  and  unjustly  debauched  and  carnally  knew  th^  said  Mice, 
then  and  still  being  the  wife  of  the  said  P.,  and  thereby  the  affection  of 
the  said  Mice  for  the  said  P.,  was  then  alienated  and  destroyed  J  and 
also  by  means  of  the  pretnises,  the  said  P.  hath  thence  hitherto  wholly 
lost  and  been  deprived  of  the  comfort,  fellowship  and  society  of  his  said 
wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs,  which  the 
said  P.  during  all  that  time  ought  to  have  had,  and  otherwise  might  and 
would  have  had. 

For  this  action  generally,  see  Vol.  I.  p.  393  to  397. 

Declaration  for  debauching  the  plaintiff^  s  duiighter  and  seftanti 

That  on,  &c.  and  on  divers  other  days  and  times,  between  that  day^ 
and  the  day  of  the  commencement  of  this  suit,  the  said  D.  debauched 
and  carnally  knew  Sarah,  the  said  P.'s  daughter^  then,  and  during  all 
the  time  aforesaid  j  the  daughter  and  servant  of  the  said  P.,  whereby  she 
became  pregnant  and  sick  with  child,  and  so  remained  and  continued 
for  a  long  space  of  time,  to  wit,  for  nine  months,  then  next  following^ 
when  she  ^as  delivered  of  the  child  whereof  she  was  so  pregnant,  to 
wit,  on,  &c.  by  means  of  which  premises,  she  the  said  Sarah,  from  the 
day  and  year  first  abote  mentioned,  hitherto,  became,  and  was  unable  to 
perform  the  necessary  affairs  and  business  of  the  said  P.,  her  father  and 
master  as  aforesaid,  and  thereby  he  was,  during  all  that  time,  deprived 
of  her  service,  as  aforesaid,  and  was  afterwards  put  to  great  expense  ill 
and  about  nilrsing  and  taking  care  of  the  said  Sarah,  and  in  and  about 
the  delivery  of  the  said  child. 

This  Action  may  be  case  or  trespass.  Case  is^  however,  the  usual 
ttmedy.{t) 


(ty  8m  6  Mtnf.  R.  d87.    1  Haltt    2  W«tt.  459.    5  Greenl.  R.  446. 
882.    8  Serg.  &  fiawl^,  86.    8  id.  215. 
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For  the  ]aw  on  this  subject  generally,  see  Vol.  I.  p.  397  to  40$. 
See  also  Bac.  Abr.  Master  and  Servant,  O.  2  Starkie^s  Ey.  721^  tit. 
Sedaction. 

By  a  Master  for  enticing  away  a  Servant  or  Apprentice, 

That  on,  &c.  one  John  Doe  ivas,  and  from  thence  hitherto  has  been, 
and  still  is,  the  servant  (or '^  apprentice'')  of  the  said  P.,  in  his  trade 
and  business  of  shoepaker,  which  the  said  P.  then  exercised  and  car- 
ried on,  and  still  does  exercise  and  carry  on,  at  Saratoga  Springs,  in 
the  county  of  Saratoga ;  yet  the  said  D.  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  unjustly  intending  to  injure,  preju- 
dice and  aggrieve  the  said  P.,  in  his  aforesaid  trade  and  business,  and 
to  deprive  him  of  the  service  of  the  said  John  Doe^  as  such  servant  (or 
'^apprentice")  of  the  said  P.,  as  aforesaid,  and  of  the  profits,  benefits 
and  advantages  which  might  and  would  otherwise  have  arisen  and  ac- 
crued to  him  from  such  service,  whilst  the  said  John  Doe  was  such  ser- 
vant (or  "  apprentice*')  of  the  said  P.,  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  unlawfully,  wrongfully  and  unjustly  enticed,  per- 
suaded and  procured  the  said  John  Doe^  so  then  being  the  servant  (or 
'^  apprentice")  of  the  said  P.,  as  aforesaid,  to  depart  from  and  out  of  the 
service  of  the  said  P.,  by  means  of  which  said  enticement,  persuasion 
and  procurement,  and  on  no  other  account  whatsoever,  the  said  John 
Doe  then  unlawfully,  wrongfully  and  unjustly,  and  without  the  license 
or  consent,  and  against  the  will  of  the  said  P.,  departed  from  and  out 
of  the  service  of  the  said  P.,  and  hath  remained  and  continued  absent 
from  such  service  for  a  long  space  of  time,  to  wit,  from  thence  hitherto  ; 
whereby  the  said  P.  hath,  for  and  during  all  that  time,  lost  and  been  de- 
prived of  the  service  of  the  said  John  Doe^  in  his,  the  said  P.'s,  afore- 
said trade  and  business,  and  of  all  the  profits,  benefits  and  advantages 
which  might  and  would  otherwise  have  arisen  and  accrued  to  him  from 
such  service,  and  hath  been  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  in  his  aforesaid  trade  and  business. 

It  would  be  well  to  add  to  this  declaration  a  count  for  harboring  the 
servant  or  apprentice. 

For  this  action  generally,  see  Vol,  I.  p.  404. 

And  in  regard  to  this  action  on  the  case,  see  the  following  authorities, 
in  addition  to  our  remarks  and  the  cases  cited  in  a  preceding  part  of  this 
work :  For  maliciously  refusing  a  plaintiff  his  vote  at  an  election,  11 
John.  114 ;  1  N.  H.  R.  88.  J^ot  against  one  for  defrauding  another 
by  his  perjury  as  a  witness,  3  John.  167.     For  deceit  'm  selling  land,  13 
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John.  325,  395  ;  2  Day's  R.  381 ;  1  id.  22;  1  Anth.  N.  P.  11 ;  11 
Taylor's  R.  1.  For  damage  in  laying  the  foundation  of  a  housCy  3  Wen. 
154  ;  17  John.  92.  For  nuisances^  4  Ohio  R.  376  ;  3  Caines,  307  ;  17 
Mass.  R.  296  ;  16  id.  313  ;  13  John.  507  ;  2  Root's  R.  208  ;  1  id.  129. 
For  continuing  a  nuisance,  10  Mass.  R.  72.  For  diverting  a  v>ater 
course^  1  McCord's  R.  543.  By  a  landlord  against  one  for  wrongfully 
and  maliciously  disturbing  his  tenants,  so  that  they  leave  the  premises 
and  he  loses  his  rents,  1  Hall's  Super.  Ct.  R.  210.  Against  n  ferryman 
for  injuring  a  horse  by  his  negligence,  1  Nott  &  McCord,  17.  For  de- 
fendant's horse  injuring  plaintiff's  cattle,  3  Halst.  R.  267.  Where,  by 
defendant's  bad  fences,  plaintiff's  cattle  escaped,  6  Mass.  R.  90.  For 
removing  property  to  defraud  a  plaintiff  of  his  seizure  on  execution,  11 
John.  136,  149.  For  exciting  a  dog  to  bite,  6  Dowl.  &  Ryl.  275. 
Against  a  physician  for  unskilful  treatment^  2  Root's  R.  90.  For  crim. 
con.y  1  McCord's  R.  209.  For  selling  a  chattel  by  an  agent  for  less 
than  he  was  instructed  to  sell,  16  John.  74.  For  asserting  a  lie  to  plain- 
tiff's injury,  2  Wen.  385  ;  1  Root's  R.  164.  Against  a  printer  for  neg- 
lecting to  publish  a  notice,  9  Mass.  R.  484.  For  the  above  enumeration 
of  cases  where  this  action  will  lie,  see  Yates'  PI.  357,  8. 

We  are  obliged  to  omit  many  forms  of  declarations,  not  only  in  this, 
but  in  the  other  forms  of  action  treated  of  in  the  preceding  pages.  Our 
object  has  been  to  give  such  as  will  be  found  most  useful,  and  of  the 
most  frequent  occurrence,  in  justices'  courts. 

Thirdly.  Declaration  in  Trover, 

That  the  said  P.,  on,  &c.  was  possessed,  as  of  his  own  property,  of 
one  gold  watch,  of  the  value  of  fifty  dollars ;  and  being  so  possessed 
thereof,  afterwards,  to  wit,  on,  &c.  casually  lost  the  same,  and  the  said 
watch,  afterwards,  to  wit,  on,  &c,  came  to  the  said  D.'s  hands  and  pos- 
session by  finding.  Yet  the  said  D.,  well  knowing  the  premises,  hath 
not  (although  often  requested  so  to  do,)  delivered  the  said  watch  to 
the  said  P.,  but  afterwards,  to  wit,  on,  &c.  converted  the  same  to  his 
own  use. 


This  form  is  universally  applicable  in  all  the  variety  of  cases  where 
trover  lies,  for  which  action,  generally,  see  Vol.  I.  p.  319  to  344. 

The  losing  d^m]  finding  is  a  mere  fiction  of  law,  for  the  ease  of  declar- 
ing, and  the  defendant  is  never  allowed  to  traverse  or  deny  these  two 
allegations,  or  either  of  them.     See  ante,  p.  9. 
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IV.  DECLARATIONS  IN  TRESPASS. 

Trespass  on  lands. 

That  on,  &c.  and  on  divers  other  days  and  times  between  that  day 
and  the  time  of  the  commencement  of  this  suit,  the  said  D.,  with  force 
and  arms,  &c.  a  certain  close  of  the  said  P.,  situate,  lying  and  being  in 
the  town  of  Saratoga  Springs,  in  the  said  county,  abutted  and  bounded 
as  follows,  viz.  easterly  on  lands  in  the  possession  of  T.  A.,  &c.  {des- 
cribe the  farm  or  lot  which  was  trespassed  upon^  in  such  ^particular  or 
particulars  as  shall  distinguish  it  from  any  close  upon  which  the  defen- 
dant may  have  a  right  to  enter^  in  the  same  tovm^)  broke  and  entered, 
and  with  his  feet  in  walking,  and  with  divers  cattle,  to  wit,  horses,  hogs 
and  sheep,  trod  down  and  destroyed  the  grass  and  herbage  there  grow- 
ing, and  ate  up,  trampled  upon  and  destroyed  the  corn  of  the  said  P. 
there  growing,  and  other  injuries  to  him  then  and  there  did,  against  the 
peace  of  the  people  of  the  state  of  New- York. 

The  plaintiff  may,  if  he  choose,  declare  in  the  general  form,  which  I 
have  given  ante,  p.  14,  describing  the  close  as  lying  in  such  a  town 
generally.  And  this  is  the  usual  form  ;  because,  if  from  the  nature  of 
the  defendant's  plea  it  should  become  necessary  to  be  more  specific,' the 
plaintiff  may  do  this  in  his  replication^  called  a  new  assigjiment^  for 
which  also,  see  ante,  p.  14. (i/) 

And  the  plaintiff  may  newly  assign  before  the  justice,  where  a  plea  of 
title  is  interposed,  although  the  statute  requires  that  the  suit  in  the  court 
of  common  pleas  shall  be  for  the  same  cause  of  action. (t;)  But  if  he 
declare,  without  describing  the  close  by  metes  and  bounds,  or  in  some 
other  particular  and  definite  manner,  and  the  defendant  pleads  or  gives 
notice  that  the  title  to  lands  will  come  in  question,  and  complies  with 
the  requirements  of  the  statute  in  such  cases,  and  the  plaintiff  neglects 
to  reply  as  above  suggested,  the  defendant  would,  on  a  trial'in  the  court 
above  upon  such  general  declaration,  be  entitled  to  a  verdict,  on  show- 
ing title  in  himself,  or  in  a  third  person  from  whom  he  bad  a  license  to 
enter,  to  any  lands  situate  in  the  town  where  the  trespass  was  alleged  to 
have  been  committed. (ui)  And  it  would  be  well,  in  these  cases,  that 
the  declaration  should  be  reduced  to  writing,  though  this  is  not  necessa- 
ry. If  by  parol,  the  justice  should  write  down  the  description  of  the 
premises  ;  otherwise  the  title  may  never  be  tried.     And  in  one  case, 


Ctt)  See  also  11  Wen.  642,  647  ;  Sid.        (v)  11  Wen.  642. 
503  ;  12  id.  207.  (to)  Id.  ib. 


;' 
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vrhere  the  declaration,  which  was  by  parol,  was  general,  and,  on  the  rer 
quirement  of  the  defendant,  a  verbal  description  of  the  premises  was 
given,  leave  was  granted  by  the  supreme  court  to  amend  the  declaration, 
by  inserting  the  true  description  as  stated  orally  before  the  justice.(x) 

In  the  declaration  in  this  action  of  trespass,  if  the  injury  were  done  to 
a  houscy  then,  in  lieu  of  the  word  close^  ssiy  house. 

Any  other  injury,  as  well  as  that  done  to  corn  and  grass,  must  be  set 
out.  I  mention  them  as  the  most  usual.  Cutting  and  carrying  away 
the  wood  and  timber  then  and  there  growing,  or  destroying  the  fences, 
fruit  trees,  driving  away  horses,  cattle,  sheep,  hogs,  &c.  <Jfcc.  or,  indeed, 
any  other  specific  injury,  distinct  from  the  entry,  must  be  pientioned  in 
the  declaration. 

The  above  form  is  universally  applicable,  whether  the  defendant  him' 
self  actually  enters,  or  his  agents,  servants  or  cattle,  &c.  ;  for  the  law 
makes  it  his  entry  and  act^  and  it  must  be  so  alleged.  Thus,  a  declara- 
tion that  the  defendant's  ageni^  servant^  or  cattle^  entered,  &c.  would  b^ 
bad,  at  least  as  an  argumentative  allegation,  see  postj  and  might  be 
specially  demurred  to  ;  for  all  this  might  be,  and  yet  the  defendant  have 
no  hand  in  the  business.  The  agent  or  sei-^ant  might  have  entered  of 
his  own  head,  in  which  case  the  defendant  would  not  be  liable,  see  Vol.  L 
614,  or  the  cattle,  &c.  might  have  been  let  out  for  a  certain  time  to  an-? 
other.  It  should,  therefore,  be  alleged,  in  these  cases,  that  the  defendant 
Ai77ije//*  entered,  and  by  his  cattle,  &c.  did  the  injury  complained  of, 
Vol.  I.  p.  418. 

In  trespass,  for  cutting  or  carrying  away  wood  or  timber,  if  the  plain-? 
tiff  mean  to  recover  treble  damages,  under  the  statute,  (2  R.  S.  261, 262, 
§  1,)  it  is  essential  that  the  declaration  conclude  in  this  form  ; 

"  Contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided."(y) 

•  And  where,  instead  of  a  general  reference  to  the  statute,  the  plaintiff 
in  his  declaration  recited  and  referred  his  claim  to  the  old  statute  of  1805, 
which  had  been  repealed,  it  was  held  that  he  could  not  recover  treble 
damages  under  the  statute  of  1813.  And  such  would  now  be  the  case 
should  the  plaintiff  refer  to  the  statute  of  1813.  It  is,  therefore,  better 
in  all  cases  that  the  reference  should  be  general,  as  above  suggested. 
In  an  action  of  trespass  for  cutting  timber,  where  the  declaration  con^ 


(«)  12  Wen.  207.  (y)  8  John.  842. 
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lained  several  counts  besides  the  count  under  the  statute,  and  the  verdict 
was  general^  it  was  held  that  the  plaintiff  was  not  entitled  to  treble 
damages.  (2) 

For  this  action  of  trespass  generally,  see  Vol.  I.  p.  407  to  499. 

Declaration  for  enttring  the  plaintiff  ^s  house^  ifc. 

That  the  said  D.,  on,  &c,  with  force  and  arms,  the  house  of  the  said 
P.)  in  the  town,  Sec.  broke  and  entered,  and  the  door  of  him  the  said  P.) 
of  the  value  of  ten  dollars,  then  and  therle  broke,  tore  and  despoiled^ 
and  other  wrongs,  &c.  {as  in  the  last*) 

In  trespass  for  the  battery  of  a  servant. 

That  the  said  D.,  on,  &c.  with  force  and  arms,  &c.  made  an  assault 
on  £.  t^.,  then  and  still  being  the  daughter  and  servant  of  the  said  P., 
and  then  beat,  bruised,  wounded,  and  ill  treated  the  said  E.  F.,  insomuch 
that  by  means  thereof  the  said  E.  F.  then  became  and  was  sick,  sore, 
lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during  all  which  time,  he,  the  said 
P.,  lost  and  was  deprived  of  the  Service  of  his  Said  daughter  and  servant, 
and  of  all  the  benefit  and  advantage  which  might  and  wotild  otherwise 
have  arisen  and  accrued  to  him  from  such  service. 

For  this  action  generally,  see  Vol.  I.  pp.  397,' 404, 406. 

For  adultery  with  the  plaihtiff^s  wife. 

That  the  said  D.,  On,  &c.  and  on  divers  other  days  and  times,  between 
that  day  and  the  time  of  commencing  this  stiit,  with  force  and  arms,&c. 
assaulted  and  ill  treatied  A.  B.,  then  and  still  being  the  wife  of  the  said 
P.,  and  debauched  and  carnally  knew  her,  whereby  he  the  said  P.,  for  a 
long  space  of  time^  to  wit,  from  the  day  and  year  first  above  mentioned, 
hitherto  hath  wholly  lost  and  beeh  deprived  of  the  comfort,  fellowship, 
aid  and  assistance  of  his  said  wife^  in  his  domestic  affairs,  and  other 
wrongs  to  the  said  P.,  then  did,  against  the  peace,  &c.  ' 

For  this  action  generally j  see  Vol.  t.  p.  393  to  397. 
In  these  two  last  cases,  and  those  of  a  like  nature,  the  action  may  be 
either  trespass  or  case.{a) 


(k)  2  Wen.  247.  (a)  See  ante,   pp.  893,  394.     Chit 

P»c.  of  PI.  640,  570,  717,  718. 
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In  trespass  for  taking  goods  ^  ^c. 

That  on,  &c.  the  said  D.,  i^ith  force  and  arms,  &c.  certain  goods  and 
chattels  of  the  said  P.,  viz.  one  calf,  of  the  value  of  five  dollars,  one 
plough  oi  the  value  of  ten  dollars,  took  and  carried  away,  and  to  his 
own  use  converted,  against  the  peace  of  the  people,  &c. 

For  this  action  generally,  se6  Vol.  I.  p.  406  to  499. 

THE   CONCLUSION   OF   A   DECLARATION. 

To  the  damage  of  the  said  P.,  of  one  hundred  dollars. 

State  this  at  whatever  sum  will  cover  the  damages  supposed  to  have 
been  sustained,  not  exceeding  the  justice's  jurisdiction. 

In  the  case  of  wrongs,  if  the  plaintiff  sue  as  survivor,  state  the  wrong 
as  done  to  P.  and  D.,  '^  whom  the  said  P.  hath  survived^^  and  if  the  ac- 
tion be  by  or  against  husband  and  m/e,  vary  the  declaration  according 
to  the  fact ;  for  it  should  always  appear  upon  its  face,  why  the  wife  is 
joined. (6)' 

The  above  is  the  universal  conclusion,  in  all  actions  cognizable  before 
a  justice.  And,  in  general,  this  round  sum  in  damages,  stated  at  the 
conclusion,  is  sufficient,  without  showing  more  particularly  what  the 
damages  are.  To  this  rule,  however,  there  are  many  exceptions,  es- 
pecially in  an  action  for  a  wrong,  which  has  occasioned  the  division  of 
damages  into  two  kinds  :  general  and  special.  General  damages  are 
such  as  the  law  implies  to  have  accrued  from  the  wrong  complained  of, 
and  may  be  recovered  under  the  above  general  conclusion.  Special 
damages  are  such  as  really  took  place,  and  are  not  implied  by  law.  The 
latter  may  arise  as  the  consequence  of  some  act,  from  which  the  law  im- 
plies damage,  or  they  may  be  the  very  foundation  of  the  action  ;  but  in 
both  instances,  it  is  necessary  to  show  particularly  by  the  declaration, 
bow  they  arose,  and  to  trace  them  from  the  injury  complained  of.  Thus, 
in  an  action  of  trespass  for  taking  a  horse,  by  which  the  plaintiff  is  dam- 
aged, amongst  other  causes,  by  being  put  to  expense,  or  paying  money  in 
order  to  regain  the  possession  ;  if  he  merely  state  the  trespass  in  the 
taking,  and  conclude  in  general  damages  for  so  much,  he  cannot  recover 
the  money  thus  laid  out,  but  it  is  necessary  to  state  particularly  in  his 
declaration  that  by  reason  of  the  trespass  he  was  obliged  to  pay  a  sum  of 


(ft)  3  Gaines,  221. 
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money  {stating  an  amount  sufficient  to  cover  his  expenses^)  in  order  to 
regain  the  possession,qf  his  said  horse;  for  the  law  will  not  imply,  nor 
can  any  body  see  this,  from  the  mere  act  of  wrongfully  taking  ;  and  it 
should,  therefore,  be  stated  with  the  circumstance  of  time  and  place,  the 
same  as  any  other  material  fact,  in  order  that  the  defendant  may  be  pre- 
pared to  meet  such  a  charge ;  else  the  plaintiff  can  recoyer  no  more  than 
bis  general  damages.(c)     And  so  of  the  like  cases. 

Sut  under  the  general  allegation  in  an  action  of  trespass,  ^^  and  other 
wrongs  then  and  there  did^'^  ifc.  some  matters  may  be  given  in  evidence, 
in  aggravation  of  damages,  though  not  specified  in  any  part  of  the  dec- 
laration i{d)  for  the  circumstances  which  accompany  and  give  character 
to  a  trespass,  may  always  be  proved,  to  enhance  the  damages  beyond 
the  pecuniary  loss  sustained  by  the  plaintiff ;  therefore,  in  an  action  of 
trespass  for  taking  away  goods,  where  it  appeared  that  the  defendant 
opened  the  plaintiff's  chest  containing  her  wearing  apparel,  and  made 
use  of  language  in  relation  thereto,  calculated  to  wound  her  feelings  ;  it 
was  held,  that  these  circumstances  were  proper  to  be  considered  in  as- 
sessing the  damages. (e)  Within  this  rule,  in  an  action  of  trespass  for 
breaking  and  entering  his  house,  the  plaintiff  may  show  the  debauching 
of  his  daughter,  or  the  battery  of  his  servants  under  the  general  allega- 
tion ;{/)  but  not  the  loss  of  their  service  for  that  reason,  or  any  other  mat- 
ter, which  would  in  itself  sustain  an  action  ;  for  then  it  should  be  stated 
specially.  And  therefore,  in  trespass  for  entering  the  close,  the  plain- 
tiff could  not,  under  this  general  allegation,  give  evidence  of  taking 
away  ahorse, &c.(g) 

Sut  when  the  law  does  not  necessarily  imply  that  the  plaintiff  sus- 
tained damage  by  the  act  complained  of,  it  is  essential  to  the  validity  of 
the  declaration  that  the  resulting  damage  should  be  shown  with  particu- 
larity ;  as  in  an  action  by  a  master  for  beating  his  servant,  in  which  the 
allegation  of  a  loss  of  service  by  reason  thereof,  or  expense  in  cure,  &c. 
are  material.  (A) 

OF   THE  USE   OF   SEVERAL    COUNTS    IN   ▲   DECLARATION. 

A  declaration  may  consist  of  as  many  different  counts  as  the  case  re- 
quires ;  and  the  damage  which  the  plaintiff  recovers,  may  be  either  a 


0  Holt,  700.    Cowp.  418;  8  T.  R.        (/)  Bull.  N.  P.  89.    Holt,  699.  6 

Mod.  127. 


18a. 

(d)  Boll.  N.  P.  89 ;  Holt,  699.  (g)  Bull.  N.  P.  89.     Holt,  700.   1 

(0)  7  Conn.  Rep.  275,  279,  per  H08-  Salk.  643.   1  Stra.  61.   1  Sid.  225. 

mer,  Ch.  J.  and  the  cases  there  cited.  (h)  9  Co.  113.  lSaund.346,  a.  b.note 

See  also  7  Har.  &  John.  67 ;  1  Ala.  Rep.  2.  2  East  154,  and  see  further.  Vol.  I.  pp. 

52.  398, 399. 

Vol.  n.  13 
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round  sum  upon  the  whole  declaration,  or  so  much  under  one  count,  and 
so  much  under  another,  in  distinct  sums.(t)  And  it  is  usual,  particu- 
larly in  assumpsit,  and  actions  on  the  case,  to  set  forth  the  plaintiff's  ac- 
tion in  various  shapes,  in  different  counts,  so  that  if  the  plaintiff  fail  in 
the  proof  of  one  count,  he  may  succeed  on  another.(A;)  Thus,  in  a  spe- 
cial action  of  assumpsit  for  not  doing  some  act,  which  the  defendant  has 
engaged  to  do,  if  the  defendant  promised  to  do  it  upon  a  particular  day, 
the  first  count  is  framed  accordingly  ;  but  for  fear  the  plaintiff  should 
not  be  able  to  prove  such  particular  promise,  it  is  usual,  where  the  evi- 
dence may  probably  support  the  allegations,  to  add  a  count  to  do  it  on 
request ;  another,  to  do  it  in  a  reasonable  time  ;  and  another,  to  do  it 
generally  ;  and  so  if  it  be  to  do  the  act,  at  a  particular  time  and  place, 
the  first  count  is  to  be  adapted  to  such  facts,  and  the  second  to  deliver 
on  request,  or  generally,  and  the  third  within  a  reasonable  time  ;  and  it 
is  frequently  advisable  to  declare  in  different  counts,  the  one  on  an  execu- 
tory, the  other  on  an  executed  consideration,  the  first  to  admit  of  evidence 
of  the  defendant's  stipulation  at  the  time  of  the  inception  of  the  con- 
tract, the  other  of  subsequent  admissions  or  promises.(/)  For  the  rea- 
son given,  ante,  pp.  76,  77,  it  is  also  many  times  advisable  to  add  a  count 
containing  a  promise  directly  to  an  executor,  administrator,  &c.  besides 
the  usual  one,  stating  the  original  promise,  in  order  to  avoid  a  plea  of 
the  statute  of  limitations,  insolvency,  &c.  And  so  in  a  great  variety  of 
cases,  it  is  prudent  for  the  plaintiff  to  diversify  his  counts  in  actions  upon 
contract. 

In  declarations  for  wrongs,  several  counts  for  the  sanae  cause  of  action 
are  also  frequently  advisable.  Thus,  in  trespass  for  entering  the  plain- 
tiff's close,  if  there  have  been  a  taking  and  carrying  away  of  personal 
property,  it  is  usual  to  insert  two  counts  ;  in  the  first,  charging  an  injury 
to  the  land,  and  taking  the  goods  there  ;  and  in  the  second,  charging 
merely  the  asportation  of  the  goods  ;  and  where  there  has  been  an  as- 
portation of  personal  property,  (which,  in  case  of  roots,  earth,  timber, 
or  other  matter  affixed  to  the  freehold,  must  be  an  actual  carrying  away, 
(see  Vol.  I.  p.  319,  466,)  from  the  land  where  the  same  was  dug  or  cut, 
&c.  and  not  a  mere  conveyance  of  it  to  another  part  of  the  premises, 
where  the  same  was  dug,  cut,  &c.  it  is  expedient  to  join  the  two  counts, 
one  for  entering  the  close  &c.  and  the  other  simply  for  taking  and  carry- 
ing away  the  personal  property  ;  and  so  in  any  cases  which  may  arise, 
where  it  is  doubtful  which  of  several  modes  of  declaring  the  proof  will 


(i)  Per  De  Grey,  Ch.  J.,  3  VVils.  186.        (0  See  1  Chit.  PI.  361,  2,  and  author- 
(k)  3  Bl.  Com.  294, 6.  ities  there  cited. 
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sustain,  several  counts  should  be  incorporated  in  the  same  declaration, 
in  order  to  meet  the  proof  in  the  several  possible  shapes  in  which  it  is 
expected,  (m) 

These  counts  are  in  the  nature  of  distinct  declarations,  and  each  must 
in  itself,  therefore,  independently,  contain  all  the  necessary  allegations 
to  sustain  an  action  either  in  its  own  terms,  or  by  express  reference  to  a 
former  count. (n)  ' 

As  to  the  class  of  counts  which  may  be  properly  joined,  see  Vol.  I. 
616  to  619. 

Upon  the  whole,  if  the  cause  pass  on  to  a  trial,  and  judgment  for  the 
plaintijQT,  without  objection  to  the  declaration,  in  examining  it  upon  cer- 
tiorari, (whatever  nicety  herein  may  he  exacted  while  the  parties  are  in 
the  court  below,)  it  is  difficult  to  conceive  of  a  case,  as  we  have  seen  by 

(  the  authorities  to  which  we  have  from  time  to  time  adverted*  in  which 

f  .  ... 

it  appears  from  the  return  that  the  merit3  have  been  fairly  tried,  where 

any  defect  whatever  in  the  declaration  would  operate  as  the  cause  of  a 
reversal.  See  also  2  Bos.  &  Pull.  259,  60,  per  Lord  Eldon,  cls  to  the 
question  how  far  declarations  will  he  aided  hy  verdict^  even  in  courts  of 
record.  And  though,  where  the  declaration  (none  of  the  evidence  be- 
ing returned)  was,  that  the  defendant  '^  privily^  wilfully  and  malicious- 
hj  ^y  certain  conduct ^  damaged  the  plaintiff  to  the  amount  of  925," 
the  judgment  was  reversed,  on  account  of  its  palpable  defects  in  almost 
every  thing  ;  yet,  even  in  this  case,  where  it  did  not  appear  what  the 
cause  of  action  was,  or  whether  it  might  not  have  been  slander,  or 
some  other  matter,  of  which  the  justice  had  no  jurisdiction,  the  court  in- 
timate that  had  the  evidence  been  returned,  and  it  had  thereby  appeared 
to  have  been  properly  within  the  justice's  jurisdiction,  &c.  the  decision 
would  have  been  otherwise.(o)  So,  the  judgment  was  reversed  where 
husband  and  wife  were  joined,  without  any  reason  appearing  therefor  in 
the  decIaration.(/>)  But  it  would  probably  have  been  otherwise,  had 
the  reason  appeared  merely  from  the  evidence  returned. 


'0 


f 


1 
#* 


(m)  See  1  Chit.  PI.  353,  4,  and  the        (o)  1  Caines,  486. 
authorities  there  cited.  (p)  2  id.  j221. 

(»)  Bac.  Abr.  Pleas  and  Pleading, 
(B.)l. 
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SECTION   XI. 

PROCEEDINGS   WHERE   JUSTICE    IS   A  MATERIAL   WITNESS. 

A  justice  can  never  be  a  witness  in  bis  ovm  court :  neither  can  he  act 
upon  facts  within  his  own  knowledge,  as  evidence  in  the  cause.     When- 
ever, therefore,  the  defendant  wishes  to  avail  himself  of  the  testimony  of 
the  justice,  a  course  of  proceeding  is  pointed  out  by  the  statute  for  that 
purpose ;  and  if  he  make  out  a  proper  case,  in  the  opinion  of  the  jus- 
tice, a  judgment  of  discontinuance  should  be  entered,  as  directed  in  the 
section  of  the  statute  cited  below.     It  should  be  remarked  that  the  pro- 
visions of  the  statute  apply  only  to  the  defendant.     If  the  plainti£f  re- 
quire the  testimony  of  the  justice,  it  is  his  own  fault  if  he  commence 
his  suit  before  him  ;  he  should  have  proceeded  before  another  justice,  ^tk 
The  provision  of  the  statute  is  in  these  words  :    "If  previous  to  joining  ^    ^ 
issue  in  any  cause,  (except  where  the  defendant  shall  have  been  arrest- 
ed by  warrant,)  the  defendant  shall  make  affidavit  that  the  justice  be- 
fore whom  the  same  is  pending,  is  a  material  witness  for  such  defen-   m 
dant,  without  whose  testimony  he  cannot  safely  proceed  to  trial,  and  shall    jL 
set  forth  therein  the  particular  facts  and  circumstances  which  he  expects   jn 
to  prove  by  the  justice,  judgment  of  discontinuance  shall  be  entered,  if  k 
the  justice  shall  be  satisfied  that  he  is  a  material  witness  for  the  defenAA 
dant,  and  that  without  his  testimony  the  defendant  cannot  safely  pro-  t 
ceed  to   trial,  and  not  otherwise,  but  without   costs   against   either  i 
party."(5f) 

It  will  be  seen  that  the  affidavit  required  to  be  made  by  the  defendant 
is  to  be  made  previous  to  the  joining  of  issue,  that  is,  before  the  defen- 
dant pleads  to  the  declaration,  unless  indeed  'he  should  plead  a  special 
plea  which  calls  for  a  replication,  in  which  case  the  issue  would  not  be 
joined  until  the  plaintiff  replies.  In  such  a  case,  therefore,  perhaps  the 
defendant  might  plead  specially,  and  then  tender  his  affidavit.  Nothing 
would,  however,  be  gained  by  such  a  proceeding ;  and  it  is  therefore 
proper,  in  all  cases,  that  the  affidavit  should  be  made  when  the  declara- 
tion is  put  in,  and  before  plea.  The  affidavit  should  not,  in  strictness, 
be  made  until  the  plaintiff  declares ;  for  the  defendant  cannot  know  un- 


iq)  Lawg  of  1838,  p.  882,  §  1. 
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til  then  for  what  claim  the  suit  is  prosecuted.  *  Craake  this  remark  in 
analogy  to  the  practice  of  obtaining  orders  for  bi>fs  of  particulars  of 
plaintifis'  demands  in  courts  of  record,  though  perhapa*tlr^  'bame  reasons 
do  not  fully  apply  to  the  case.(r)  Indeed,  it  is  easy  to''Wppb8e  a  case 
where  the  greatest  hardship  might  be  suffered  by  a  defendant^  if  he 
should  be  required  to  wait  for  the  declaration  before  making  his  t^fiSfla- 
yit.  If  he  should  be  sick,  or  absent  from  the  county  on  the  return  dfty 
of  the  process,  or  the  like,  it  would  be  manifestly  unjust  to  deny  him 
the  benefits  of  the  statute,  provided  a  sufficient  excuse  for  his  non-at- 
tendance appear  upon  the  face  of  the  affidavit,  and  if  it  also  appear  that 
he  has  not  mistaken  the  nature  of  the  plaintiff's  action. 

The  provisions  of  the  statute  do  not  apply  to  actions  commenced  by 
process  of  warrant,  and  hence  in  such  cases  the  defendant  is  obliged  to 
proceed,  however  important  or  material  the  justice's  testimony  may  be 
to  him. 

The  defendant  must  set  forth  in  his  affidavit  ^^  the  partictdar  facts  and 
circumstances  which  he  expects  to  prove  by  the  justice?^  These  facts 
and  circumstances  will  of  course  vary,  according  to  the  nature  of  each 
particular  case.  They  should  be  stated  with  accuracy,  particularity  and 
precision,  in  order  that  the  justice  may  judge  of  their  pertinency  and 
materiality ;  for  he  must  be  satisfied  that  he  is  a  material  witness,  and  that 
without  his  testimony,  the  defendant  cannot  safely  proceed  to  trial,  th^ 
is,  that  his  testimony  is  indispensable  to  the  defendant,  before  he  is  au- 
thorized to  enter  a  judgment  of  discontinuance.  If  the  justice  should 
refuse  to  enter  judgment  upon  the  affidavit,  such  refusal  might  be  a 
ground  of  error,  and  the  common  pleas  would,  on  certiorari,  if  satisfied 
that  the  justice  had  erred  in  this  particular,  reverse  a  judgment  for  the 
plaintiff.  And  even  if  the  defendant  should  plead  and  go  to  trial  before 
the  justice,  after  an  unsuccessful  attempt  to  procure  a  judgment  of  dis- 
continuance, and  the  trial  should  result  in  a  judgment  against  him,  he 
might  avail  himself  of  such  refusal  as  a  ground  of  error  on  certiorari ; 
for  the  fact  of  his  putting  in  a  plea  would  not  amount  to  a  waiver.(5) 

The  judgment  is  to  be  entered  without  costs  against  either  party. 
The  justice  should  note  the  facts  in  his  docket  in  a  short  way,  thus  :  On 
the  ....  day  of  ....  parties  appear.  Plaintiff  declares  in  assumpsit j 
tfc.  and  the  defendant  makes  affidavit  of  my  materiality  as  a  witness  j  ac- 
cording to  the  statute.  Being  satisfied  that  I  am  a  material  witness  as 
stated  in  the  affidavit  onfie^  thereupon  judgment  of  discontinuance  with- 
out  costs  against' etther  party.     Each  party  is  liable  to  the  justice  for 

(r)  See  1  Chit  Rep.  734,  note  (a).  (%)  See  17  Wen.  85,  87. 
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the  costs  made  by  ttmibX^spectiyely,  but  no  execution  can  be  issued  to 

enforce  their  coll«cttOB*. 


-•    •  •  • 
•  •     •  • 
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Ju^Tibfi's  Court. 

•••••Jj(ls.  >  Saratoga  County,  ss. 

.    *JlBnilBS  Jackson.  ) 
•  •    •  • 

•/••*•••  Richard  Roe^  defendant  in  the  above  entitled  cause,  being  duly  sworn, 
"••  says,  tliat  Ransom  Cook,  Esq.  the  justice  of  the  peace  before  whom  the 
said  cause  is  pending,  is  a  material  witness  for  this  deponent  in  the  said 
cause,  and  that  he  cannot  safely  proceed  to  the  trial  thereof  without  the 
testimony  of  the  said  justice.  And  this  deponent  further  says,  that  he 
expects  to  prove  by  the  said  justice,  the  following  facts  and  circum- 
stances, to  wit :  that  on  the  ....  day  of  . . . .  inst.  a  few  days  after  the 
summons  in  this  cause  was  served  upon  this  deponent,  the  said  plaintiff 
admitted  to  this  deponent,  in  the  presence  of  the  said  justice,  that  he  the 
said  plaintiff  owed  this  deponent  five  dollars  for  borrowed  money,  which 
he  the  said  plaintiff  was  willing  to  allow  this  deponent  as  a  set-ofiF  against 
his  the  said  plaintiff's  claim  against  this  deponent.  And  deponent  fur- 
ther says,  that  he  is  unable  to  prove  the  said  admission  or  indebtedness 
by  any  other  person  than  the  said  justice,  {except  by  one  John  Smithy 
who  is  now  absent  from  the  said  county^  and  wit/wut  the  jurisdiction  of 
this  courts  and  is  not  expected  to  return  in  several  months^)  or  {if  the 
action  be  trespass  on  lands^  state^  after  the  words^  "  in  the  presence  of 
the  said  justice^^)  that  he  the  said  plaintiff  gave  this  deponent  liberty  to 
enter  upon  the  premises  of  the  said  plaintiff,  described  in  the  said  plain- 
tifi's  declaration,  but  that  he  this  deponent  had  acted  unfairly,  and  he 
the  said  plaintiff  meant  to  make  him  suffer  for  it.  {Set  forth  the  facts 
and  circumstarices  particularly  j  according  to  the  facts.) 

Richard  Roe. 
Sworn  before  me  this 
....  day  of  . ...,  1844. 

Ransom  Cook,  Justice  of  the  Peace. 
the  like,  when  the  affidavit  is  made  before  the  return  day  of 

THE  process. 

Entitle  the  cause  and  proceed  with  a  statement  offacts^  fyc.  substan- 
tially as  in  the  foregoing  form^  and  then  add  the  follovnng  or  some  oth- 
er satisfactory  excuse : 

And  this  deponent  further  says,  that  he  is  now  sick,  confined  to  his 
room,  and  unable  to  appear  before  the  said  justice ;  or,  that  his  wife  is 
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dangerously  ill)  and  he  considers  it  unsafe  to  leave  her  in  order  to  at- 
tend before  the  said  justice  at  the  hour  appointed  for  the  return  of  the 
process  in  this  cause ;  or^  that  his  business  is  of  such  a  nature  as  to  re- 
quire his  personal  attendance  at  Albany  on  the  day  appointed  for  the 
return  of  the  process  in  this  cause. 

Richard  Roe. 

Sworn  before  me  this    > 
....  day  of  . . . . ,  1844.  J 

John  C.  Hulbert,  Justice  of  the  Peace. 

Upon  the  affidavit's  being  made  and  presented  to  the  justice,  he  should 
immediately  proceed  to  determine  whether  he  will  or  will  not  enter  a 
judgment  of  discontinuance.  He  should  in  no  case  do  so,  unless  satis- 
fied/row  a  consideration  of  the  facts  detailed  in  the  affidavit^  that  he  is 
a  material  witness,  &c.  It  is  clearly  wrong  for  the  justice  to  act  upon 
his  own  knowledge  or  recollection  of  facts — he  is  confined  to  the  evi- 
dence before  him  ;  and  while  it  would  be  improper,  on  the  one  band,  to 
render  judgment  of  discontinuance  upon  an  insufficient  and  unsatisfactory 
affidavit,  it  would  be  equally  improper,  on  the  other,  to  refuse  to  do  so, 
merely  because  the  justice  cannot  recollect  the  facts  which  the  defendant 
swears  he  expects  to  be  able  to  prove  by  him.  The  language  of  the 
statute  is,  "  if  the  justice  shall  he  satisfied^"*  &c.  that  is,  satisfied  from 
the  affidavit  produced,  that  the  facts  which  the  defendant  swears  he  ex- 
pects to  prove  by  him  are  pertinent  and  material  to  the  issue,  and  that 
they  can  be  satisfactorily  proved  by  no  other  person ;  such  being  the 
case,  he  should  render  judgment  of  discontinuance.  The  case  of  Hop- 
kins V.  Cabrcy,(^)  fully  sustains  the  above  remarks.  That  case  was  as 
follows :  Hopkins  sued  Cabrey  before  a  justice,  for  money  had  and  re- 
ceived to  the  plaintiff's  use,  viz.  the  surplus  money  remaining  in  the  de- 
fendant's hands  as  school  district  collector,  after  selling  the  plaintiff's 
property  for  a  school  tax,  and  retaining  sufficient  to  satisfy  said  tax. 
After  the  plaintiff  had  declared,  and  before  plea,  and  in  order  to  make  a 
case  for  judgment  of  discontinuance,  the  defendant  made  an  affidavit  that 
the  justice  was  a  material  witness  for  his  defence.  This  being  held  in- 
sufficient, the  defendant  then  made  a  further  affidavit,  setting  forth  the 
testimony  which  he  expected  to  prove  by  the  justice,  as  follows  :  "The 
particular  facts  which  the  said  defendant  expects  to  prove  by  the  said 
justice  are,  that  previous  to  and  before  the  commencement  of  this  suit^ 
the  said  plaintiff  sued  the  said  defendant  before  the  said  justice,  for  the 
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game  identical  property  for  which  he  now  claims  the  surplus  money, 
and  judgment  was  passed  on  the  same  and  entered  in  favor  of  this  de- 
fendant against  the  said  plaintiff  for  costs.  And  also,  this  said  defendant 
expects  to  prove  by  the  said  justice,  that  said  plaintiff  acknowledged  in 
the  presence  of  the  said  justice,  that  the  defendant  had  tendered  to 
him,  said  plaintiff,  the  overplus  money,  before  the  commencement  of  the 
former  suit ;  and  that  he  had  no  claim  for  overplus  moneys.  And  this 
defendant  does  not  know  of  any  other  person  by  whom  he  can  prove 
the  declaration  last  named  in  this  affidavit."  Upon  this  affidavit  the 
justice  ruled  as  follows  :  ^^  I  am  not  satisfied  that  I  am  or  can  be  a  ma- 
terial witness  in  behalf  of  the  defendant  in  this  cause,  for  I  know  noth- 
ing material  between  the  said  parties,  Except  what  is  contained  in  the 
record  of  the  former  trial  between  these  parties  before  me,  which  this 
defendant  can  at  all  times  avail  himself  of  upon  the  trial  of  this  cause  ; 
and  further,  I  have  no  recollection  of  ever  having  heard  the  plaintiff  ad- 
mit that  the  defendant  had  tendered  him  the  overplus  money,  as  men- 
tioned in  the  affidavit."  The  defendant  then  pleading,  and  the  justice 
rendering  judgment  for  Hopkins  the  plaintiff,  the  judgment  was  reversed 
by  the  common  pleas  upon  certiorari,  on  the  ground  that  the  justice 
ought  to  have  rendered  judgment  of  discontinuance ;  and  Hopkins 
brought  error  to  the  supreme  court. 

CowEN,  J.  "  The  affidavit  was  clearly  sufficient  within  the  statute. 
(Sess.  Laws  of  1838,  ch.  243,  \  1,  p.  232.)  It  may  not  have  been  so 
in  respect  to  the  former  suit ;  but  was  as  to  the  tender  and  admission. 
It  is  no  answer  to  say  that  a  tender  was  not  pleaded.  The  omission 
may  have  been  for  the  very  reason  that  the  testimony  of  the  magistrate 
was  gone.  Again,  the  justice,  had  no  right  to  interpose  his  private  know- 
ledge or  recollection^  as  an  answer  to  the  affidavit.  Such  a  power  would 
enable  a  justice  to  defeat  the  application,  and  at  the  same  time  to  put 
the  point  beyond  the  reach  of  review,  even  on  the  facts  which  he  may 
assume  to  know,  or  to  have  forgotten.  Here,  it  is  true,  he  states  them ; 
but  not  under  his  oath  as  a  witness — that  the  defendant  has  a  right  to 
require.  Again,  his  specification  was  not  satisfactory.  He  had  no  right 
to  assume  that  the  docket  and  other  written  proceedings  would  have 
been  proof  as  full  to  the  purpose  as  if  accompanied  with  his  oath.  Oral 
proof  is  often  necessary  to  show  what  was  in  fact  heard  and  submitted 
under  an  issue  which  has  been  tried,  in  order  to  give  it  the  desired  effect 
upon  a  subsequent  trial  of  the  same  matter.  His  want  of  recollection 
might  also  have  been  remedied  by  a  recurrence  to  circumstances  in  the 
course  of  his  examination  as  a  witness.  I  think  the  judgment  of  the 
common  pleas  should  be  affirmed." 
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Where  the  suit  is  commenced  by  warrant,  (which  case,  as  we  have 
seen,  is  not  included  within  the  provisions  of  the  statute  quoted,  ante,  p. 
100,)  if  it  be  made  to  appear  to  the  justice  issuing  the  process,  by  the 
affidavit  of  the  defendant,  that  such  justice  is  a  material  witness  in  the 
cause,  instead  of  the  justice's  entering  a  judgment  of  discontinuance,  the 
constable  is  required  to  take  the  defendant  before  the  next  justice  of  the 
city  or  town,  who  shall  take  cognizance  of  the  cause,  and  proceed  there- 
on, as  if  the  warrant  had  been  issued  by  him.(u) 


SECTION    XII. 
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After  the  plaintiff  has  put  in  his  declaration,  and  no  affidavit  that  the 
justice  is  a  material  witness  having  been  made,  the  next  step  is  the  ex- 
hibition of  the  plea  or  defence  set  up  on  the  part  of  the  defendant. 
Pleas  are  of  two  kinds  :  First,  dilatory  pleasj  which  are  usually  called 
fleas  in  abatement ;  secondly,  pleas  to  the  action,{v)  The  latter  are 
termed  plecis  in  bar.  The  distinction  between  them  is  this :  Whenever 
the  matter  pleaded  merely  defeats  the  present  proceeding,  by  question- 
ing its  form,  or  other  thing  in  relation  thereto,  which,  though  available, 
would  leave  the  plaintiff  free  to  commence  another  action  for  the  same 
cause,  this  should  be  pleaded  in  abatement ;  but  a  plea  which  shows 
that  the  plaintiff  cannot,  at  any  time,  maintain  his  action,  is  a  plea  in 
bar.  Thus,  a  plea  that  there  are  others  who  ought  to  be  joined  with 
the  defendant,  in  an  action  on  contract ;  or  that  the  defendant  has  be- 
fore brought  an  action  in  a  justice's  court  against  the  plaintiff,  in  which 
the  latter  is  bound  to  set  off  the  demand  for  which  he  sues,  is  a  plea  in 
abatement ;  because  it  only  questions  the  form  of  the  plaintiff's  pro- 
ceeding in  the  first  instance,  or  shows  that  his  action  is  premature  in  the 
last,  and  though  the  plea  be  true,  yet  he  may  commence  his  action 
anew.  But  a  plea  denying  the  plaintiff's  declaration,  or  a  plea  of  re- 
lease, showing  that  the  plaintiff  never  can  sustain  his  action,  is  a  plea 
Id  bar.(w) 


(u)  2  R.  S.  161,  §  21.    See  also  Vol.       (w)  See  4  T.  R.  227.     Bac.  Abr. 
I.  p.  656,  and  note  (12).  Abatement,   (N.)     Com.  Dig.  Abate- 

(o)  3  Black.  Com.  301>  2.  meat,  (B.) 
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These  may  be — First  j  To  the  jtjribdiction  of  the  coukt.  This  plea 
is  seldom  or  never  used  in  practice,  and  I  am  not  aware  of  any  case  in 
which  it  is  necessary  to  be  pleaded ;  as  objections  to  the  jurisdiction  may 
generally  be  taken  at  any  stage  of  the  cause  where  the  want  of  jurisdic- 
tion appears.  However,  if  the  defendant  choose  to  do  so,  a  plea  of  this 
nature  may  be  interposed.  Objections  to  the  jurisdiction  may  be  taken, 
where  there  is  a  total  want  of  jurisdiction,  so  that  the  proceedings  before 
the  justice  ate  wholly  void.  Where  the  justice  is  an  inn-holder  or  tavern 
keeper,  in  fact,  having  become  so  since  his  election  ;  where  the  defen- 
dant is  sued  as  an  executor  or  administrator ;  or  where  the  suit  is  for  a 
cause  of  action  expressly  excluded  from  a  justice's  jurisdiction — as  as- 
sault and  battery,  slander,  &c.  ;  and  so  of  all  the  other  excepted  cases 
mentioned  in  2  R.  S.  158,  ^  4.  Objections  to  the  jurisdiction  may  be 
taken  in  a  great  variety  of  instances,  all  of  which  it  would  be  impossible 
here  to  enumerate.  Where  an  attachment  or  warrant  is  issued  upon  in- 
sufficient proof,  or  without  proof;  or  where  the  justice  is  a  party  to  the 
cause,  or  interested  in  it ;  or  related  to  either  of  the  parties,  so  that  he 
would  be  excluded  from  being  a  juror ;  in  these  and  the  like  cases,  it 
would  be  proper  to  interpose  an  objection  to  the  jurisdiction  of  the  court, 
and  such  an  objection  would  be  as  available  as  though  formally  pleaded 
in  abatement. (a;)  Sut  if  a  defendant,  sued  by  warrant,  joins  issue  upon 
the  merits,  and  proceeds  to  trial,  he  will  not  be  permitted  to  object,  on 
appeal,  that  the  justice  had  no  jurisdiction  over  his  person  by  reason  of 
a  defect  in  the  affidavit  on  which  the  warrant  issued. (1)  And  where 
the  defendant,  in  a  suit  commenced  by  warrant,  pleaded  to  the  jurisdic- 
tion that  "  the  warrant  was  improperly  issued,"  without  specifying  the 
defect,  it  was  held  that  the  plea  was  a  nullity,  and  that  the  justice  might 
disregard  it  ;(2)  it  being  a  rule  that  in  a  plea  to  the  jurisdiction  of  a 
justice,  founded  upon  the  privilege  of  the  person,  the  want  of  proper 
process  or  return,  or  upon  any  other  circumstance  not  relating  to  the 
cause  of  action,  the  facts  exhibiting  the  alleged  defect  must  be  specially 
stated. 

Secondly.    To  the  disability  of  the  person  of  the  f^iAiNTlFF^ 
showing  that  he  is  incapable  of  commencing  or  continuing  his  suit ;  as 


(x)  See  Edw.  Treat.  3d  ed.  p.  50,  and      ed.  p.  224,  5. 
the  cases  there  cited.    Gnih.  Prac.  2d 

(1)  Swartwout  v.  Roddif » (5  Hill,  lia)       (2)  Id.  ib. 
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that  he  is  a  fictitious  person,(y)  or  dead^s)  or  died  pending  the  suit. 
But  this  last  cause  will  not  abate  the  suit,  if  there  be  more  than  one 
plaintiff,  and  the  cause  of  action  survive,  as  we  have  seen,  Vol.  I.  pp.  607, 
611,  is  generally  the  case  ;  and  so  of  the  defendants,  if  it  survive  against 
one  OT  more  of  them,  as  we  have  also  seen.  Vol.  I.  p.  607,  is  generally 
the  case  in  an  action  on  contract.  The  provisdon,  that  actions  shall  not 
abate  on  account  of  death,  where  the  cause  of  action  thus  survives,  is  by 
statute.(a)  So  the  defendant  may  plead  in  abatement  that  the  plaintiff 
is  an  alien  enemy ;  and,  indeed,  this  may  be  pleaded  in  bar.(&)  It  must 
also  appear  that  the  plaintiff  is  resident  abroad.(c)  Judgment  in  £Eivor 
of  the  defendant,  on  a  plea  of  alien  enemy,  will  not  be  a  bar  to  the  action 
on  the  return  of  peace,  though  the  plea  be  in  bar.(d)  It  is  no  defence 
that  the  plaintiff  sues  as  trustee  for  an  alien  enemy  ;(e)  especially,  if  the 
war  be  at  an  end.(/)  So  the  defendant  may  plead  in  abatement  that 
the  plaintiff  is  an  infant,  and  has  declared  by  himself  or  attorney,  see 
Vol.  I.  p.  696  to  698  ;  and  the  objection  that  the  plaintiff  is  an  infant, 
not  suing  by  prochein  ami^  can  only  be  pleaded  in  abatement,(g)  and  is 
not  a  proper  ground  of  nonsuit  at  the  trial ;  for  by  pleading  in  chief, 
the  defendant  admits  the  due  appearance  of  the  plaintiff.(A)  The  de- 
fendant may  also  plead  in  abatement  that  the  plaintiff  is  a  married 
woman,  or  married  since  the  commencement  of  the  suit ;  and  this  is  the 
only  way  in  which  the  objection  can  be  taken  advantage  of,  where  she 
would,  if  joined  with  her  husband,  be  a  proper  party  to  the  suit.(t) 

Thirdly.  To  the  process  and  declaration.  The  defendant  may 
plead,  that  the  plaintiff  has  not  brought  his  action  before  a  justice  in  the 
town  wherein  he  (or  if  there  be  more  than  one  plaintiff,  wherein  either 
of  them)  resides,  or  where  the  defendants,  or  any  one  of  them,  resides, 
or  before  a  justice  of  another  town  in  the  same  county,  next  adjoining 
the  residence  of  the  plaintiff  or  defendant.  This  plea  would  not,  how- 
ever, be  available,  if  the  defendant  had  absconded  from  his  residence  ; 
for,  in  such  case,  the  action  should  be  brought  before  a  justice  of  the 
town  in  which  the  defendant  or  his  property  might  be  ;  and  if  the  plain- 
tiffs be  all  non-residents  of  the  county,  or  if  the  defendant  be  a  non-resi- 
dent of  the  county,  then  the  action  should  be  brought  before  a  justice  of 
the  town  in  which  the  plaintiffs  or  defendant  might  be.  (A:) 

y)  19  John.  306.  (e)  6  Taunt  332,  and  see  6  T.  R.  28. 

xS  Arcbb.  PI.  304.  (/)  2  John.  Ch.  Rep.  506. 

a)  2  R.  8.  307,  §  1.  (g)  2  Saund.  212,  a,  n.  5. 

6)  10  John.  183.  (h)  7  John.  373. 

e)  Id.  70.     2  Gall.  105.     And  see        (0  3  T.  R.  631.  4  id.  627.    1  Bac. 

•Ifb  10  John.  69 ;  8  T.  R.  167 ;  2  Esp.    Abr.  503. 

Rep.  583.  ik)  2  R.  8. 159,  §  8. 

OO  10  John.  183.    6  IViunt  237 ;  11 
John.  418. 
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Other  matters  in  abatement,  which  relate  to  the  process  and  declara- 
tion, viz.  non-joinder  and  mis-joinder  of  plaintiffs  and  defendants,  I  have 
already  considered,  in  speaking  of  the  proper  parties  to  the  action,  and 
shall  not  here  repeat  them.  See  Vol.  I.  p.  606  to  609, 611, 612,  as  to  non- 
joinder of  proper  plaintiffs.  And  Vol.  I.  p.  609  to  611,  613  to  616,  as 
to  non-joinder  of  proper  defendants. {t)  To  a  plea  of  the  non-joinder  of 
a  party  as  defendant,  the  plaintiff  may  reply  that  the  party  not  joined 
was  an  infant.(7n)  And,  where  the  action  is  substantially  founded  upon 
contract,  or  arises  from  matter  of  contract,  although  in  form  the  action 
be  for  a  wrong  or  in  tort,  the  defendant  may  plead  the  non-joinder  of 
other  parties,  in  the  same  manner  as  if  the  action  had  been  brought  di- 
rectly upon  the  contract.  Thus,  in  an  action  on  the  case  against  a  car- 
rier, upon  the  custom,  or  the  owner  of  a  ship,  for  the  non-delivery  of 
goods  which  he  had  undertaken  to  carry,  as  the  plaintiff  has  an  election 
to  bring  assumpsit,  it  seems  that  he  cannot,  by  adopting  another  form  of 
action,  vary  the  rights  of  the  defendant,  who  may  therefore  plead  in 
abatement  that  his  partners  ought  to  be  joined  with  him  in  the  suit.(n) 

Where  the  plaintiff  sues  in  a  particular  character,  as  executor,  over- 
seer of  the  poor,  supervisor,  assignee,  &c.  &c.  if  the  defendant  means  to 
contest  the  character  in  which  the  plaintiff  sues,  he  must  plead  specially 
that  the  plaintiff  is  not  overseer,  dec.  If  he  pleads  the  general  issue,  he 
admits  the  character  assumed  by  the  plaintiff  to  be  correct.(o)  That 
this  would  be  proper  in  abatement,  see  Com.  Dig.  Abatement,  (E)  6, 
where  it  is  said  that  if  suit  be  brought  as  by,  or  against,  husband  and 
wife,  who  are  not  married,  this  is  proper  matter  in  abatement. 

Fourthly.  To  the  person  of  the  defendant.  That  the  defendant 
is  a  married  woman,  at,  or  after  the  commencement  of  the  suit,  is  a  prop- 
er plea  in  abatement.  But  where  the  husband  is  civilly  dead,  as  if  he  be 
confined  to  the  state  prison  for  life,(p)  or  is  an  alien  enemy,  residing 
abroad,  either  of  these  facts  may  be  replied,  and  will  oust  the  defendant 
of  her  plea  in  abatement.(9) 

Other  pleas  to  the  process,  &c.  It  is  also  matter  in  abatement  to 
the  process,  &,c.  that  it  is  by  summons  against  ?t  defendant,  who  is  a 
non-resident  oi  the  county  where  the  action  is  brought ;  or  by  process 


(0  See  also  7  Cowen,  816.   9  id.  44 ;  .    (o)  15  John.  208,  9.   2  Maule  &  Selw. 

2  Wen.  327.  563. 

(m)  3  Esp.  Rep.  76.    4  Taunt.  468.  (p)  2  R.  S.  586,  §20. 

(n)  6  T.  R.  369.  5  id.  651.    5  Bos.  &  (9)  See  1  Chit.  PI.  388,  9,  and  Um 

Pul.  465.    But  see  Vol.  I.  pp.  619,  620.  cases  there  cited. 
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other  than  short  summons  or  short  attachment,  in  cases  where  the  latter 
kind  of  process  only  is  proper.  See  Vol.  I.  pp.  501,  502,  510.  So 
Trhere  it  is  by  warrant,  and  the  defendant  is  a  resident  freeholder,  or 
man  of  a  family,  and  the  necessary  proof  was  not  made  to  entitle  the 
plaintiff  to  his  warrant ;  or,  if  the  plaintiff  is  a  non-resident,  and  the 
proper  security  was  not  given.  Vol.  I.  p.  511.  So  where  the  process 
was  by  attachment,  issued  without  the  proper  proof,  er  the  proper  secu- 
rity ;  but  not  where  it  issued  upon  proper  proof,  though  false,  or  found- 
ed in  mistake,  (r)  Other  pleas  to  the  process,  &c.  are,  certain  cases  of 
privilege  from  arrest  upon  a  warrant,  or  of  privilege  from  the  service  of 
other  process  mentioned.  Vol.  I.  p.  555,  as  to  privilege  from  servi-ce  by 
summons^  4*^.  p.  559  to  566,  of  a  warranty  Sfc;  which  we  shall  by  and 
hy  notice  more  particularly. 

As  to  any  defect  appearing  upon  the  face  of  the  process  or  return,  the 
proper  mode  in  which  to  avail  yourself  of  this  advantage  is,  to  state 
your  objection  verbally  to  the  justice  and  move  to  set  aside  the  proceed- 
ings. And  a  variance  between  the  process  and  declaration  cannot  be 
pleaded  in  abatement.  («) 

As  to  the  cause  of  abatement,  by  non-joinder  of  the  proper  defen- 
ants,  see  Vol.  I.  pp.  609,  615. 

We  have  also  seen  that  a  plea  in  abatement,  for  the  cause  that  the 
plaintiffs  or  defendants  suing  or  being  sued  as  husband  or  wife,  are  not 
married,  is  proper.(/) 

When  a  misnomer  may  be  pleaded,  and  the  effect  of  a  misnomer,  see 
ante,  pp.  18,  19,  20.  A  defendant  cannot  plead  a  misnomer  of  bis  co- 
defendant  in  abatement.(tt)  The  misnomer  of  a  defendant  must,  in  all 
cases,  be  pleaded  in  abatement. (t?)  A  mistake  in  the  declaration  as  to 
the  christian  name  of  a  plaintiffs  is  not  a  ground  of  nonsuit  at  the  trial ; 
and  such  mistake  cannot  be  taken  advantage  of,  except  by  a  plea  in 
abatement.(to) 

Fifthly.  Pleas  to  the  action  of  the  process.  A  fifth  ground  for 
pleading  in  abatement  is,  that  another  action  is  pending  for  the  same 
cause,  either  in  a  court  of  record  or  a  justice's  court,  or,  which  has  the 
same  effect,  that  the  defendant  first  commenced  an  action  against  the 
plaintiff,  in  which  the  plaintiff  is  compellable  to  set  off  the  demand  dis- 
closed in  his  declaration. (x)     And  it  makes  no  difference  whether  such 


r)  Vol.  I.  p.  537.  \  9  John.  130. 

g)  12  Wen.  271. 
^t)  Com.  Dig.  Abatement,  £.  6. 
(u)  Lutw.  36. 


i 


«)  4  Cowen,  14S.    See  also  id.  157. 
to)  2  Hall's  Super.  Ct  R.  569. 
(x)  1  John.  283.    1  Ck>wen,  115. 
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prior  suit  by  the  defendant  was  by  summons  or  warrant.(j()  But  such 
prior  warrant  must  be  served^  or,  in  other  words,  an  actual  arrest  of  the 
defendant  must  be  made,  before  it  saall  be  deemed  the  commencement 
of  a  suit.(z)  Under  certain  circumstances,  even  where  such  prior  suit 
is  duly  commenced,  a  warrant  may  issue  at  the  suit  of  the  defendant,  as 
we  shall  notice  more  at  large  by  and  by.(a)  Sut  a  suit  subsequently 
commenced  can  never  be  pleaded  in  abatement.(&) 

This  pendency  of  another  suit  can  only  be  pleaded  in  abatement,(c) 
except  in  a  penal  action,  wherein  the  pendency  of  a  suit  by  another  per- 
son, for  the  same  penalty,  may  be  pleaded  in  bar.(d)  It  only  applies 
where  the  other  suit  is  in  the  same  court,  or  in  another  court,  deriving 
its  jurisdiction  from  the  same  government  or  authority.(e)  A  plea, 
therefore,  of  an  action  pending  in  a  foreign  country,  or  in  another  state, 
is  bad.(/)  And  it  has  been  held,  that  where  the  other  action  was 
brought  in  the  circuit  court  of  the  United  States  in  another  state,  the 
pendency  of  the  proceedings  in  that  court  cannot  be  pleaded  in  abate- 
ment of  an  action  in  this.(g')  fiut  where  a  debt  due  to  the  plaintiff  had 
been  attached  in  the  hands  of  the  garnishee,  under  a  foreign  attachment 
in  the  state  of  Maryland,  by  a  creditor  of  the  plaintiffs,  it  was  held,  diat 
in  an  action  brought  by  the  plaintiffs  against  their  debtor,  the  garnishee, 
in  this  state,  he  might  plead  in  abatement  the  pendency  of  the  foreign 
attachment  in  Maryland. (A)  And  it  seems  that  the  pendency  of  a  suit 
against  a  vessel  for  a  forfeiture  in  the  district  court,  may  be  pleaded  in 
abatement  of  an  action  of  trespass  for  making  a  seizure,  (t)  In  a  suit 
against  two,  founded  upon  a  joint  cause  of  action  against  both,  one  of 
the  defendants  cannot  defeat  the  action,  by  pleading  in  abatement  mat- 
ters which  are  applicable  to  himself  alone.  To  make  a  plea  in  abate- 
ment effectual  in  such  a  case,  all  the  defendants  must  unite  in  the  plea, 
and  it  cannot  be  interposed  by  one  alone.(A;)  The  pendency  of  two 
suits  cannot  be  pleaded  in  abatement  of  each  other,  unless  commenced 
at  the  same  time.(/)  A  writ  of  error  pending  may  be  pleaded  in  abate- 
ment to  a  suit  on  the  judgment ;  but  the  plea  must  state  that  the  writ  of 
error  was  brought  before  the  action  vrzs  commenced  on  the  judgment, 
and  must  show  all  those  steps  taken,  which  are  required  by  law  to  make 


(y)  10  John.  238.  (0  d  John.  221. 

Iz)  2  R.  S.  160,  §  12.    See  also  Vol.        (/)  12  John.  109.    9  id.  221. 
I.  p.  600.  ig)  12  John.  99. 

(a)  See  2  R.  S.  165,  §  49.  (h)  5  John.  101 :  and  see  8  Gowen, 

h)  1  Wheat.  Rep.  215.  311 ;  Salk.  280,  pl/6. 
(c)  3  John.  259.    Com.  Dig.  Abate-        (i)  8  Wheat.  Hep.  247. 


ment,  H.  24.  (k)  1  Hall's  Super.  Ct.  R.  187. 

((f)  1  Chit.  PI.  393,  (0  3  Wen.  258. 


(A) 
(0 
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it  a  supersedeas  of  execution. (m)  ^nd  when  a  writ  of  error  shall  ope- 
rate as  a  supersedeas^  see  2  R.  S,  494,  6.  Upon  the  same  principle, 
where  a  certiorari  or  appeal  is  brought  on  a  justice's  judgment,  its  pen- 
dency may  be  pleaded  in  abatement  to  an  action  upon  the  judgment,  but 
it  must  appear  that  such  certiorari  or  appeal  was  brought  before  the  suit 
was  commenced. 

Where  the  defendant  pleads  another  action  pending,  the  plaintiff 
may,  before  replication  to  the  plea  in  abatement,  discontinue  the  first 
suit,  and  that  without  leave  of  the  court  or  payment  of  costs  ;(n)  by 
which  means  he  will  be  enabled  to  reply,  no  such  record^  or  no  such  suit 
depending^  as  the  defendant  has  set  forth  in  his  plea,  and  thus  deprive 
him  of  the  benefit  of  it.  ^ 

Of  the  form  of  a  Plea  in  Matement. 

As  this  plea  professes  to  question  the  form  or  regularity  of  the  plain- 
tiff's proceedings,  and  goes  merely  in  delay  of  his  remedy,  the  law  ex- 
acts the  greatest  formality  and  accuracy  in  framing  it.  A  plea  in  abate- 
ment must  not  be  double ;  it  must  be  good  to  every  intent,  and  requires 
the  greatest  precision  and  certainty.(o)  It  must  show  wherein  tbe  plain- 
tiff can  have  a  better  precept  or  remedy,  or,  in  the  language  of  the  com- 
mon law  courts,  must  give  him  better  process.(/>)  This  is  a  cardinal 
principle:  Thus,  if  in  an  action  of  assumpsit  against  A.,  he  plead  in 
abatement  the  non-joinder  of  B.  as  a  joint  contractor,  and  the  plaintiff 
take  issue  upon  the  plea,  and  it  appear  in  evidence  on  tbe  trial  that  the 
contract  was  made  by  A.,  B.  and  C,  judgment  must  be  rendered  in  fa- 
Tor  of  the  plaintiff;  for  the  defendant  has  not,  by  his  plea,  given  the 
plaintiff  a  better  writ.(9)  So  if  the  defendant  plead  that  he  is  misnamed 
or  that  a  wrong  addition  is  given  him  in  the  writ ;  he  must  show  in  his 
plea,  what  his  true  name  or  addition  is ;  and  thus  enable  the  plaintiff  to 
avoid  a  similar  mistake  in  a  subsequent  suit.(r) 

This  plea  should  also  have  proper  and  apt  beginning  and  conclu- 
8ion^(«)  and  it  is  laid  down  as  a  general  rule,(^)  that  a  plea  in  abate- 
ment is  to  be  known  by  its  beginning  and  conclusion  whatever  matter 
it  may  contain.(ti)     Thus,  a  plea  commencing  and  concluding  in  abate- 

(m)  2  John.  Cas.  312.  (q)  Mclntire  v.  Simmons,  before  Spen- 

(ft)  1  John.  Cas.  397 ;  Coleman,  97,  cer,  J.,  N.  Y.  sittings,  Nov.  1815. 

S.  C.    But  see  1  Chit  PL  394.    6  Mass.  (r)  See  Mould's  Pi.  ch.  5,  §  67. 

Bep.  174.  h)  2  Saund.  210,  note  1. 

(o)  2  Saund.  209,  b.     2  John.  Cas.  h)  6  Taunt.  587.  2  Marsh.  299,  S.  C. 

812.    Co.  litt.  303,  a.    8  T.  R.  186.  (u)  2  John.  Cas.  313.    10  John.  49. 

Willes,  42.    3  Wils.  413.    8  Bingr.  416.  See  Grah.  Prac.  2d  ed.  228.     Gould's 

(p)  6  Taunt.  595.    4  T.  R.  224.  PI.  ch.  5,  §  145.    2  Saund.  209,  d.      1 

Bac.  Abr.  28. 
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mentj  although  it  contain  matter  in  bar^  is  to  be  regarded  as  a  plea  in 
abatement j{v)  and  on  the  other  hand,  if  the  matter  pleaded  goes  only 
in  abatement,  (as  misnomer^  or  any  informality  in  the  process^)  bat  be- 
gins and  concludes  in  bar^  the  plea  is  in  frar.(iD)  But  when  the  begin- 
ning and  conclusion  of  the  plea  differ,  (the  former  being  in  abatement^ 
and  the  latter  in  bar^  and  e  conversoy)  there  is  some  confusion  in  the 
books,  as  to  the  effect  of  the  discrepancy  upon  the  character  of  the  plea, 
and  consequently  upon  the  mode  of  answering  it,  and  the  kind  of  judg- 
ment to  be  rendered  upon  it.  On  this  subject,  the  late  Judge  Gonld,  in 
his  excellent  treatise  on  pleading,  draws  the  following  distinctions  which 
are  unquestionably  correct  according  to  the  weight  of  authority.  When 
the  beginning  and  conclusion  of  the  plea  differ,  the  subject  matter  would 
seem  to  be  the  most  simple  and  obvious  criterion  of  its  character.  And 
such  is  the  established  rule,  when  the  application  of  this  criterion  would 
favor  the  plaintiff';  though  it  is  otherwise  when  the  same  criterion 
would  operate  in  favor  of  the  defendant :  a  distinction,  derived  from 
the  policy  of  discouraging  dilatory  pleas.  Thus,  if  matter,  which  goes 
only  in  bar^  begins  in  abatement  and  concludes  in  bar,  or  e  converse;  it 
is  a  plea  in  bar  by  reason  of  its  subject  matter;  and  being  ill,  by  reason 
of  the  discrepancy  between  its  commencement  and  conclusion,  the  plain- 
tiff, by  demurring  as  in  bar^  that  is,  by  concluding  his  demurrer  with  a 
prayer  of  his  debt  or  damages j  is  entitled  to  final  judgment  upon  it.  So 
also,  if  matter  which  goes  only  in  abatement,  begins  in  bar  and  con- 
cludes in  abatement,  or  e  conversoj  the  plaintiff  may  demur  as  in  bar. 
And  if  he  thus  demurs,  he  entitles  himself  to  final  judgment.  But  if 
issue  is  joined  on  such  a  plea,  and  found  for  the  defendant^  the  judg* 
ment  will  be,  as  on  a  plea  in  abatement;  though  if  the  same  issue  were 
found  for  the  plaintiffs  he  would  be  entitled  to  judgment  in  chief.  If  a 
plea  of  matter,  which  goes  indifferently,  either  in  bar  or  in  abatement, 
differs  in  its  commencement  and  conclusion,  the  plaintiff  may  with  equal 
propriety,  demur  to  it,  either  as  in  bar  or  in  abatement.  For  the  be- 
ginning and  conclusion  neutralize  each  other,  as  regards  the  character 
of  the  plea  ;  and  its  subject  matter^  (as  it  may  operate  either  way,)  fur- 
nishes no  criterion.  The  judgment  will  therefore  follow  the  nature  of 
the  prayer  with  which  the  demurrer  concludes.  It  is  obvious  then,  that 
the  course  most  advantageous  to  the  plaintiff,  is  to  demur  to  the  plea, 
as  in  bar;  as  by  thus  demurring,  he  will  entitle  himself  to  judgment  of 
recovery.     For  the  above  remarks,  see  Gould's  PL  ch.  5,  §  149  to  152. 


Co)  6  Taunt  587.    1  Bac.  Abr.  27.       (w)  Id.  ib. 
Gould's  PI.  ch.  5,  §  147. 
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To  illustrate  the  above  rules,  giving  a  character  to  this  plea,  suppose 
a  plea  to  commence  thus  :  ^^  the  defendant  prays  judgment  whether  he 
ought  to  answer  the  plaintifj  because  he  says^^  ^c;  and  then  going  on, 
and  setting  forth  a  release^  which  is  matter  in  bar^  should  conclude, 
^^  toherefore  he  prays  judgment,  whether  he  ought  to  answer  the  said 
plaintiff J*^  Here  the  plea  begins  and  concludes  as  a  plea  in  abatement, 
which  relates  to  the  person  of  the  plaintiff  or  defendant,  and  for  this 
reason,  although  it  contains  matter  in  bar,  viz.  a  release,  yet  it  shall  be 
esteemed  a  plea  in  abatement,  and  upon  a  demurrer  thereto,  a  judgment 
for  the  plaintiff  upon  such  demurrer  would  be,  that  the  defendant  an- 
swer over  to  the  plaintiff's  declaration,  and  not,  as  upon  a  plea  in  bar, 
that  the  plaintiff  do  recover  his  claim  against  the  defendant ;  and  it  is 
principally  in  reference  to  the  judgment,  which  we  shall  hereafter  con- 
sider, that  the  above  distinctions  are  considered  important.  This  dis- 
tinction, however,  I  have  no  doubt,  must  be  confined  to  courts  of  record. 
If  the  matter  be  in  bar,  whatever  the  beginning  or  conclusion,  in  a  jus- 
tic€?s  court,  the  plea  must  be  esteemed  in  bar  ;  and  any  defect  in  the 
beginning  or  conclusion,  which  is  mere  matter  of  form,  must  be  taken 
advantage  of  by  special  demurrer.(a:)  In  these  last  cases,  it  was  said 
that  a  formal  defect  must  be  objected  to  by  special  demurrer,  even  in  a 
plea  in  abatement.  But  see  Gould's  PI.  ch.  9,  §  12,  where  it  is  said 
that  in  dilatory  pleas,  defects  in  form  are  reached  by  general  demurrer. 
The  commencement  of  a  plea  in  bar  is,  ^^  that  the  plaintiff  ought  not 
to  have  and  maintain  his  aforesaid  action  thereof  against  the  defendant," 
see  ante,  p.  14,  as  we  shall  see  more  at  large  hereafter. 

By  this  brief  illustration,  the  nature,  meaning  and  object  of  the  above 
rules,  determining  the  character  of  a  plea  in  abatement,  will  be  under- 
stood. They  are,  to  be  sure,  of  no  great  importance  in  a  justice's  court, 
from  the  liberality  with  which  a  party  ought  to  be  allowed  to  amend  his 
plea  in  bar,  if  it  be  really  so,  even  on  a  judgment  against  him  upon  de- 

f  murrer,  which,  in  effect,  allows  of  an  answer  over,  the  same  as  a  judg- 

ment, upon  demurrer,  against  a  plea  in  abatement ;  but  it  is  held  that  a 
plea  in  abatement  cannot  be  amended,(y}  and  it  is  the  better  opinion, 
perhaps,  that  the  plaintiff  need  never  demur  specially  to  such  pleas,  but 

'  a  general  demurrer  will  reach  every  defect. (z)    Hence  the  above  dis- 

tinctions may  possibly  be  of  occasional  use  to  the  justice,  as  an  auxiliary 
guide  to  his  conduct  on  the  subject  of  these  pleas ;  as  whether  a  par- 


re)  See  2  John.  Gu.  318.    3  T.  R.        <;r)  See  Gould's  PL  ck  9,  6  ld>  and 
186.  the  cases  there  cited  in  note  <e.| 

(jf)  6  Wen.  72. 

Vol.  n,  15 
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ticular  plea  is  a  subject  of  ameDdment,  or  its  defects  reached  by  a  gene- 
ral demurrer,  where  they  are  merely  defects  of  form.  And  again,  a 
plea  in  abatement  cannot  be  pleaded  after  a  plea  in  bar  ;  neither  can  a 
plea  in  bar,  and  a  plea  in  abatement,  be  pleaded  at  the  same  time,(a} 
and  if  the  defendant  plead  in  abatement  and  in  bar  at  the  same  time,  in 
two  several  pleas,,  the  plea  in  bar  being  first,  the  justice  may  treat  the 
plea  in  abatement  as  a  nullity,  and  it  need  not  be  answered.(&)  Here, 
again,  the  above  formal  rules  may  be  of  use ;  and  so,  perhaps,  in  some 
other  cases.  Where  a  plea  has  no  formal  commencement  or  conclusion, 
its  character  must  be  determined  by  its  matter  only.(c)  A  plea  of  a 
misnomer,  it  is  said,  must  be  pleaded  in  proper  person. (d)  There  are, 
however,  precedents  to  the  contrary  ;{e)  and  in  Ld.  Raym.  509,  Holt, 
Ch.  J.  was  of  opinion,  that  a  misnomer  pleaded  by  attorney,  was  good 
cause  to  refuse  the  plea,  but  not  to  demur.  A  plea  to  the  jurisdiction 
of  the  court  must  also  be  pleaded  in  person,  and  not  by  attorney. (y) 
So  if  a  single  woman  contract  a  debt,  and  afterwards  marry,  and  is  sued 
as  a  single  woman,  she  must  plead  her  being  a  married  woman  in  abate- 
ment, in  person,  and  not  by  attorney.(g)  But,  with  these  exceptions, 
pleas  in  abatement  may  be  pleaded  by  attorney.(A)  Where  the  defen- 
dant is  bound  to  appear  in  a  particular  manner,  as  in  case  of  infants, 
married  women,  sued  as  such,  idiots  and  lunatics,  &c.  their  pleas,  of 
whatever  nature,  must,  of  course,  be  pleaded  and  conducted  by  the  per- 
son legally  authorized  to  answer  for  them,  as  in  the  cases  mentioned, 
Vol.  I.  p.  686  to  589.     And  see  also,  1  Chit.  PI.  399.     2  id.  410. 

Beginning  and  concltision  of  a  Plea  in  Abatement. 

1.  In  pleading  to  the  jurisdiction  of  the  court,  the  plea  begins  and 
concludes,  by  praying  judgment,  if  the  court  trill  take  further  cogni- 
zance  of  the  suit,{i) 

2.  Where  the  defendant  pleads  in  abatement  of  the  process,  a  matter 
apparent  on  the  face  of  it,  (as  that  there  are  not  six  days  between  the 
teste  and  return  of  a  summons,  for  instance,)  he  must  begin  and  conclude 
his  plea  by  praying  judgment  of  the  processj  and  that  the  sam£  may  be 
qua8hed.{k)    But  we  before  mentioned,  that  the  better  way  to  take  ad- 


(a)  2  Cowen,  417.    13  Wen.  285.  (g)  2  Saund.  209,  c.     1  Chit  PL  399. 

b)  1  John.  Cas.  101.  (h)  1  Chit  PI.  39a    See  alao  Gnh. 

2  id.  313.  Prac.  2d  ed.  229. 

2  Saund.  209,  b.  (i)  1  Bac.  Abr.  28.  2  Saund.  209.  d. 

Id.  ib.    1  Chit  PI.  898.  (ik)  2  Saund.  209,  a.  d.    And  see  fiir- 
2  Saund.  209,  c.    1  Chit  PI.  898.    ther  as  to  the  prayer  of  Judflinent  id. 
.Black.  1094. 
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vantage  of  the  defect  appearing  in  the  process  or  return  is,  to  move  to 
set  the  same  aside.     Ante,  p.  108. 

Where  the  plea  in  abatement  of  the  process  is  founded  on  some  ex- 
trinsic matter)  such  as  a  misnomer^  &c.  not  appearing  on  the  face  of  the 
process)  it  may  commence  and  conclude  in  the  same  way,  though  the 
practice  is  said  in  strictness  to  be,  merely  to  conclude  with  praying  judg- 
ment of  the  process,  &c.(/)  A  plea  of  misnomer  of  the  defendant  is  bad, 
which  begins  thus :  ^^  And  the  said  jRtcAard,  sued  by  the  name  of  Ro- 
bert," 8if:.{m)  or  thus  :  and  he  against  whom  the  plaintiff  has  brought 
his  suit,  by  the  name  of  Richard  Roe^^  &c.(n) 

3.  In  pleading  to  the  person  either  of  the  plaintiff  or  defendant,  the 
prayer  is  of  judgment  whether  the  defendant  ought  to  anewer^  or  the 
plaintiff  to  he  answered^  accordingly  as  the  plea  relates  to  the  person  of 
the  plaintiff  or  defendant.(o) 

Yet  it  is  said,  that  a  plea  of  privilege  of  an  attorney  (which  is  a  plea 
to  the  person)  concluding  with  a  prayer,  as  in  a  plea  to  the  jurisdiction 
-whether  the  court  will  take  further  cognizance  of  the  suit,  is  not  a  nul- 
lity,(p)  and,  indeed,  such  a  plea  has  been  adjudged  good  upon  demur- 
rer ,(9)  and  this  seems  a  very  appropriate  mode  of  praying  judgment  in 
a  justice's  court,  upon  a  plea  in  abatement,  by  an  attorney  of  the  higher 
courts,  when  arrested  on  process  issued  from  a  justice's  court ;  for  they 
are  expressly  privileged  from  arrest  while  their  respective  courts  are 
sitting,  in  case  they  are  actually  employed,  in  some  cause  pending  and 
then  to  be  heard,  or  when  attending  on  a  reference,  and  for  a  reasonable 
time  after  the  hearing.     See  ante,  p.  560. 

If  the  death  of  the  party  be  pleaded  in  abatement,  the  defendant  must 
not  'pt^'j  judgment  of  the  process  and  that  the  same  may  he  quashed^  but 
if  the  court  will  proceed  any  further;  for  the  writ  was  in  fact  abated  be- 
fore, by  the  death  of  the  party. (r) 

A  plea  in  abatement  must  pray  the  proper  judgment,  or  the  court  is 
not  bound  to  give  it,  as  they  are  upon  a  plea  in  bar,(f)  and  unless  the 
proper  judgment  be  prayed,  it  will  be  bad  on  demurrer.  (^) 

Pleas  in  abatement  are  not  amendable,  because  they  are  dilatory,  and 
do  not  go  to  the  merits  of  the  action. (t«)  But  yet  it  would  be  advisable, 
where  matter  in  bar  is  pleaded  in  abatement,  to  suffer  the  party  to  amend 


(0  2Saund.  209,  a.^^.  (p)  1  John.  Cas.  328. 

I  to)  5  T.  R.  487.  (a)  12  Eaat,  644. 

(n)  8    T.   R.    616.     6  Taunt.  662,  (r)  3  Lev.  120. 

e53»  a.  (s)  10  Eact,  87. 

(0)  See  2  Saund.  209,  d.  6  Mod.  144,  (0  8  T.  R.  186. 

and  see  further,  2  Saund.  210,  c.  1  Bac.  (u)  1  Selw.  Pr.  2754    6  WMi.  72. 
Abr.  28. 
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such  plea  if  overruled  upon  demurrer,  and  indeed)  such  would  be  the 
effect  of  the  judgment  itself ;  for  the  party,  in  such  case,  is  always  bound 
to  answer  further. 

The  plaintiff,  moreover,  need  not  point  out  the  particular  defect  of 
the  plea  in  abatement,  though  it  be  merely  formal,  as  he  must  do  upon 
demurrer,  in  other  cases ;  but  a  general  demurrer  reaches  every  de* 

fect.(») 

When  one  plea  in  abatement  is  overruled,  the  defendant  may  plead 
another,  provided  he  does  not  invert  the  established  order  of  pleading, 
which  is,  1.  To  the  jurisdictioti  of  the  court;  2.  To  the  person  of  the 
plaintiff;  3.  To  the  person  of  the  defendant;  4.  To  the  process,{w) 
But  the  latter  plea  must  not  be  repugnant  to  the  former.(x)  A  plea  in 
the  second,  third,  or  fourth  order  of  pleading,  waives  all  right  to  plead 
any  matter  whatever  in  abatement.(y) 

These  pleas  in  abatement  must  be  verified  by  aifidavit,  or  by  some  other 
evidence.(z)  But  if  the  matter  of  the  plea  appear  upon  the  face  of  the 
process  or  proceedings  before  the  justice,  no  affidavit  of  verification  is 
necessary.(a)  The  affidavit  may  be  made  by  the  defendant  or  a  third 
person.(&)  And  the  plea  may  be  verified  by  proof  other  than  by  affi- 
dayit — this  is  authorized  by  the  very  terms  of  the  statute.  The  affida- 
vit may  be  in  the  following  form,  and  should  be  inserted  immediately 
after  the  plea  : 

FORM   OF   AN   AFFIDAVIT   OF    VERIFICATION  TO   A   PLEA    IN    ABATEMKNT. 

Saratoga  County,  ss.  James  Jackson,  the  above  named  defen- 
dant, being  duly  sworn,  says  that  the  above  plea  is  true  in  substance 

and  matter  of  fact. 

James  Jackson. 
Sioorji  before  me  this  ? 
v...day  of....y  1844.  J 

Ransom  Cook,  Justice  of  the  Peace. 

This  affidavit  must  be  positive,  as  to  the  truth  oT  every  fact  contained 
in  the  plea.  Hence  if  it  be  that  the  plea  is  true  8ic.  to  the  best  of  the 
deponenfs  knowledge  and  belief  it  will  not  answer.(3)     So  where  the 


(v)  2   Maule   and    Selw.    485.     Ld.        (x)  Dual.    Prac.    445^      Com.   Dig. 

Kavm.  1016.    See  also  Gould's  PI.  ch.  Abatement,  i.  4. 
9,  i  12,  and  the  casea  there  cited  in  note        (y)  1  John.  Cas.  101. 
(8).  (z)  2R.  S.276,  §21. 

(w)  See    Dunlap's    Prac.  428,    445.       (a)  See  Grab.  Prac.  2d  ed.  229. 
Gnh.  Prac.  2d  ed.  224.  (6)  Id.  ib. 

(3)  Kingsland  v.  Cowman,  5  Hill,  608.    22  Wen.  644,  note. 
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defendant  intends  to  call  and  examine  the  plaintifif  for  the  purpose  of 
proying  usury,  pursuant  to  the  act  of  May  5, 1837,  (Sess.  Laws,  of  1837, 
p.  487,  §  2.)  the  affidavit  verifying  the  plea  or  notice  must  state  positively 
that  the  same  is  true  in  substance  and  matter  of  fact.  An  affidavit  that 
the  defendant  verily  believes  it  to  be  true  will  not  be  sufficient.(4) 
And  if  the  affidavit  accompanying  the  plea  or  notice  be  defective,  it  can^ 
not  be  aided  by  one  made  at  the  trial.(6) 

FORMS  OF  PLEAS  IN  ABATEMENT. 

For  the  reasons  stated  ante,  p.  106,  we  give  no  forms  of  pleas  to  the 
jurisdiction  of  the  court.  They  are  seldom  or  never  heard  of  in  a  jus- 
tice's court. 

To  THE  PROCESS  AND  DECLARATION. — J^Ton-joifider  ofa  tenant  in  common^ 
in  trespass  for  takings  or  injuring  goods  or  chattels. 

Richard  Roe 

ads. 

James  Jackson. 

The  said  D.  prays  judgment  of  the  summons  in  this  cause,  and  that 

the  same  may  be  quashed,  because  he  says,  that  the  said  several  goods 

and  chattels  mentioned  in  the  said  declaration,  at  the  time  of  the  said 

supposed  trespass,  if  any  such  there  were,  were  the  proper  goods  and 

chattels  of  the  said  P.  and  one  John  Styles^  and  not  of  the  said  P.  alone ; 

and  that  the  said  P.  and  the  said  John  Styles  then  possessed  the  same 

goods  and  chattels  as  tenants  in  common  ;  which  said  John  Styles  is  still 

living,  to  wit,  at  the  town  of  Saratoga  Springs,  in  the  county  aforesaid. 

And  this  he,  the  said  D.,  is  ready  to  verify,  &c.     Wherefore  he  prays 

.judgment  of  the  said  summons,  and  that  the  same  may  be  quashed. 

The  same  form  will  answer  in  trover  or  trespass  on  the  case^  for  tak- 
ing or  injuring  personal  property,  only  substitute  the  word  "  grievance^^ 
or  "  grievances'^  for  "  trespass^  or  "  trespasses. '^^ 

Where  the  plea  in  abatement  of  non-joinder,  is  to  the  whole  of  the 
action,  it  is  not  necessary  to  plead  in  abatement  both  of  the  process  and 
declaration,  though  this  may  be  done ;  but  it  is  sufficient  to  plead  to  the 
process  only ;  but  where  it  is  intended  ta  plead  in  abatement  of  only 
part  of  the  process,  (which  may  be  done,)  as  if  the  cause  of  abatement 
arise  from  some  of  the  counts  in  the  declaration,  or,  in  the  last  form,  from 


(4) 


4)  Kingiland  ▼.  Cowman,  5  Hill,  608.    22  Wen.  644,  note. 
Id.  lb. 
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some  of  the  goods  being  jointly  owned  by  the  plaintiff  and  another,  the 
defendant  must  plead  in  abatement  of  both. (c) 

And  an  action  may  be  thus  abated  as  to  part,  and  remain  good  as  to 
the  residue ;  and  the  defendant  may  plead  in  abatement  as  to  part^  and 
demur,  or  plead  in  bar  to  the  residue  of  the  process  and  declaration. 
The  settled  rule  on  this  subject  is,  that  where  the  plaintiff  in  any  action 
which  is  cognizable  before  a  justice,  demands  two  things^  and  it  appears 
from  his  own  showing  that  he  cannot  have  an  action  or  better  process 
for  one  of  them,  the  process  shall  not  abate  in  the  whole,  but  shall  stand 
for  so  much  as  is  good  ;  but  if  it  appear  that  he  has  a  cause  of  action 
for  both  the  things  demanded,  but  the  process  is  not  the  proper  process 
for  one  of  them,  but  he  may  have  another  action  for  it,  in  another  form 
or  right,  the  whole  process  shall  abate.  Thus,  if  executors  should  bring 
an  action  for  breaking  the  testator^s  cIosBj  and  taking  away  a  certain 
sum  of  money  in  the  testator's  life  time,  though  the  writ  will  not  lie  for 
breaking  the  close,  yet  it  is  good  for  taking  away  the  money. (d)  And 
again,  where  the  plaintiff  brought  an  action  of  assumpsit  as  administra- 
tor, and  declared  in  several  counts  on  four  several  promises,  of  which 
three  were  laid  to  the  intestate,  and  the  fourth  was  on  an  account  stated^ 
or  balance  struck,  between  the  plaintiff  and  defendant,  of  matters  in  the 
plaintiff  ?s  own  right ;  on  demurrer,  the  court  abated  the  whole  action, 
because  the  plaintiff  could  not  join  a  count  for  moneys  due  to  his  testator 
with  a  count  for  money  due  in  his  own  right.(e)  But  in  these  cases, 
where  the  cause  for  abating  the  whole  writ  grows  out  of  the  form  of  the 
plaintiff's  declaring,  whether  the  question  arise  upon  demurrer,  or  plea 
in  abatement,  the  justice  may,  I  think,  suffer  the  plaintiff  to  amend,* as 
in  a  misjoinder  of  action. (/)  And  where  the  cause  of  abatement  does 
not  appear  upon  the  declaration,  but  is  pleaded  by  the  defendant,  and 
relates  to  but  part  of  the  process  and  declaration,  then,  in  all  cases,  a 
part  may  abate  and.  the  residue  stand  good.(g) 

If  a  plea  in  abatement  contain  matter  which  goes  in  part  abatement 
of  the  process  only,  but  conclude  with  a  prayer  that  the  whole  process 
may  be  abated,  the  court  may  still  abate  so  much  only  as  the  matter 
pleaded  applies  to.(A) 


(c)  2  Saund.  210,  note  c.  and  the  pre-  (/)  See  Vol.  I.  p.  617. 
cedent,  2  Bos.  &  Pull.  420.  (g)  2  Bos.  &  Pull.  422,  8. 

(d)  See  Vol.  I.  pp.  611,  612.  (h)  2  Saund.  210,  d.    2  Bos.  k  Pull, 
(e;  See  the  cases  cited  in  Dunlap's  422. 

Pr.  437, 8.    See  also  Gould's  PI.  ch.  6,  § 
157. 
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In  trespass  to  personal  property. — Jfon-jcinder  of  ajwnt  tenant  by 
the  plaintiff  as  to  part  of  the  goods ;  and  general  issue^  as  to  the  residue. 

And  the  said  D.,  as  to  the  taking  and  carrying  away  and  converting 
to  Ids  own  use,  the  said  bed,  two  blankets,  and  two  pillow  cases,  in  the 
said  declaration  mentioned,  prays  judgment  of  the  summons  and  decla- 
ration in  this  cause,  because  he  says  that  the  said  bed,  two  blankets  and 
two  pillow  cases,  at  the  time  of  the  said  supposed  trespass,  if  any  such 
there  were,  were  the  proper  goods  and  chattels  of  the  said  P.,  and  one 
John  Styles^  and  not  of  the  said  P.  alone  ;  and  that  the  said  P*  and  the 
said  John  Styles  then  possessed  the  said  goods  and  chattels  as  joint  ten- 
ants ;  which  said  John  Styles  is  still  living,  to  wit,  at,  &c.  and  this  he, 
the  said  D.,is  ready  to  verify,  &c.  Wherefore,  as  to  the  taking  and  car- 
rying away,  and  converting  to  his  own  use,  the  said  bed,  &c.  he  prays 
judgment  of  the  said  summons  and  declaration,  and  that  the  same  may 
be  quashed.  And  as  to  the  taking  and  carrying  away,  and  converting 
to  his  own  use,  the  residue  of  the  goods  and  chattels  in  the  said  declara- 
tion mentioned,  he  the  said  D.  says  he  is  not  guilty  ^thereof,  in  manner 
and  form  as  the  said  P.  hath  alleged. 

If  there  be  several  counts,  setting  forth  the  taking,  &c.  of  the  same 
goods  and  chattels,  or  other  goods  and  chattels,  the  allegations  in  each 
count  may  be  met  in  the  same  way,  according  to  the  fact,  by  pleading  in 
abatement  as  to  the  takings  ^c.  in  the  first  count,  and  the  general  issue, 
or  other  plea  in  bar,  or  abatement,  as  to  the  takings  ^c.  the  residue  of 
the  goods  in  that  count,  and  so  in  the  same  manner  of  the  2d  count,  de- 
signating them  in  the  pleas,  1st,  2d,  and  3d  counts,  &c.  to  any  number. 

These  forms  can  easily  be  adapted  to  trover,  case,  &c,  and  other 
wrongs  to  personal  property,  unaccompanied  with  force,  which  are 
styled,  in  pleading,  grievances,  instead  of  trespasses. 

Thus,  in  trover,  say  : 

And  the  said  D.,  as  to  the  converting,  &c.  of  the  said  bed,  &c.  as  men- 
tioned in  the  said  declaration,  prays  judgment  of  the  said  summons,  &c. 
because  he  says,  that  at  the  time  of  the  committing  of  the  said  supposed 
grievance,  if  any  such  there  were,  &c.  [omitting,  in  trover  and  other  ac- 
tions, the  allegation  that  they  possessed  them  as  tenants  in  comn)on,  &c. 
at  the  time  of  the  grievance,  where  the  action  presupposes  the  goods, 
&c.  out  of  their  possession,  when  the  injury  is  committed.] 

And  the  general  issue,  or  other  plea  in  bar,  as  to  the  converting,  &c. 
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of  the  residue  of  the  said  goods  and  chattels  in  the  said  declaration  men- 
tioned, may  also  be  pleaded,  according  to  the  fact. 

Trespass  on  lands — Jfon-jovfider  of  a  tenant  in  common  by  the  plaintiff^. 

The  said  D.  prays  judgment  of  the  summons  and  declaration  in  this 
cause,  and  that  the  same  may  be  quashed,  because  he  says,  that  the  said 
close  was,  at  the  time  of  the  said  several  supposed  trespasses,  the  close 
of  the  said  P.  and  one  John  Styles,  and  not  of  the  said  P.  alone.  And 
that  they  then  possessed  the  same  as  tenants  in  common.  And  the  said 
D.  avers  that  the  said  John  Styles  is  still  living,  to  wit,  at,  &c.  and  this^ 
&c.     Wherefore,  &c.  {as  in  the  last.) 

This  plea  is  also  proper  in  actions  on  the  case,  for  an  injury  to  real 
property,  as  for  a  nuisance,  or  suffering  fire  to  bum  over  the  plaintiff's 
land,  &c. 

As  to  whether  this  plea  is  such  a  plea  of  title  as  will  oust  the  justice 
of  jurisdiction,  the  requirements  of  the  statute  in  such  cases  being  com- 
plied with,  see  our  remarks  post,  on  the  subject  of  pleas  of  title  in  bar. 

Assumpsit — Jfon-joinder  of  a  joint  promisor. 

Pray  judgment  of  the  summons  or  warrant,  8fc.  and  say  : 
Because  he  says,  that  the  said  several  supposed  promises,  if  any  such 
were  made,  were  made  jointly  with  one  John  Styles,  and  not  by  the  said 
D.  only,  and  the  said  John  Styles  is  still  living,  to  wit,  at,  &c.  and  this^ 
&c.     Wherefore,  &c.  {as  before.) 

If  there  be  several  counts  in  the  declaration,  for  several  causes  of  ac- 
tion, some  of  which  have  no  foundation  in  fact,  limit  your  plea  in  abate- 
ment, according  to  the  truth  of  the  case,  or  you  may  endanger  your 
whole  defence.  Thus,  suppose  a  declaration ^br  work,  which  was  done 
for  you  and  another,  in  one  county  and  another  count  for  money  lent, 
another  for  money  paid,  t^c.  which  two  last  charges  are  false,  you  should 
plead  thus : 

Jfon-joinder  of  co-promisor  in  the  first  count,  and  general  issue  as  to 

the  two  last  counts. 

The  said  D.,  as  to  the  promise  mentioned  in  the  first  count  of  the  said 
declaration,  prays  judgment  of  the  summons  and  declaration,  {or  war- 
rant and  declaration,  according  to  the  fact,)  and  that  the  same  may  be 
quashed,  because  he  says,  that  the  said  promise  in  the  said  first  count 
mentioned,  if  any  such  were  made,  was  made  jointly  with  one  John 
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Styles^  and  not  by  the  said  D.  only,  which  said  John  Styles  is  still  living, 
to  wit,  at,  &c.  and  this  he  is  ready  to  verify,  &c.  Wherefore,  as  to  the 
said  promise,  mentioned  in  the  first  count,  he  prays  judgment  of  the  said 
summons,  {or  nDorrani)  and  declaration,  and  that  the  same  may  be 
quashed. 

And  as  to  the  said  two  last  counts  of  the  said  declaration,  he  says, 
that  he  did  not  undertake  and  promise  in  manner  and  form  as  is  therein 
alleged. 

Again,  suppose  the  plaintiff  declares  against  you,  in  one  count,  for 
goods  sold  and  delivered^  a  part  of  which  goods,  you  purchased  alone^ 
and  a  part  were  purchased  by  you  and  your  partner :  If  you  plead  in 
bar,  the  plaintiff  may  go  for  the  whole  under  this  single  count.  You 
must  therefore,  in  this  and  the  like  cases,  plead  in  abatement  as  to  part 
of  the  claim  and  in  bar  as  to  the  residue,  (if  you  have  a  bar.)     Thus  : 

Jfon-joinder  of  co-promisor ^  as  to  party  and  statute  of  limitations  as  to 

the  residue  of  the  same  count. 

The  said  D.,  as  to  certain  goods,  part  and  parcel  of  the  said  goods, 
wares  and  merchandize  mentioned  in  the  said  declaration,  viz.  (here 
mention  them,  if  you  have  a  bill  of  particulars  ;  if  not,  say)  of  the  value 
of  $10,  and  the  sale  and  delivery  thereof,  to  the  said  D.,  and  his  prom- 
ise to  pay  the  said  P.  therefor,  as  alleged  in  the  said  declaration,  prays 
judgment  of  the  warrant  and  declaration  in  this  cause,  and  that  the  same 
may  be  quashed,  because  he  says,  that  the  said  promise  to  pay  the  said 
P.  therefor,  if  any  such  were  made,  was  made  jointly  with  one  John  Styles^ 
and  not  by  the  said  D.  only,  which  said  John  Styles  is  still  living,  to  wit, 
at,  ^c.  and  this  he  is  ready  to  verify,  ^.     Wherefore,  as  to  the  said 
promise  before  mentioned  in  this  plea,  he  prays  judgment  of  the  said 
warrant  and  declaration,  and  that  the  same  may  be  quashed.     And,  as 
to  the  residue  of  the  said  cause  of  action  in  the  said  declaration  men- 
tioned, the  said  D.  says,  that  the  said  P.  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that  he  did  not 
undertake  and  promise,  iu  manner  and  form  as  the  said  P.  has  above 
thereof  alleged,  at  any  time  within  six  years  next  before  the  commence- 
ment of  this  suit ;  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment  as  to  the  said  residue  of  the  said  cause  of  action,  and  that  the 
said  P.  may  be  barred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  the  said  D. 

In  pleading  non-joinder  to  debt  on  bond,  or  other  sealed  instrument, 
or  in  covenant  thereon,  the  plea  craves  oyer  of  the  deed,  and  sets  it 
Vol.  II.  16 
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of  the  residue  of  the  said  goods  and  chattels  in  the  said  declaration  men- 
tioned, may  also  be  pleaded,  according  to  the  fact. 

Tbespass  on  hAiTDS — J^Ton-joinder  of  a  tenant  in  common  by  the  plaintiff. 

The  said  D.  prays  judgment  of  the  summons  and  declaration  in  this 
cause,  and  that  the  same  may  be  quashed,  because  he  says,  that  the  said 
close  was,  at  the  time  of  the  said  several  supposed  trespasses,  the  close 
of  the  said  P.  and  one  John  Styles^  and  not  of  the  said  P.  alone.  And 
that  they  then  possessed  the  same  as  tenants  in  common.  And  the  said 
D.  avers  that  the  said  John  Styles  is  still  living,  to  wit,  at,  &c.  and  this, 
&c.     Wherefore,  &c.  {as  in  the  last.) 

This  plea  is  also  proper  in  actions  on  the  casCy  for  an  injury  to  real 
property,  as  for  a  nuisance,  or  suffering  fire  to  burn  over  the  plaintiff's 
land,  &c. 

As  to  whether  this  plea  is  such  a  plea  of  title  as  will  oust  the  justice 
of  jurisdiction,  the  requirements  of  the  statute  in  such  cases  being  com- 
plied with,  see  our  remarks  post,  on  the  subject  of  pleas  of  title  in  bar. 

Assumpsit — Jfon-joinder  of  a  joint  promisor. 

Pray  judgment  of  the  summons  or  warrant ,  fyc.  and  say  : 
Because  he  says,  that  the  said  several  supposed  promises,  if  any  such 
were  made,  were  made  jointly  with  one  John  Styles^  and  not  by  the  said 
D.  only,  and  the  said  John  Styles  is  still  living,  to  wit,  at,  &c.  and  this^ 
&c.     Wherefore,  &c.  {as  before.) 

If  there  be  several  counts  in  the  declaration,  for  several  causes  of  ac- 
tion, some  of  which  have  no  foundation  in  fact,  limit  your  plea  in  abate- 
ment, according  to  the  truth  of  the  case,  or  you  may  endanger  your 
whole  defence.  Thus,  suppose  a  declaration  ^br  worky  which  was  done 
for  you  and  another,  in  one  count,  and  another  count  for  mcmey  lent, 
another  for  money  paidy  ifc.  which  two  last  charges  are  false,  you  should 
plead  thus : 

JNon-joinder  of  co-promisor  in  the  first  county  and  general  issue  as  to 

the  two  last  counts. 

The  said  D.,  as  to  the  promise  mentioned  in  the  first  count  of  the  said 
declaration,  prays  judgment  of  the  summons  and  declaration,  {or  war- 
rant and  declarationy  according  to  the  facty)  and  that  the  same  may  be 
quashed,  because  he  says,  that  the  said  promise  in  the  said  first  count 
mentioned,  if  any  such  were  made,  was  made  jointly  with  one  John 
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Styles,  and  not  by  the  said  D.  only,  which  said  John  Styles  is  still  living, 
to  wit,  at,  &c.  and  this  he  is  ready  to  verify,  &c.  Wherefore,  as  to  the 
said  promise,  mentioned  in  the  first  count,  he  prays  judgment  of  the  said 
summons,  {or  uoarrant)  and  declaration,  and  that  the  same  may  be 
quashed. 

And  as  to  the  said  two  last  counts  of  the  said  declaration,  he  says, 
that  he  did  not  undertake  and  promise  in  manner  and  form  as  is  therein 
alleged. 

Again,  suppose  the  plaintiff  declares  against  you,  in  one  count,  for 
goods  sold  and  delivered,  a  part  of  which  goods,  you  purchased  alone, 
and  a  part  were  purchased  by  you  and  your  partner :  If  you  plead  in 
bar,  the  plaintiff  may  go  for  the  whole  under  this  single  count.  You 
must  therefore,  in  this  and  the  like  cases,  plead  in  abatement  as  to  part 
of  the  claim  and  in  bar  as  to  the  residue,  (if  you  have  a  bar.)     Thus  : 

J^Ton-joinder  of  co-promisor,  as  to  part,  and  statute  of  limitations  as  to 

the  residue  of  the  same  count. 

The  said  D.,  as  to  certain  goods,  part  and  parcel  of  the  said  goods, 
wares  and  merchandize  mentioned  in  the  said  declaration,  viz.  (here 
mention  them,  if  you  have  a  bill  of  particulars  ;  if  not,  say)  of  the  value 
of  $10,  and  the  sale  and  delivery  thereof,  to  the  said  D.,  and  his  prom- 
ise to  pay  the  said  P.  therefor,  as  alleged  in  the  said  declaration,  prays 
judgment  of  the  warrant  and  declaration  in  this  cause,  and  that  the  same 
may  be  quashed,  because  he  says,  that  the  said  promise  to  pay  the  said 
P.  therefor,  if  any  such  were  made,  was  made  jointly  with  one  John  Styles, 
and  not  by  the  said  D.  only,  which  said  John  Styles  is  still  living,  to  wit, 
at,  ^c,  and  this  he  is  ready  to  verify,  ^c.  Wherefore,  as  to  the  said 
promise  before  mentioned  in  this  plea,  he  prays  judgment  of  the  said 
warrant  and  declaration,  and  that  the  same  may  be  quashed.  And,  as 
to  the  residue  of  the  said  cause  of  action  in  the  said  declaration  men- 
tioned, the  said  D.  says,  that  the  said  P.  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that  he  did  not 
undertake  and  promise,  in  manner  and  form  as  the  said  P.  has  above 
thereof  alleged,  at  any  time  within  six  years  next  before  the  commence- 
ment of  this  suit ;  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment  as  to  the  said  residue  of  the  said  cause  of  action,  and  that  the 
said  P.  may  be  barred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  the  said  D. 

In  pleading  non-joinder  to  debt  on  bond,  or  other  sealed  instrument, 
or  in  covenant  thereon,  the  plea  craves  oyer  of  the  deed,  and  sets  it 
Vol.  n.  16 
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forth)  and  then  avers  that  the  party  omitted,  Sealed  and  delivered  the 

deed,  and  not  the  defendant  only,  and  that  the  co-obligor,  &c.  is  still 

living,  &c.    The  formal  parts  are  framed  on  a  similar  plan  with  the 

above  pleas  of  non-joinder  in  other  cases. (t) 

The  following  is  the  form  of  craving  oyer  in  all  cases  :  (and  that  the 

party  has  a  right  to  oyer,  see  ante,  p.  31.) 

Farm  of  craving  oyer  by  defendant. 

Richard  Hoc     i     j.^^^  ^^y  ^  ^^^^^         ^^  ^^^  ^^^  ^^^.  j^  ^j^^  ^^ 

r  r    u        \  declaration  mentioned. 

James  Jackson.  ) 

If  it  is  produced,  the  plea  then  goes  on  to  say,  ^^  and  it  is  read  to  Atm, 

in  these  fDords^viz.  (setting  forth  the  deed  ver&a/tm,  and  then  proceeding 

thus  :)  which  being  read  and  heard^  the  said  D.  saysj  4rc.  (pleading  in 

abatement,  or  in  bar,  as  suits  the  defendant's  case.)     And  so,  if  the 

plaintiff  wishes  oyer  of  a  deed  pleaded  on  the  part  of  the  defendant,  he 

is  entitled  to  it  on  a  similar  demand,  and  may  set  it  forth  as  a  part  of  his 

replication,  if  he  shall  deem  it  necessary.     As  if  the  defendant  should 

plead  a  release,  or  other  sealed  instrument  in  bar. 

When  non-joinder  should  be  pleaded  in  abatement,  3ee  Vol.  I.  pp.  609, 
610,  611,  and  615. 

Misnomer  of  defendant  in  the  christian  name. 

Richard  JRoe,  sued ' 

yJZu  p^T^  ^   I      Pray  judgment  of  the  process  and  deelaratum  a$ 
ads      '       U^Me^Src. 
James  Jackson.   ) 

Because  he  says,  that  he  was  named  and  called  by  the  name  of  Rich- 
tard  Aoe,  and  by  the  said  christian  name  of  Richard  hath  always  been 
called  and  known,  without  this,  that  the  said  D.  ever  was  named,  called 
or  known,  by  the  christian  name  of  Dicky  as  the  said  P.  has  above  in 
declaring  supposed. 

The  above  may  easily  be  altered  to  meet  a  misnomer  of  the  sumamis, 
stnd  so  of  a  misnomer  of  the  plaintiff. 
When  this  plea  is  proper,  see  ante,  p.  18  to  21. 


(i)  See  3  Chit  PL  dOl^  and  cases  there  cited. 
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Pmrtners  must  sue  and  be  sued  in  their  names  at  length,  and  not  in  the 
name  of  their  firm.(ft) 

Whether  misnomer  should  be  pleaded  in  proper  person,  see  ante, 
p.  114. 

Two  names^  substantially  yarying  in  sound  in  their  origin  and  com- 
mon use,  are  esteemed  in  law  different  names.(/) 

A  defendant  may  always  be  sued  by  the  name  which  he  has  signed  in 
dealing  with  the  plaintiff,  though  but  in  a  single  instance  ;{m)  and  such 
an  act  would  prove  the  replication,  that  he  is  known  by  the  name 
signed.(n) 

The  omission  of  junior  to  a  name  cannot  be  pleaded,  except  where 
there  are  father  and  son  of  the  same  name.(o) 

A  plea  in  abatement  is  valid,  without  mentioning  any  place,  as  I  have 
done  in  several  of  the  above  pleas.  And  the  omission  is  not  even  a  de- 
fect of  form.  And,  though  it  do  mention  a  place,  which  is  out  of  the 
county  where  the  cause  is  to  be  tried,  this  may  be  rejected  as  surplusage, 
and  of  course  will  not  render  the  plea  vicious. 

To  u  warrant. — That  the  defendant  is  a  freeholder  of  the  county^  and  no 

oath  made. 

The  said  D.  prays  judgment  of  the  warrant  in  this  cause,  and  that  the 
same  may  be  quashed,  because  he  says  that  at  the  time  of  suing  out  the 
same,  he  the  said  D.  was  and  still  is  a  freeholder,  actually  residing  in 
the  county  of  Saratoga,  and  that  the  said  P.  then  did  and  still  does  re- 
side in  the  same  county ;  and  that  on  applying  for  the  said  warrant  it 
was  not  made  to  appear  to  the  satisfaction  of  the  justice  who  issued  the 
warrant  in  this  cause,  by  the  affidavit  of  the  applicant  or  of  any  other 
person,  either  that  the  said  D.  was  about  to  depart  from  the  said  countyf 
with  intent  not  to  return  thereto,  or  that  the  said  P.  would  be  in  danger 
of  losing  bis  debt  or  demand  against  the  said  D.,  for  which  this  suit  is 
brought,  unless  the  process  thereof  against  the  said  D.  should  be  by  war- 
rant, and  this  he  is  ready  to  verify.  Wherefore  he  the  said  D.  prays 
judgment,  and  that  the  said  warrant  may  be  quashed. 

If  the  defendant  is  a  man  of  a  family,  but  not  a  freeholder,  say,  ^^  was 
and  still  is  an  inhabitant  of  the  said  county  ^  having  a  family  y^^  &c.  omit- 
ting  freeholder. 


(k)  I  Peamog.  JU»p.  75, 187.    Vol  I.       Cm)  6  Taunt  130. 
p.  507.  Cn)  Id.  ib. 

(0  2  Rol  .  Abr.  185.   Palm.  71.  (o)  Com.  Dig.  Al 
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If  the  plaintiff  be  a  non-resident  of  the  county,  but  omitted  the  prop- 
er proof  or  security,  the  above  plea  may  be  in  the  same  form,  omitting 
the  allegation  that  the  plaintiff  is  a  resident  of  the  county,  and  adding  to 
the  words,  ^^  unless  the  process  thereof  against  the  said  D.  should  be  by 
warrant,"  these  words:  ^^nor  did  the  said  P.,  being  a  non-resident  of 
the  said  county,  tender  to  the  said  justice,  nor  did  he  the  said  justice  re- 
ceive of  the  said  D.  security  for  any  sum  which  might  be  adjudged 
against  him  the  said  P.  in  this  cause."  Or  if  no  proof  of  the  plaintiff's 
non-residence  have  been  taken  by  the  justice,  instead  of  the  last  clause, 
add  the  following  :  ^^  nor  did  the  said  D.,  upon  whose  application  the 
said  warrant  was  issued,  or  any  other  person,  by  affidavit,  state  that  he 
was  a  non-resident  of  the  said  county,  or  any  fact  or  circumstance,  facts 
or  circumstances,  showing  that  he  was  a  non-resident  of  the  said  county, 
or  whereby  the  said  justice  might  the  better  judge  of  the  necessity  and 
propriety  of  issuing  the  said  warrant."(p) 

.  The  intendment  of  the  law,  (on  an  issue  joined  upon  this  plea,)  would 
most  probably  be,  that  the  warrant  was  regularly  issued  by  the  magis- 
trate, until  the  contrary  be  shown  by  the  defendant.  So,  that  if  he  is 
not  possessed  of  some  evidence  negating  the  fact  of  its  regularity,  his 
plea  will  be  of  no  avail,  unless  the  plaintiff  admit  its  truth. (9)  The 
proper  course  would  undoubtedly  be,  to  call  upon  the  justice  for  the  pa- 
pers and  proceedings  before  him  in  the  cause.  If  it  appear  that  no  affi- 
davit was  made,  or  no  security  given,  or  that  the  affidavit  or  security 
are  insufficient ;  and  the  other  necessary  facts  are  proven  by  proper  evi- 
dence, (of  all  which  the  justice  is  to  judge,)  the  plea  will  be  sustained. 
In  the  case  of  Shannon  v.  Comstock,  (21  Wen.  457,)  the  supreme 
court  held,  that  under  the  non-imprisonment  act,  (which  authorized  the 
issuing  of  a  warrant  against  a  defendant  non-resident  of  the  state,)(f ) 
on  its  appearing  that  a  party,  who  had  been  arrested  on  a  warrant  for 
the  recovery  of  damages  for  the  non-performance  of  a  contract,  was  not 
subject  to  arrest,  it  was  the  duty  of  the  justice  to  dismiss  the  proceed- 
ings, although  they  were  originally  instituted  on  proof  that  the  defen- 
dant was  a  non-resident.  The  action  in  that  case  was  against  two  de- 
fendants, and  Cowen,  J.  in  delivering  the  opinion  of  the  court,  remarks, 
^^  I  am  inclined  to  think  that  where  two  persons  are  arrested  in  a  suit 


(p)  See2  R.  S.  161,  §  19.    Vol.1,  ment  act  has  been    repealed;   go  that 

p*  611.  non-residents  mav  now  avail  themselves 

(9)  See  8  John.  325.    14  id.  184,  per  of  the  privilege  from  arrest  the  same  as 

Spencer,  J.  citizens.    (Sess.  Laws  of  1840,  p.  120.) 

(r)  That  part  of  the  non-imprison- 
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against  both  jointly  upon  a  contract,  and  one  is  a  resident  of  this  state, 
and  has  been  for  more  than  a  month,  he  must  be  discharged." 

Plea  in  abatement. — That  the  sriit  is  not  commenced  either  in  the  town 
in  which^  or  in  the  toum  adjoining  to  the  town  in  which  either  party  re- 
sides.     (See  2  R.  S.  169,  §  8,  9.)  ^ 

[Prayer  that  the  summons^  or  warrant,  as  the  case  is,  may  be  quashed,^ 
Because  he  says,  that  the  said  P.,  at  the  time  of  the  commencement 
of  this  suit,  resided  and  had  a  legal  residence  in  the  town  of  Hadley^  in 
the  said  county ;  and  the  said  D.  at  the  same  time  resided  and  had  a 
legal  residence  in  the  town  of  Waterfordj  in  the  said  county,  and  had 
not  absconded  from  his  said  residence  ;  and  that  this  suit  was  brought 
and  commenced  in  the  town  of  Saratoga  SpringSj  and  the  summons  {or 
attachment^if  the  suit  be  by  attachment^)  v?2ls  made  returnable  in  the 
said  town  of  Saratoga  Springs^  which  does  not  adjoin  either  the  said 
town  of  Hadley  or  Waterford,  And  this,  &c.  wherefore,  &c.  \as  be- 
fore,] 

This  plea  arises  under  2  R.  S.  169,  §§8, 9,  which  provides,  that  every 
action  cognizable  before  justices  of  the  peace  shall  be  brought  before 
some  justice  of  the  town  wherein  either  the  plaintiffs,  or  any  one  of 
them,  reside  ;  or,  where  the  defendants,  or  any  one  of  them,  reside ;  or, 
before  some  justice  of  another  town  in  the  same  county,  next  adjoining 
the  residence  of  the  plaintiff  or  defendant.  But  if  a  defendant  has  ab- 
sconded from  his  residence,  such  action  may  be  brought  before  a  justice 
of  the  town  in  which  such  defendant  or  his  property  may  be. 

Privilege^  as  an  Attorney  of  the  Supreme  Court, 

The  said  D.  in  his  proper  person  says,  that  before  and  at  the  time  of 
the  commencement  of  this  suit,  the  said  D.  was,  and  from  thence  hith- 
erto has  been,  and  still  is,  one  of  the  attorneys  of  the  supreme  court  of 
judicature  of  the  people  of  the  state  of  New- York.  And  that  at  the 
time  of  the  arrest  of  the  said  D.,  by  virtue  of  the  warrant  issued  in  this 
cause,  the  said  supreme  court  was  actually  sitting,  to  wit,  at  the  capitol 
in  the  city  of  Albany,  and  the  said  D.  was  then  employed  in  a  cause 
then  to  be  heard  in  such  court.  Wherefore  he  prays  judgment,  if  the 
court,  now  here,  will  or  ought  to  take  farther  cognizance  of  the  action 
aforesaid  depending  against  him,  &c. 

This  plea  may  be  easily  adapted  to  the  case  of  solicitors,  counsellors, 
judges  and  other  officers  of  this  and  other  courts.     Of  this  plea  in  gene- 
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ral,  see  Vol.  I.  p.  560,  3  Chit.  PI.  896,  n.  bj  and  seethe  form  of  conclu- 
sion in  12  East,  644  ;  1  John.  Cas.  328.     See  also  2  Wen.  686. 

An  attorney,  sued  with  another  who  is  not  privileged,  is  not  entitled 
to  this  plea  ;  but  is,  in  common  with  other  officers  of  courts  of  record, 
liable  to  arrest  the  same  as  other  {Persons.  (^) 

For  the  last  plea  generally,  see  Vol.  I.  p.  37. 

Where  a  summons  or  attachment  is  irregularly  or  improperly  served^ 
fuid  there  is  no  time  for  correcting  the  error  or  supplying  the  defect  by 
a  proper  service  before  the  return  day,  or  for  any  other  reason  this  is 
not  done,  such  defect  may  doubtless  be  pleaded  in  abatement,  because 
if  the  service  be  imperfect,  the  process  itself  falls  to  the  ground. (^) 
And  so,  indeed,  if  the  return  be  defective,  unless  it  can  be  amended, 
though  the  service  may  have  been  correct.  As  to  the  mode  of  serving 
and  returning  the  summons,  and  the  effect  thereof,  see  Vol.  I.  p.  661 
to  556  ;  of  the  service  and  return  of  the  warrant,  see  Vol.  I.  p.  556  to 
667 ;  of  the  service  and  return  of  the  attachment,  see  Vol.  I,  p.  667  to 
576.     See  also  Vol.  I.  pp.  576,  577. 

And  so  a  warrant  abates,  where  the  defendant  is  absolutely  privileged 
from  arrest,  as  in  case  of  ambassadors,  married  women,  &c.(u) 

But  when  the  privilege  from  arrest  is  merely  local,  or  temporary,  the 
usual  course  is  to  move  the  justice,  that  the  defendant  be  discharged 
from  the  arrest ;  as  in  case  of  militia,  parties,  jurors,  witnesses,  &c. 
And  so,  where  the  arrest  is  on  Sunday,  or  by  breaking  open  doors, 
8ic.{v)  After  being  thus  discharged,  he  may,  in  due  time,  be  arrested 
again  on  the  same  process ;  for  its  force  is  neither  extinguished  nor  im- 
paired by  the  discharge.  The  arrest  was  void  ;  it  is  as  no  arrest ;  ^^  void 
things  are  as  no  things."(t/;)  And  such  arrest  of  a  person  privileged, 
being  void,  the  officer  is  not  entitled  to  his  fees.(a:) 

For  the  purpose  of  determining  whether  the  facts  alleged  on  this  mo- 
tion for  a  discharge  be  true  or  not,  the  affidavits  of  the  parties  may, 
without  doubt,  be  received  for  or  against  the  discharge,  which  is  the 
course  in  courts  of  record ;  or  the  justice  may  examine  the  parties  and 
others  on  the  usual  oath — ^^  to  make  true  answers^  4'^.  to  such^  ifc.  touch- 
ing the  defendant's  application  for  a  discharge. '^ 


(«)  2  R.  S.  218,  §  87.  Vol.  I.  p.  560. 
See  13  John.  252. 

(f)  See  the  cases  noticed  Vol.  I.  pp. 
553,554. 

(u)  See  Vol.  I.  p.  559  to  561. 


(v)  See  Vol.  I.  p.  559  to  567. 
(to)  22  Vin.  13,  pi.   17.     15  John. 
15t,  per  Van  Ness,  I, 
(x)  10  John.  93. 
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Plea  in  abatement. — That  the  plaintiff' is  a  married  townan. 

Pray  judgment  of  the  process^  and  proceed  thus : 

Because  be  says,  that  the  said  P.,  before  and  at  the  time  of  the  com- 
tnenceraent  of  this  suit,  was  under  coverture  of  one  A.  B.  her  husband, 
which  A.  B.  is  still  living ;  and  this  he  is  ready  to  verify  :  Wherefore, 
inasmuch  as  the  said  A.  B.  is  not  named  in  the  said  summons,  [or  war" 
ranty  4^.  j  he  prays  judgment  of  the  same,  and  that  the  same  may  be 
quashed. 

This  is  not  matter  in  bar  of  the  action  ;  but  the  coverture  of  a  wo* 
man,  whether  plaintiff  or  defendant,  must  be  pleaded  in  abatement. (y) 
And  this  is  a  general  rule,  extending  to  all  cases,  either  of  wrong  or 
contract,  (z) 

But  where  the  wife  sues,  or  is  sued,  without  the  husband,  though  it 
be  not  pleaded  in  abatement,  yet  the  husband  may  bring  a  writ  of  cer- 
tiorari for  this  cause,  and  reverse  the  judgment.(a) 

On  this  subject,  generally,  see  Vol.  I.  p.  607  to  615. 

Coverture  of  the  dtfendant. 

[Pray  judgment  cts  before.] 

Because  she  says  that,  on  the  day  of  the  commencement  of  this  suit, 
she  was  covert  of  one  C.  F.,  then  and  yet  her  husband.  And  this,  &c« 
Wherefore,  because  the  said  C.  F.  is  not  named  in  the  said  summons, 
&c.  [as  before.} 

PI.EAS  IN  ABATEMENT,  TO  THE  ACTION  OF  THE  PROCESS, 

Another  action  pending  in  a  justices  court. 

[Pray  judgment  of  process  and  declaration  j  as  ante^  p.  119.] 
Because  he  says,  that  before  the  commencement  of  this  suit,  viz.  on, 
&c.  the  said  P.  did  commence  a  suit  against  the  said  D.  by  summons  be- 
fore J.  H.,  Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Sara- 
toga, in  a  plea  of  trespass  on  the  case,  for  the  same  identical  cause  of 
action  above  set  forth  in  the  declaration  of  the  said  P.,  and  that  the  said 
suit  before  the  said  J.  H.  is  still  pending.  And  this,  &c.  Wherefore, 
&c.  [as  antCj  p.  119.] 

Another  fluit  pending,  must  always  be  pleaded  in  abatement,  and  not 
m  bar.(&) 

(y)   See  8  T.  R.  631.     Com.  Dig.        (a)  8  T.  R.  631,  3. 
Pleader,  3,  A.  1.  (6)  8  John.  269. 

(z)  U.   See  13  John.  218. 
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Plea, — A  previous  suit  brought  by  the  defendant^  in  which  the  plaintiff^ 

is  obliged  to  set  off  his  demand, 

[Pray  judgment  of  the  process  and  declaration^  as  ante^  119.] 
Because  he  says,  that,  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.  the  said  D.  did  commence  a  suit  against  the  said  P.  by  a  sum- 
mons, in  a  plea  of  trespass  on  the  case,  for  the  recovery  of  a  certain  de- 
mand, due  from  the  said  P.  to  the  said  D.,  upon  contract,  before  J.  H. 
Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Saratoga ;  and 
the  said  suit  thereof  is  still  depending  and  undetermined.  And  the  said 
D.  further  saith,  that  the  causes  of  action  above,  in  the  said  declaration 
set  forth,  if  any  such  there  be,  did  accrue  to  the  said  P.,  previous  to  the 
time  of  commencing  the  said  suit  before  the  said  J.  H.  And  the  said 
Df  u  rther  saith,  that  in  the  said  summons,  so  issued  by  the  said  J.  H., 
the  said  D.  alone  is  named  as  plaintiff,  and  the  said  P.  alone  is  named 
therein  as  defendant.     And  this,  &c.  wherefore,  &c.  [as  ante^  p.  119.] 

This  plea  grows  out  of  the  decision  in  Douglass  v.  Hoag,  (1  John. 
283,)  by  which  it  was  decided  that  a  previous  suit  on  the  part  of  the 
defendant,  in  which  the  plaintiff  might  set  off  his  demand,  might  be 
pleaded  in  abatement.  By  a  subsequent  decision,(c)  it  was  determined, 
that,  whether  the  second  suit  were  by  summons  or  warrant,  makes 
no  difference,  even  where  the  defendant  takes  his  warrant  upon 
proof  that  the  plaintiff  is  about  to  abscond  ;  or  that  there  will  be  dan- 
ger of  losing  the  debt.  This  placed  it  completely  in  the  power  of  a  de- 
signing debtor,  many  times,  to  cheat  the  creditor  out  of  his  debt ;  or,  at 
least,  greatly  to  delay  him  in  its  collection  ;  for,  according  to  another 
set  of  decisions,  under  the  law  as  it  formerly  existed,  see  Vol.  I.  pp.  545, 
546,  the  issuing  the  original  process,  of  whatever  kind,  was  the  com- 
mencement of  the  suit,  and  he  had  only  to  sue  out  his  warrant,  and  hand 
it  over  to  a  constable,  who  might,  through  neglect  or  a  secret  under- 
standing, keep  it  in  his  pocket,  and  thus  harass  the  creditor  with  contin- 
ual pleas  in  abatement,  till  the  debtor  had  his  full  chance  of  escape. 
An  attempt  very  like  this,  was  made  in  Wentworth  v.  Barnum,  (10 
John.  238.) 

Then,  to  remedy  this  evil,  came  the  statute,  sess.  41.  ch.  269,  §  1, 
which  has  been  substantially  re-enacted  in  2  R.  S.  165,  in  the  following 
words  :  ^^  The  pendency  of  a  suit  commenced  by  summons,  shall  not  be 


(c)  10  John.  288. 
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a  bar  to  a  subsequent  suit  commenced  by  warrant,  between  the  same  par- 
ties, if  it  appear  on  the  trial  of  such  subsequent  suit,  that  the  defendant 
therein  was  about  to  abscond  from  the  county,  when  such  warrant 
issued."  An  actual  arrest  is,  also,  as  we  have  seen.  Vol.  I.  p.  500,  requi- 
site to  constitute  a  commencement  of  a  suit  by  warrant. 

Hiat  the  above  plea  must  state  that  the  cause  of  action  in  the  suit 
commenced  by  the  defendant  was  upon  contract,  so  as  to  admit  of  ii^set- 
off,  see  13  John.  210.  Saying  in  the  plea,  merely  that  it  was  an  action 
of  trespass  on  the  case^  will  not  do.  This  is  equivocal,  as  it  may  be  for 
breach  of  a  contract,  or  for  a  tort.  It  should  show  that  the  first  action 
was  upon  contract. (d) 

That  this  plea  must  also  allege  that  the  plaintiff's  cause  of  action  ac- 
crued to  him  anterior  to  the  commencement  of  the  defendant's  suit,  see 
7  John.  22. 

Of  the  replication  to  a  plea  in  abatement. 

Replication  in  case  of  misnomer,  see  ante,  p.  18  to  20.  To  plea  of 
another  action  pending,  see  ante,  p.  110. 

If  the  defendant  appear  by  the  name  in  which  he  is  sued,  the  plaintiff 
may  reply  that  this  estops  him  to  deny  that  it  is  his  true  name;{e)  and 
all  the  subsequent  proceedmgs  against  him  may  be  in  that  name.(/) 

The  plaintiff  may  either  deny  the  plea  in  abatement,  and  go  to  trial 
upon  the  issue  thus  formed,  or  reply  new  matter,  and  upon  an  issue  go 
to  trial  on  this,  or  he  may  demur,  according  to  the  fact  or  law  of  his 
Ga8e.(g)    A  demurrer  need  not  be  special. (A) 

2.    OF   FLEAS   IN   BAR. 

Pleas  in  bar,  the  general  definition  of  which  has  been  before  given, 
ante,  p.  106,  either  deny  that  the  plaintiff  ever  had  any  cause  of  action,  or 
admit  that  he  had,  and  insist  that  it  was  determined  by  some  subsequent 
matter.(a)  The  most  usual  in  practice  are  arranged  under  the  following 
heads : 


d)  13  John.  210.  (g)  See  1  Chit.  PI.  402,  403. 

^e)  5  Bos.  k  Pull.  453.  (h)  Ante,  p.  105. 

m  1  Maw.  Rep.  76 ;  2  Stra.  1218;  (a)  1  Chit  PI.  407.    Gould's  PI.  ch. 

6 T.  R. 234,  235,  236 ;  ante,  p.  18  to  20.  2,  §39. 

Vol.  II.  17 
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A  TABLE  PRESENTIK6   A  SHORT  VIEW  OF  THE  DEFENCES  IN  BAR  TO   AC- 

TI0I7S    IN   A  justice's   COURT. 

JV.  B,  The  letters  e.  u.  g.  denote  that  the  matter  tfuty  be  given  in 
evidence  under  the  general  issue;  and  are  usually  followed  by  references 
to  the  authority  J  by  which  its  admissibility  under  that  issue  is  eMbtith- 
ed,^  The  letters  n.  e.  u.  g.  denote  that  it  is  not  admissible  under  that 
issue;  and  are  usually  f Mowed  with  the  like  references,  to  show  thai  it 
must  be  specially  pleaded. 

DEFENCES   TO   ACTIONS  ON  CONTRACTS   NOT   UNDER  SEAL. 

FIB8T. 

Deny  that  there  ever  was  a  cause  of  action  : 

I. 

Deny  that  a  student  contract  was  made  : 

1.  That  no  contract  was  in  fact  made. 

2.  Defendant  incapable  to  contract  by  reason  of, 

1.  Infancy.(6)  [e.  u.  g.  1  Chit.  PI.  417.  9  John.  141.  6 
id.  152.] 

2.  Lunacy,  drunkenness,  &c.(c)     [e.  u.  g.    1  Chit.  PL  417,] 

3.  Coverture,  at  the  time  of  the  contract,((2)  but  coverture  since 
making  the  contract  must  be  pleaded  in  abatement.  1  Chit. 
PI.  417.     [e.  u.  g.    Id.] 

4.  Duress.(6)     [e.  u.  g.    Id.] 

3.  Insufficiency  of  consideration,(y )  [e.  u.  g.  Id.]  illegality  of  con- 
sideration,(g)  [e.  u.  g.  Id.]  or  made  under  a  mistake.(A)     [e.  u.  g.] 

4.  The  act  stipulated  to  be  done  illegal,(t)  or  impossible,  [e.  u.  g. 
1  Chit.  PI.  417.]    . 

5.  The  form  of  the  contract  insufficient  under  the  statute  of  frauds, 
fcc-O')     [e.  u.  g.    Id.] 

n. 

Admit  a  sufficient  contract^  but  show  that,  before  breach,  there  was, 

[e.  u.  g.     15  John.  230.    4  Taunt.  165.    Mason,  437.] 
1.  A  release,    [e.  u.  g.     1  Chit.  PI.  418.    4  Taunt.  165.    4  Yeates, 
349.] 


()  See  Vol.  I.  p.  298.  (f )  Id.  84, 198,  204,  271  to  298. 

'c)  Id.  lb.  (A)  1  Stark.  R.  434. 

)  Id.  ib.  1%)  Vol.  I.  p.  271  to  292. 

0  Id.  297,  298.  O)  I^-  ^  to  ^>  ^1  ^  81^-    That 

!/)  Id.  66  to  60;  79  to  84 ;  197  to    this  m  a  proper  plea  in  attumpnt,  aee  15 

207.  John.  426. 
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2#  A  parol  discharge,     [e.  u.  g.    1  Chit.  PI*  417.] 

3.  Alteration  in  terms  of  contract,  by  consent,     [e.  u.  g.    Id.] 

4.  Non-performance,  by  the  plaintiff,  of  a*  condition  precedent. (A;) 
[e.  a.  g.    Id.] 

5.  Performance  of  contract,  [e.  u.  g.  1  Chit.  PI.  417.  13  John. 
66.] 

6.  Payment,     [e.  u.  g.    Id.     11  John.  531.    2  id.  346.] 

7.  Contract  become  illegal  or  impossible  to  perform,  [e.  u.  g.  1 
Chit.  PI.  417.] 

SECOND. 

Admit  that  there  once  was  a  cause  of  action  ;  but  avoid  it  by  subse- 
quent matter,  [in  gen&raly  e.  u.  g.  See  5  John.  230.  4  Taunt.  165. 
Mason,  437.] 

I. 

Disability  of  the  plaintiff  to  sue^  being  j 

h  An  alien  enemy.(/)  [n.  e.  u.  g.     1  Chit.  PI.  419,  20 ;  but  it  is  e. 
u.  g.  if  the  contract  were  made  during  the  war.    Id.]  (6) 
2.  An  insolvent  debtor.(m)  [e.  u.  g.     1  Chit.  PI.  418.] 

II. 

The  defendant  not  liable^  being  an  insolvent  debtor,  [n.  e.  u.  g.    1  R.  S. 

782,  §  32.] 

III. 

Cause  of  action  discharged: 

1.  By  payment,  [e.  u.  g.    1  Chit.  PI.  418.     11  John.  531.] 

2.  Accord  and  satisfaction,  [e.  u.  g.    1  Chit.  PL  418.    2  John.  346.] 

3.  Tender,  [n.  e.  u.  g.     1  Chit.  PI.  420.] 

4.  An  account  stated,  and  a  negotiable  security  given,  [e.  u.  g.  1 
Chit.  PI.  418.] 


(k)  Vol.  I.  p.  53  to  55 ;   ante>  pp.        (0  Ante,  p.  106. 
28,  29.  (m)  Id.  554. 

(6)  But  if  not  made  during  war,  this  must  be  pleaded  in  abatement,  or  in  bar. 
(Ante«  p.  106.    1  Chit.  PI.  419.), 

So  whefe  a  married  woman  suing  alone,  has  no  interest  in  the  contract,  her  cov- 
erture is  evidence  under  the  general  issue,  but  if  she  have  a  right  to  join  in  the 
actian»  thii  must,  in  general,  be  pleaded  in  abatement  (Ante,  p.  107.  1  Chit 
PI.  417.) 


"■•  A 
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6.  Arbitrament.  In  pleading  this,  the  drfendant  need  not  slyer  per- 
formance of  the  award  on  his  part.  11  John.  189.  [e.  n.  g.  1  Chit. 
PI.  418.] 

6.  Former  recovery,  or  trial  and  final  judgment  upon  the  same  mat- 
ter, [n.  e.  u.  g.     12  John.  455.     10  id.  111.    Id.  246.] 

7.  Judgment  in  an  action  brought  by  the  defendant  against  the  plain- 
tiff, in  which  he  either  did,  or  ought  to  have  set  off  his  demand,  [n.  e. 
u.  g.     12  John.  456.     10  John.  111.     Id.  246.] 

8.  Higher  security  given,    [e.  u.  g.    1  Chit.  PI.  418.] 

9.  A  release,  [e.  u.  g.    Id.] 

10.  Statute  of  limitations,  [n.  e.  u.  g.     Id.  420.] 

11.  Set-off.  [n.  e.  u.  g.    Id.]    * 

N.  B.  That  the  rules  of  admitting  evidence  under  the  generdl  issucy 
are  very  nearly  the  same  both  in  assumpsit j  and  debt  on  simple  contract^ 
see  1  Chit.  PI.  422. 

DEFENCES   TO   ACTIONS   ON   CONTRACTS   UNDER   SEAL. 

FUST. 

Deny  that  there  ever  was  a  cause  df  action. 

I. 

JVo  deed  in  fact  m^ade^  or  that  it  was  delivered  as  an  escrow.  This 
plea  is  technically  called  non  est  factum.{l)  It  merely  puts  the  execu- 
tion of  the  deed  in  issue  j  but  admits  the  other  averments  in  the  declora^ 
tion.{o) 

II. 
Deed  invalid. 
1.  Defendant's  incapacity  to  contract,  which  includes, 


(o)  10  John.  47.    14  id.  89.    10  Wen. -202. 

(7)  This  is  the  general  issue  to  an  action  of  debt  on  specialty.  (1  Dunl.  Prac* 
448.)  Where  the  deed  is  in  itself  the  foundation  of  the  action,  as  a  bond,  or  any 
sealed  contract  for  the  payment  of  money,  eyen  thoujrh  extrinsic  facts  are  mixed 
with  it,  ^8  John.  82,)  ml  debet  is  not  admissible,  if  objected  to  by  demunner; 
though  otnerwise,  if  the  plaintiff  do  not  demur.  But  if  the  deed  be  merely  induce- 
ment, as  in  debt  for  rent  on  an  indenture  of  lease,  or  on  a  jatZ  bond,  in  which  the 
action  arises  from  the  subsequent  occupaHon  or  escape,  the  defendant  may  plead  nU 
debet,  which  puts  the  plaintiff  on  proof  of  all  the  allegations  in  the  declaration,  and 
the  defendant  may  give  the  same  things  in  evidence,  under  this  general  issue,  as  are 
admissible  under  the  same  plea  in  an  action  of  debt  on  simple  contract ;  a  release, 
payment,  e?iction,  &c.  (1  Chit.  PI.  423.  1  Gowen,  670.  7  Wen.  456.  11  John. 
474.)    A  notice  of  special  matter,  to  b^  giyen  in  eyidence  on  the  trial  of  the  catise, 

^  m  •    •      «  ^    A  1  ^         ^^^  ^     ^      A    ^     _^  _  ,^_     •  J.^%*_A    ^k         1»  ^  ^  M    ^ktkf  ^1  tf%       d      H^ 


1.  InfieuiC7.(p)  [n.  e.  u.  g.    1  Chit.  PI.  426.    12  John.  338.    6 
Cranch,  219.] 

2.  Lunacy.(9)  [e.  u.  g.    1  Chit.  PI.  425.] 

3.  Covertare.(r)  [e.  u.  g.    Id.  and  12  John.  338.] 

4.  Duress.(j)  [n.  e.  u.  g.    1  Chit.  PI.  425.] 

2.  Illegality  of  consideration  or  contract,  [e.  a.  g.  id.]  insufficiency  of 
consideration,  [n.  e.  u.  g.  2  R.  S.  328,  §  97,  98.]  And  if  the  deed  be 
void  by  statute,  as  for  usury,  gaming  or  other  cause,  this  must  be  plead- 
ed specially.    [1  Chit.  PL  425,  and  12  John.  338.] 

3.  Deed  obtained  by  fraud.  As  that  the  deed  was  read  falsely  to  an 
illiterate  man,  or  one  deed  fraudulently  substituted  for  another.(u)  [e. 
u.  g.   Id.] 

4.  Contract  impossible  to  perform,  [n.  e,  u.  g.    1  Chit,  Pi.  426. j 

III. 

Admitting  that  deed  wis  originally  valid^  excuse  far  nan-peffannance. 

1.  Erasure,  interlineation,  &c.  [e.  u.  g.     1  Chit.  PI.  426.] 

2.  Deed  become  impossible  to  perform,  [n.  e.  u.  g.    1  Chit.  PI.  426.] 

3.  Become  illegal  to  perform,  [n.  e.  u.  g.    Id.] 

4.  That  the  plaintiff  is  not  damaged,  called  non  damnificattu.  [n.  e. 
u.  g.    Id.] 

6.  No  award,  &c.  This  is  a  plea  to  an  arbitration  bond^  that  the  ar- 
bitrators made  no  award  pursuant  to  the  bond  ;  upon  which  the  plaintifP 
must  reply,  and  set  forth  an  award  assigning  a  breach.(v)  [n.  e.  u.  g. 
Id.]  So,  also,  a  demand  and  refusal  of  the  award,  which,  by  the  terms 
of  the  bond,  is  to  be  ready  for  delivery  by  such  a  day,  cannot  be  given 
in  evidence  unless  specially  pleaded.(8)  But  the  defendant  may  show, 
under  a  plea  of  no  award,  that  the  arbitrators  awarded  on  a  matter  not 
submitted  to  them.(9) 

IV. 

Performance  pursuant  to  the  deed.  [n.  e.  u.  g.     1  Chit.  PI.  426.] 

1.  Payment  at  the  day.  [n.  e.  u.  g.    Id.] 

2.  Performance,  &c.  [n.  e.  u.  g.    Id.] 


Vol:  L  p.  298.  (•)  Vol.  I.  pp.  297,  296. 

»  Id.  ib.  (©)  1  Chit  PI.  601. 


"q)  Id.  ib.  (u)  12  John.  887.    18  id.  48a. 


(8)  10  John.  148.  (9)  16  John.  227. 
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V. 

It  is  also  a  good  defencey  that  the  defendant  offered  to  pefformy  but 
was  prevented  by  the  act  of  the  plaintiff.{ul)  [n.  e.  u.  g.    Id.] 

« 

■ICOHO. 

Admit  that  the  plaintiff  had  a  cause  of  action,  bat  avoid  it  by  subse- 
quent or  other  matter. 

I. 

DisahilUy  of  the  plaintiff  to  sue, 

1.  Alien  enem7.(x)  [e.  u.  g.  Id.  426, 417;  hut  n.  e.  u.  g.  if  plaintiff 
became  so  after  contract  made.     Id.     Ante,  p.  106.] 

2.  Insolvent  debtor.(y)  [n.  e.  o.  g.] 

n. 

Cause  of  action  discharged, 

1.  By  payment  after  the  day.(z)  [n.  e.  u.  g.     1  Chit.  PI,  426.] 

2.  Accord  and  satisfaction.(a)    [n.  ie.  u.  g.     Id.     7  Cowen,  224.] 

3.  Tender,  [n.  e.  u.  g.    I  Chit.  PL  426.] 

4.  Arbitrament. (6)  [n.  e.  u.  g.     Id.] 

6.  Former  recovery,  or  trial  and  final  judgment  of  the  same  matter 
on  the  merits,  [n.  e.  u.  g.     Id.] 

6.  A  former  trial  and  judgment,  in  which  the  plaintiff  ought,  but 
neglected  to  set  off  his  demand,  [n.  e.  u.  g.     Id.] 

7.  Release,  [n.  e.  u.  g.    Id.] 

8.  Presumptive  limitation,  [n.  e.  u.  g.     Id.] 

9.  Set-off.  [n.  e.  u.  g.     Id.] 

DEFENCES  TO  DEBT  ON  RECORD  OR  JUDGMENT. 

FIMT. 

Deny  that  there  ever  was  any  cause  of  action. 

I. 

Jful  tiel  record^  i.  e.  no  such  record.  This  plea  merely  puts  the  record 
in  issuCy  and  prevails^  either  where  there  is  no  record^  or  one  differing  from 
that  set  forth  in  pleading.  (10)     TTiis  is  also  the  only  plea  by  which  the  re- 


Jw)  13  John.  56.  fz)  2  R.  S.  277,  §  25,  26. 

x)  Ante,  p.  106.  (a)  Ante,  pp.  5,  6. 

[y)  Vol.  I.  p.  608.  (()  Ante,  p.  132. 


CIO)  Com.  Dig.  Pleader,  2  W.  13,  Record,  C.    Stra.  1171.    8  Mod.  41. 
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cord  of  a  judgment  in  a  foreign  state  can  be  put  in  issue.{ll)    Jfotice 
of  special  matter  cannot  be  given  with  the  plea  ofntd  tiel  record.  (12) 

II. 

To  a  judgment  in  a  justices  courts  nil  debet ^  i.  e.  not  indebted^  4rc. 

BBCOIfD. 

Admit  that  there  once  >Bvas  a  cause  of  action. 

I. 

Disability  of  the  plaintiff. 

1.  Alien  enem7.(c)  [n.  e.  u.  g.     1  Chit.  PI. -417.] 

2.  Insolvent  debtor.(d)  [n.  e.  u.  g.] 

n. 

Defendant  not  liable  to  be  sued^  having  been  discharged  under  the  insol- 
vent act.  [n.  e.  u.  g.] 

in. 

Matter  in  discharge. 

1.  Payment.(13)  [n.  e.  u.  g.     1  Chit.  PI.  427.] 

2.  Release,  [n.  e.  u.  g.     Id.] 

3.  Levied  hy  fieri  facias){e)  [n.  e.  u.  g.    Id.] 

4.  Levied  by  capias  ad  satisfaciendum^  i.  e.  an  execution  against  the 
body.  [n.  e.  u.  g.     Id.] 

5.  Levied  by  execution  in  a  justice's  court,  [n.  e.  u.  g.  a  justices 
judgment  being  equivalent  to  a  speci<Jty.{14t) 

6.  Implied  limitations,  [n.  e.  u.  g.]  (/) 

7.  The  statute  of  limitations,  to  an  action  on  a  justice's  judgment. 
2  R.  S.  224,  §  18,  sub.  2.  [n.  e.  u.  g.] 

8.  Set-off.  [n.  e.  u.  g.] 

9.  Former  recovery,  or  trial  and  final  judgment  of  the  same  matter  on 
the  merits,  [n.  e.  u.  g.] 


(c)  Ante,  p.  106.  (e)  Vol.  I.  p.  445. 

Id)  Vol.  I.  p.  608.  (/)  2  R.  S.  228. 

(11)  7  Crancb,  481.    8  Wheat  234. 

(12)  1  Wen.  70. 

(18)  2  R.  S.  277,  §  25,  26.  Where  a  plaintiff  founds  his  action  upon  a  record  of 
jiidfi;ment,  and  the  defendant,  instead  of  pleadine  that  there  is  no  such  record,  relies 
for  his  defence  on  the  fact  of  pajrment  of  the  judgment,  he  admits  the  existence  of 
the  judgment,  and  takes  upon  hmiself  the  burden  of  proving  it.  (Bj  the  court,  9 
Cowen,  802,  8.) 

C14)  16  John.  238.    1  Hayw.  18.    1  Chit  PI.  427. 
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JDftFfVGXS  TO  ACTIONS  OV  8TATUTSS. 

nurr. 

Denial  of  the  charge. 

h  Jfjl  debetj  i.  e.  that  he  is  not  iodebted,  or  does  not  pve,  &c.(15) 
This  is  also  a  good  plea  to  an  action  on  a  jail  bond  for  an  escape  from 
the  libertie8.(g)  (|.6.) 

2.  Not  guilty.  This  may  sometimes  be  pleaded  to  an  action  of  debt 
on  statute,  but  nil  debet  is  the  proper  plea.  (A) 

3.  Prior  action  depending  for  the  same  offence,  [n.  e.  u.  g.] 

4.  Former  recovery  for  the  same  offence.(t)  [n.  e.  u.  ^.  1  Phit.  PL 
428.] 

DEFENCES  IN  ACIIONS  FOR  TORTS  OR  WRONGS. 

I. 

Deny  that  the  defendant  is  guilty  of  the  wrong  complained  of, 

« 

1.  In  trespass  on  the  case,  properly  so  called,(17)  or  trover,(18)  not 
guilty  of  the  premises. 

2.  In  trespass,  not  guilty  of  the  trespasses^  &c. 

n. 

Justify  the  act. 

1.  In  trespass  to  personal  property,  distress  for  doing  damage,( j)  for 
rent,  &c.{k)  [These  and  the  like  defences  are,  in  general,  n.  e.  u.  g. 
^e  1  Caines,  263.     Holt's  N.  P.  E.  478, 482.     11  John.  132.]  (19) 


(r)  11  John.  474.    See  7  Wen.  454.  ( f )  Vol.  I.  p.  416  to  488 ;  484  to  490. 

m  1  Chit.  PI.  426.  (k)  Id.  4^7  to  484. 

(0  See  6  John.  101. 

(15)  Under  thi?  plea,  the  statute  of  limitations  may  be  riven  in  evidence.  (1  Chit 
PI.  428.) 

(16)  And  under  this  plea,  any  matter  in  discharge  of  the  action  may  be  given  in 
evidence ;  as  for  instance,  that  at  the  time  of  the  alleged  escape,  the  party  in  exe- 
cution was  not  a  lawful  prisoner,  in  the  custody  of  the  sheriff.    (7  Wen.  454.) 

(17)  In  all  actions  or  this  kind,  cognizable  before  a  justice,  every  matter  in  bar 
may  be  given  in  evidence  under  the  general  issue,  except  the  statute  of  limitations, 
and  a  retaking  on  fresh  suit,  in  an  action  against  a  sheriff  or  keeper  pf  a  jail  for  an 
escape.    (1  Chit  PI.  436.   2  K.  S.  856,  §  67.    See  also  1  Stark.  R.  97.    14  John.  889.) 

(18)  In  this  action,  all  matters  may  be  given  in  evidence  under  the  general  issue, 
except  a  release  and  the  statute  of  limitations.  (1  Chit  PI.  436.)  If  me  defendant 
plead  specially  what  amounts  to  the  general  issue,  it  is  bad  on  special  demurrer. 
(10  John.  289.) 

(19)  In  Cl^is  action  of  trespass  to  personal  property,  the  defendant  may  under  the 
general  issue,  show  property  out  of  the  plaintifiT;  but  wherie  the  act  is,  at  comradn 
laifr^  prima  fade,  a  ^spas^,  any  matter  of  justification  or  excuse,  or  done  by  virtue 
of  a  warrant  or  authority,  must,  in  eeneral,  be  speciallv  pleaded.  But  see  note  21, 
post,  p.  137.    Tlius,  a  justificatH|n  for  cjittingf  ropes,  pf  MUing  do^»  or  taking  guns* 
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2.  To  real  property.  Title  in  the  defendant,  &c.  [n.  e.  u.  g.  2  R.  S. 
168,  §  59.]  Title  in  ia  third  person,  [n.  e.  u.  g.  Id.]  Right  of  common, 
ways,  &c.  [n.  e.  u.  g.  1  Chit.  PL  440.]  License,  &c.  by  the  party, 
[n.  e.  u.  g.     Id.] 

III. 

Excuse  the  act* 

1.  In  trespass,  inevitable  necessity,  [n.  e.  u.  g.     1  Chit.  PI.  440.] 

2.  Escape  of  cattle  by  defect  of  fences,  &c.(0  [n.  e.  u.  g.     Id.] 

8.  Chasing  sheep,  intermixed  with  the  plaintiff's,  &c.  [n.  e.  u.  g.   Id.] 

■BCOND. 

Admit  that  plaintiff  once  had  a  good  cause  of  action,  but  that  it  ioat 

discharged  by, 

1.  Accord  and  satisfaction,  [n.  e.  u.  g.     1  Chit.  PI.  441.] 

2.  Arbitrament. (m)  [n.  e.  u.  g.    Id.] 

3.  Tender  of  amends,  for  a  casual  or  involuntary  trespass  or  inju- 
ry.(n)  [n.  e.  u.  g.    Id.] 

4.  Former  recovery,  or  a  trial  and  judgment  on  the  merits  for  the 
same  cause,  [n.  e.  u.  g.     Id.     12  John.  455.     10  id.  111.     Id.  246.] 

5.  Distress  for  the  same  cause.(o)  [n.  e.  u.  g.     Id.] 

6.  Release,  [n.  e.  u.  g.  Id.]  N.  B.  A  release,  in  trespass,  by  one 
tenant  in  common,  plaintiff,  is  a  bar  to  all. (20) 

7.  Statute  of  limitations,  [n.  e.  u.  g.    Id.]  (21) 


(I)  Vol.  I.  p.  418  to  433.  (n)  Vol.  I.  p.  41*2.    2  R.  S.  457,  §  20. 

(m)  Aote,  p.  132.  (o)  Vol.  I.  p.  432. 

Itc.  or  a  distress  for  rent,  if  made  off  the  demised  premises,  as  on  a  common,  or 
under  a  fraudulent  removal ;  or  a  seizure  of  goods  under  a  by-law,  or  for  damage 
feasant,  &c.  must  be  specially  pleaded.  (1  Chit.  PI.  438,  9.  See  also  4  Campb. 
136.)  But  a  distress  for  rent  on  the  demised  premises  may,  by  statute,  (2  R.  2S.  415, 
§  30,)  be  given  in  evidence  under  the  general  issue. 

C20)  13  John.  286. 

(21)  A  fruitful  source  of  litigation  in  this,  and  indeed  every  country,  is  to  be 
found  in  the  wrongs  committed  by,  or  alleged  against  officerSt  in  the  abuse  or  dis- 
charge of  their  rignts  and  duties ;  as  in  entering  on  lands,  breaking  open  buildings, 
seizing  foods,  making  returns,  &c.  &c.  for  which,  sometimes,  as  we  have  seen,  an 
action  of  trespass  or  trover,  and  sometimes  an  action  on  the  case,  is  proper.  (Vol.  I. 
p.  441  to  463 ;  also  p.  376  to  384.)  And  a  variety  of  other  peri^ons,  as  well  as  a  great 
number  and  diversity  of  officers,  are  authorized,  in  numerous  instances,  to  do  certain 
acts,  by  statute,  for  which  similar  actions  may  be  and  frequently  are  brought. 

Hence,  in  order  to  the  more  effectual  protection  of  such  officers  and  their  assist- 
ants, and  others  acting  under  the  authority  of  statutes,  it  is  provided,  (2  R.  S.  277, 
§  28,)  that  **  every  action  against  any  public  officer  appointed  under  the  authority 
of  the  state,  or  elected  by  the  people,  and  against  any  person  specially  appointed, 
according  to  law,  to  execute  the  duties  of  any  such  public  officer,  for  or  concerning 
any  act  done  by  such  officer  or  person  by  virtue  of  his  office,  and  every  action 
against  any  other  person,  who  by  the  commandment  of  such  officers  or  persons,  or 
in  their  aid  or  assistance,  does  any  thing  touching  the  duties  of  such  office  or  ap- 
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SXPLANATIONS  OF  TBX  ABOVH  TABLE,  IN  CE&TAIN   PAaTICUULRS,  NOT 

ICLSEWHERE   NOTICED   IM   THIS   TREATISE. 

I.  From  these  divisions,  we  may  perceive,  that  pleas  in  bar  are  of  two 
kinds.  1.  They  deny  that  the  plaintiff  ever  had  the  cause  of  action  com- 
plained of :  or  2.  They  admit  that  he  once  had  the  cause  of  action,  but 
insist  that  it  no  longer  exists^  on  account  of  some  matter  alleged  in  the 
plea.(p) 

II.  The  defendant,  as  to  most  of  the  matters  above  marked,  as  being 
evidence  under  the  general  issue,  has  his  election,  either  to  plead  such 


(p)  1  Chit.  PI.  418. 

pointment,  shall  be  laid  in  (be  county  where  the  fact  complained  oi  happened,  and 
not  eltewhere.*' 

And  by  sec.  29,  that  *'  in  every  such  action  the  defendant  may  plead  the  funeral 
issue,  and  give  the  special  matter  in  evidence,  without  notipe." 

And  it  is  further  provided  by  sec.  30,  that  "  in  every  action  hereafter  brought 
against  any  person,  for  any  act  done  by  authority  of  any  statute  of  this  state,  the  de- 
fendant may  plead  not  guilty,  or  may  make  avowry,  cognizance  or  justification  of 
the  act  done,  alleging  merem  that  the  same  was  done  by  authority  of  such  statute, 
specifying  the  title  and  chapter  containinp^  the  same,  oi  referring  thereto  in  some 
other  manner  with  convenient  certainty  without  expressing  any  matter  contained  in 
such  statute."  And  by  sec.  31,  that  ''  to  every  such  plea,  the  plaintiff  may  reply 
that  the  defendant  did  the  act  complained  of,  in  his  own  wrong,  without  the  author- 
ity of  any  statute  of  this  state.  Upon  the  trial  of  any  issue  so  joined,  the  whole 
matter  may  be  given  in  evidence  by  both  parties." 

Under  the  last  two  sections,  it  will  be  seen,  that  the  defendant  may  plead  either 
the  fl^eneral  issue  or  a  special  plea,  and  upon  an  issue  in  either  of  these  ways,  the 
whole  matter  may  be  given  in  evidence.  If  the  special  form  be  adopted,  the  j>ar- 
ties,  both  in  their  plea  and  replication,  must  adhere  strictly  to  the  language  of  the 
statute,  setting  forth  neither  morQ  nor  less  than  its  provisions  authorize ;  otherwise 
the  pleadings  will  be  bad  on  general  demurrer.  (15  John.  188.)  For  this  reason, 
the  safer  course  for  the  defendant  would  be,  in  all  such  cases,  to  plead  the  general 
issue  simply. 

For  remarks  upon  section  28,  above  quoted,  see  Vol  I.  p.  36.  By  this  section, 
and  the  succeeding  one,  the  provisions  of  the  *'act  for  the  more  easy  pleading  in 
certain  suits,''  (1  R.  L.  of  1813,  p.  115,  §  1,)  are  extended  to  aU  public  officers,  so 
as  to  include  commissioners  of  common  schools,  &c.  according  to  the  act  of  1^0, 
p.  107,  county  superintendents  of  the  poor,  &c.  and  also  so, as  to  include  persons 
epedaily  deputed  by  courts  or  justices,  who  were  always  held  within  the  equity  of 
the  old  statute.  The  old  act  was  moreover  confined  to  actions  of  tort ;  the  present 
statute  applies  to  all  adume  against  public  officers.  (See  3  R.  S.  721,  2,  in  Ap- 
pendix.) It  should  moreover  be  remarked,  that  the  defences  in  these  cases  may  be 
interposed  without  notice  given  with  the  plea.  The  same  provision,  authorizing 
the  diefendant  to  plead  the  general  issue,  and  give  the  special  matter  in  evidence,  is 
extended  to  actions  against  officers  of  the  militia,  and  persons  acting  under  their 
command,  ny  1  R.  S.  317,  §  6.  Similar  provisions  are  contained  in  a  variety  of 
other  statutes. 

The  party  who  delivers  process  to  the  officer,  for  the  purpose  of  having  it  exe^ 
cuted,  M  not  considered  the  aid  or  assistant  of  the  officer  within  these  statutes,  and 
ii,  consequently,  not  within  their  protection.  If  sued,  therefore,  he  must  plead  his 
justification  specially,  as  in  other  cases.    (1  Caines,  253.    11  John.  132.^ 

Yet  it  was  held,  in  one  case,  that  where  the  party  does  no  further  act  than  mere- 
ly to  deliver  his  process,  Tan  execution  for  inMance,)  to  the  bfficer,  upon  and  by 
force  of  which  alone,  and  not  in  consequence  of  any  inetruUione  given,  the  act 
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matter  in  bar  specially,  or  give  it  iu  eyidence,  as  there  noted,  with  the 
genera]  iss.iie.  On  this  head,  the  rule  in  relation  to  all  matters  of  de- 
fence in  bar  is  this :  matter  which  denies  what  the  plaintiff  would,  on 
the  general  issue,  be  bound  to  prove  in  the  first  instance  in  support  of 
his  action,  may  and  ought  to  be  given  in  evidence  under  that  plea ;  but 
any  ground  of  defence,  which  admits  the  facts  alleged  in  the  declaration, 
but  avoids  the  action  by  matter  which  the  plaintiff  would  not  be  bound 
to  prove  or  dispute  in  the  first  instance,  on  the  general  issue,  may  be 
pleaded  specially. (9) 

m.  Though  the  defendant  plead,  specially,  that  which  amounts  to 
the  general  issue,  the  defect  is  mere  form,  and  objection  must  be  made 
by  special  demurrer  ;(r)  as  if,  in  trover,  the  defendant  plead  that  the 
plaintiff  consigned  him  the  goods  to  sell,  which  he  sold  pursuant  to  the 
order  of  the  plaintiff,  the  plea  amounts  to  the  general  issue,  and  is  bad ; 
for  it  shows  that  there  was  no  conversion. (22) 

IV.  General  issue. — The  form  of  this  plea  in  the  different  actions,  of 
which  we  are  treating,  is  as  follows  : 

Richard  Roe 

ads. 
James  Jackson. 

The  title  of  the  cause  to  be  varied  according  to  the  fact  as  mentioned 

ante,  p.  24,  and  Vol.  I.  p.  606.     See  also  Vol.  I.  p.  516,  under  which 

come  the  words  of  your  plea. 


(q)  1  Chit  PI.  442.   See  also  10  John.        (r)  Co.  Litt.  908,  6.  6  Bac.  Abr.  372. 

289.    19  id.  302.    15  id.  425.    2  id.  346.  8  6mncb,  31.    See  Grah.  Prac.  2d  ed. 

8  Cranch,  31.    11  Wen.  654.    7  Cow-  237. 
611,35. 

complained  of  is  done  by  the  officer,  this  shows  the  defendant  not  guilty,  and  it  is, 
therefore,  competent  for  him  to  show  the  delivery  and  execution  of  the  writ  under 
these  circumstances,  upon  the  general  issue.    (1  Caines,  253.) 

The  fact  of  an  officer's  having^  received  an  indemnity,  does  not  deprive  him  of 
bis  rights  under  the  above  statute.  And  where  he  levies  upon  eoods  in  the  posses- 
sion of  the  defendant  in  an  execution,  and  such  ^ods  are  in  fact  the  property  of 
another,  this  act  will  be  considered  as  done  by  vurtue  of  his  office.    (5  Wen.  265.) 

It  if  a  anivenal  rule,  applicable  to  all  cases,  in  ail  actions  cognizable  before  a 
juitice,  that  matter  which  does  not  constitute  a  complete  bar  of  the  plaintiff's  ac- 
tion, but  which  merely  goes  to  diminish  the  amount  of  his  claim  to  damages, 
whether  such  matter  arise  either  before  or  after  the  commencement  of  the  suit,  is 
proper  evidence  under  the  general  issue.  (See  Co.  Litt  283,  a.  2  Bos.  &  Pull. 
225.  1  John.  47,  52,  53.  11  John.  175.)  And  I  cannot  see  whj  this  should  not  be 
the  case  under  any  issue,  if  such  matter  arise  after  the  iuu^  is  joined  in  the  cause. 
(See  11  John.  175,  6,  &c.  Indeed,  this  rule  is  laid  down  unqualifiedly  in  Co.  Litt 
283,  a,  without  regard  to  the  nature  of  the  issue,  or  the  time  when  the  matter  arose, 
or  the  kind  of  action,  but  that  wherever  the  matter  cannot  be  pleaded,  there  it  may 
be  given  in  evidence. 

^)  10  John.  280. 
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1.  In  assumpsit. — ^The  said  D.  sajs,  that  he  did  not  undertake  and 
promise  in  manner  and  form  as  the  said  P.  hath  above  thereof  declared 
against 'him.     (This  plea  is  called,  in  short,  non-assumpsit.) 

2.  In  debt^  on  simple  contract. — Justice* s  judgment — on  statute^  on  a 
deed  where  it  is  mere  inducement  to  the  actixm^  see  ante,  p.  132,  n.  (7). — 
That  he  doth  not  owe  the  said  sum  above  demanded,  or  any  part  there- 
of, in  manner  and  form  as  the  said  P.  hath  above  thereof  declared,  (call- 
ed nil  debet.) 

3.  In  debt  on  specialty. — ^That  the  said  instrument  in  writing  [bond  or 
indenture^  ^c]  is  not  his  deed,  in  manner  and  form,  &c.  [as  before^ 
(called  non  est  factum.) 

4.  In  covenant. — J^o  general  issue.  Ante,  p.  132.  The  denial  of 
the  deed,  same  as  in  debt  on  specialty. 

Where,  in  an  action  of  covenant,  the  defendant  pleaded  orally  "  the 
general  issue^^  it  was  held  that  this  was  in  eflFect  a  plea  of  non  est  fac- 
tumj  and  that  it  admitted  all  the  material  allegations  in  the  declaration, 
except  the  execution  of  the  covenant.(23) 

5.  J;*  trover  and  trespass  on  the  case^  properly  so  called. — That  he  is 
not  guilty  of  the  premises  above  laid  to  his  charge,  in  manner,  &c.  {called 
not  guilty.) 

6.  In  trespass. — That  he  is  not  guilty  of  the  trespass,  [or  trespassesy] 
above  laid,  &c.  [as  in  the  last."] 

V.  Infancy. — Any  person  under  twenty-one  years  of  age  is  an  in- 
farit.(^)  When  his  simple  contracts  are  void,  see  Vol.  I.  p.  298.  How 
far  he  may  be  a  party  to  a  bill  or  note,  see  Vol.  I.  p.  188.  His  contracts 
under  seal  are  voidable  by  plea  of  infancy  only.  His  other  contracts  ex- 
ecuted, as  where  he  exchanges  goods,. or  buys  them  and  pays  a  sum  of 
money,  (except  for  necessaries,)  are  voidable,  and  the  goods,  or  money 
delivered,  or  paid,  may  be  recovered  back.(^)  So  with  the  manumission 
of  his  slave. (u)  The  amount  of  this»  rule  is,  that  when  they  come  of 
age,  and  are  capable  of  considering  over  again  what  they  have  done,  they 
may  then  either  ratify  or  disaffirm  their  contracts  before  executed.  But 
where  an  infant  having  a  general  guardian,  sold  a  horse  belonging  to 
him,  the  infant ;  and  there  was  no  proof  that  he   delivered  the  horse 


(O  Bac.  Abr.  tit.  InfaDcy  and  Age,        (0  Id.  (T),  3.    11  John.  132.    6  Man. 
(A.)  R.  80.    9  Cowen,  626. 

(u)  llJobn.  132. 

(38)  Hebb«rd  v.  Delaplaine,  (3  HUl  187.) 
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with  his  own  hand,  and  the  vendee  afterwards  offered  to  sell  the  horse  : 
Heldj  that  trover  lay  by  the  infant  even  before  coming  of  age,  without 
any  demand  of  the  horse  from  the  vendee,  (i;)  ^^  The  general  rule  is  that 
an  infant  cannot  avoid  his  contract  executed  by  himself,  and  which  is 
therefore  voidable  only,  while  he  is  within  age.  He  lacks  legal  discre- 
tion to  do  the  act  of  avoidance.  But  this  rule  must  be  taken  with  the 
distinction  that  the  delay  shall  not  work  unavoidable  prejudice  to  the 
infant ;  or  the  object  of  his  privilege,  which  is  intended  for  his  protec- 
tion, would  not  be  answered.  When  applied  to  a  sale  of  his  property, 
it  must  be  his  land  ;  a  case  in  which  he  may  enter  and  receive  the  pro- 
fits until  the  power  of  finally  avoiding  shall  arrive  ;  and  such  was  the 
doctrine  of  Zouch  v.  Parsons,  (3  Burr.  1794.)  Should  the  law  extend 
the  same  doctrine  to  sales  of  his  personal  estate,  it  would  evidently  ex- 
pose him  to  great  loss  in  many  cases  ;  and  we  shall  act  up  to  the  prin- 
ciple of  protection  much  more  effectually  by  allowing  him  to  rescind 
while  under  age,  though  he  may  sometimes  misjudge,  and  avoid  a  con- 
tract which  is  for  his  own  benefit.  The  true  rule,  then,  appears  to  me 
to  be  this :  that,  where  the  infant  can  enter,  and  hold  the  subject  of  the 
sale  till  his  legal  age,  he  shall  be  incapable  of  avoiding  till  that  time  ; 
but  where  the  possession  is  changed,  and  there  is  no  legal  means  to  re- 
gain and  hold  it  in  the  mean  time,  the  infant,  or  his  guardian  for  him, 
has  the  right  to  exercise  the  power  of  rescission  immediately.  Now  the 
common  law  gives  no  action  or  other  means  by  which  the  mere  posses- 
sion of  personal  property  can  be  reclaimed,  and  held  subject  to  the  right 
of  avoidance."(24) 

An  infant  may,  before  arriving  at  majority,  defend  against  the  enforce- 
ment of  his  unexecuted  agreements,  or  enforce  his  contracts  against 
others  in  the  course  of  a  suit ;  and  this  is  by  suit  only ;  for  he  has  no 
power  of  himself  to  settle,  release,  or  arbitrate  his  claims,(t^')  except  in- 
deed, that  he  may  arbitrate  with  the  consent  of  his  guardian. (x)  Accor- 
dingly, where  he  contracts  to  deliver,  and  the  article  is  taken  without 
his  actual  delivery,  the  taker  is  a  trespasser. (^)  Yet  he  may  insist  on  a 
purchase  or  contract  for  his  own  benefit,  as  to  pay  him  a  debt,  deliver 
him  goods,  &c.  and  have  an  action  for  the  breach  thereof,  and  if  he  have 


179,  S.  C. 


o)  9  Cowen,  626.    See  also^  7  id.        (x)  3  Atk.  614.  3  Cainei ,  253.  Comb. 

318. 
(to)  6  Mass.  R.  80.  (y)  Bac.  Abr.  tit.  Infancy  and  Age, 

(I).    See  9  Cowen,  626. 


(24)  Per  Jones,   Chancellor,  9  Cowen  628,  629.    See  15  Wen.  631,  636.    2 
Kent's  Com.  3d.  ed.  235,  236. 
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received  a  delivery  of  the  article,  he  may  retain  it  until  he  come  of  age, 
and  then  avoid  his  agreement. 

'^  The  law  authorizes  an  infant  to  avoid  contracts  made  during  minori- 
ty, but  there  are  cases  at  law  which  show  that  if  the  contract  has  been 
executed,  and  the  infant  will  avoid  it,  he  roust  restore  the  consideration. 
An  infant  cannot  ratify  a  lease  to  himself,  and  avoid  a  covenant  in  it  to 
pay  rent.(25)  Nor  can  he  hold  lands  conveyed  in  exchange,  and  avoid 
the  transfer  of  those  with  which  he  parted.(l)  And  it  is  8ugge6ted(2) 
that  where  an  infant  takes  a  deed  of  land,  and  gives.back  a  mortgage  to 
secure  the  purchase  money,  he  cannot  avoid  the  mortgage,  and  hold  un- 
der the  deed.  In  15  Mass.  R.  359,  it  is  held,  that  where  goods  are 
sold  to  an  infant,  who  represented  himself  as  of  full  age,  on  credit,  and 
he  avails  himself  of  his  infancy  to  avoid  the  payment,  the  vendor  may 
reclaim  the  goods,  Sis  having  never  parted  with  his  property  in  thera. 
And  that  such  infant,  having  sold  and  delivered  goods,  and  received  the 
money  for  them,  must  restore  the  money  before  recovering  the  goods. 
In  Roof  V.  Stafford,  (7  Cowen,  182,)  the  same  principle  is  recognized 
and  approved.  It  is  particularly  necessary,  at  the  present  day,  when 
emancipation  is  so  common,  and  when  minors,  who  may  not  be  known 
as  such,  are  so  frequently  sent  forth  by  their  parents  to  act  for  them- 
selves without  the  intervention  of  a  guardian,  that  courts  should  be  care- 
ful that  infancy,  while  it  furnishes  protection  to  the  minor,  should  not 
be  made  a  means  of  fraud  and  oppression  upon  others. "(3) 

The  note  of  an  infant  is  merely  voidable  and  not  void;  and  a  promise 
to  pay  made  after  he  attains  to  full  age,  renders  the  note  valid.  But  if 
the  promise  be  conditional,  performance  or  the  happening  of  the  condi- 
tion must  be  affirmatively  shown  to  sustain  an  action ;  and  where  the 
promise  was  to  pay  as  soon  as  he  could^  held  that  no  recovery  could  be 
had  without  proof  of  ability  to  pay. (4) 

An  infant  may  avoid  a  usurious  contract  entered  into  by  him,  and  re- 
cover the  money  lent  upon  such  contract,  under  the  count  for  money  had 
and  received  ;  and  evidence  of  the  affirmance  of  such  a  contract  aAer 
the  arrival  of  the  party  to  full  age,  to  be  effective,  must  be  express^  and 
not  rest  in  inference  or  construction. (b) 


(25)  Bac.  Abr.  Leasei  B. 

(1)  Co.  Litt.  51,  b.    4  CruUe,  142. 

(2)  1  New -Hamp.  Rep.  87. 

(3)  Per  Parker,  J.,  6  New-Hamp.  Rep.  d39.    See  alto  8  Cowen,  84.    Water- 
man's Manual,  2d  ed.  46,  47. 

Wen.  419.    See  3  id.  479. 
Wea.  301. 


nil   9    ATjw 
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If  a  father,  during  the  iofaiicy  of  his  child,  sell  chattel  property  be- 
longing to  the  child,  and  for  the  purpose  of  having  it  replaced  by  other 
property^  and  the  father  purchases  other  property  and  gives  it  to  the 
child,  b«t  it  remains  in  the  possession  of  the  father,  who  at  the  time  is 
insolvent  J  such  substituted  property  does  not  become  the  property  of  the 
child,  but  is  tbe  property  of  the  father,  and  subject  ta  a  levy  under  an 
execution  against  him. (6) 

The  holding  of  a  note  taken  by  a  plaintiff,  in  payment  for  work  done 
by  him  during  his  minonity,  eight  months  after  he  arrived  at  age,  before 
he  offered  to  return  it  to  the  defendant,  is,  in  judgment  of  law,  a  ratifi- 
cation of  the  contract,  especially  where  in  the  meantime  the  maker  of 
the  note  has  become  insolvent,  the  debt  lost,  and  the  offer  to  return  made 
on  the  heel  of  that  event.(7)  We  have  seen,  Vol.  I.  p.  298,  that  an 
infant  may  bind  himself  to  pay  for  necessarieSy  which  includes  meat, 
drink,  apparel,  physic,  good  teaching,  instruction  and  the  like,  they  be- 
ing actually  necessary,  charged  at  reasonable  prices,  and  suitable  to  his 
degree  and  estate,  of  which  things  the  justice  or  jury  are  to  judge.  But 
be  cannot  bind  himself  for  necessaries  in  carrying  on  his  trade ;  for  the 
law  will  not  entrust  him  to  trade,  as  it  might  ruin  him  ;  but  necessaries 
for  his  wife  or  lawful  child,  are  necessaries  for  him.  Even  in  these  ca- 
ses, he  cannot  bind  himself  for  any  sum  certain,  or  settle  and  state  an 
account  for  them,  so  as  to  lay  the  foundation  of  a  suit  upon  a  balance 
struck,  or  conclude  himself  by  giving  a  note  or  bond  ;  for  the  law  will 
consider  all  such  things  void,  and  drive  the  plaintiff  back  to  his  original 
consideration,  and  fix  the  necessaries  and  the  price  as  they  should  be.(2;) 
We  before  noticed,  Vol.  I.  p.  298,  that  when  the  infant  lives  with  his 
parent,  he  is  not  liable  even  for  necessaries,  nor  is  the  parent,  in  gene- 
ral, liable  for  such  necessaries. 

Accordingly,  where  a  son  of  the  defendant,  who  lived  in  his  family, 
and  was  decently  clothed,  according  to  his  father's  circumstances,  bought 
a  coat  at  the  store  of  the  plaintiff,  but  there  was  no  evidence  of  the 
father's  consent  to  this,  and  the  justice  gave  judgment  for  the  price 
against  the  parent,  the  supreme  court  reversed  the  judgment ;  and  laid 
down  the  following  doctrine  on  this  subject : 

^^  A  parent  is  under  a  natural  obligation  to  furnish  necessaries  for  his 
infant  children  ;  and  if  tbe  parent  neglect  that  duty,  any  other  person 
who  supplies  such  necessaries,  is  deemed  to  have  conferred  a  benefit  on 


(«)  Bac.  Abr.  tit.  InfoBcy  and  Age,  (1,)  and  see  Vol.  I.  p.  298. 
(6)  15  Wen.  631.  (7)  11  id.  86. 
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the  delinquent  parent,  for  which  the  law  raises  an  implied  promise  to 
pay  on  the  part  of  the  parent.  But  what  is  actually  necessary,  will  de« 
pend  on  the  precise  situation  of  the  infant,  and  which  the  party  giving 
the  credit,  must  be  acquainted  with  at  his  peril.(8)  In  the  case  of 
Bainbridge  v.  Pickering,  (2  Wm.  Bl.  R.  1325,)  GotUd,  J.  says,  with 
great  propriety  :  ^^  No  man  shall  take  upon  himself  to  dictate  to  a  parent 
what  clothing  a  child  shall  wear,  at  what  time  they  shall  be  purchased, 
or  of  whom  ;  all  that  must  be  left  to  the  discretion  of  the  father  or 
mother.  Where  the  infant  is  under  the  control  of  the  parent,  there 
must  be  a  clear  and  palpable  omission  of  duty,  in  that  respect,  on  the 
part  of  the  parent,  in  order  to  authorize  any  other  person  to  act  for,  ^^d 
charge  the  expense  to  the  parent.'  "(a)  On  this' subject  the  late  Chan- 
cellor Kent  holds  the  following  language  :  '^  A  father  is  not  bound  by 
the  contract  of  his  son,  even  for  articles  suitable  and  necessary,  unless 
an  actual  authority  be  proved,  or  the  circumstances  be  sufficient  to  im- 
ply one«  Were  it  otherwise,  a  father  who  had  an  imprudent  son,  might 
be  prejudiced  to  an  indefinite  extent.  What  is  necessary  for  the  childj 
is  left  to  the  discretion  of  the  parent;  and  where  the  infant  is  under  the 
control  of  his  parent,  there  must  be  a  clear  omission  of  duty  as  to  neces- 
saries, before  a  third  person  can  interfere,  and  furnish  them,  and  charge 
the  father.  It  will  always  be  a  question  for  a  jury,  whether,  under  the 
circumstances  of  the  case,  the  father's  authority  was  to  be  inferred.  If 
the  father  suffers  the  children  to  remain  abroad  with  their  mother,  or  if 
he  forces  them  from  home  by  severe  usage,  he  is  liable  for  their  neces- 
saries*"(9) 

In  general,  an  infant  cannot  bind  himself,  even  with  the  consent  of  his 
guardian,  unless  his  acts  are  deemed  by  a  court  of  chancery  beneficial  to 
him  ;{b)  but  his  bond  is  voidable,  even  though,  at  the  time  of  making  it, 
he  fraudulently  alleged  that  he  was  of  age.(c)  He  is  not  bound,  though 
he  enter  into  a  contract  by  the  consent  of  his  father.(d) 

A  father  may  authorize  his  son  to  contract  with  an  employer  and  re- 
ceive his  wages  for  his  own  use  ;  but  the  facts  that  the  son  was  out  at 
service,  and  the  father  received  his  wages,  of  themselves  show  no  relin^ 
quishment  of  the  father's  property  in  the  son's  labor.(lO) 

Infancy  is  a  personal  privilege,  of  which  the  infant  alone  can  avail 


(a)  13  John.  480.  (e)  1  John.  Gas.  127. 

(b)  7  id.  567.  (d)  10  John.  453. 

(S)  Simpson  V.  Robertson,  1  Esp.  Rep.  17.    Ford  ▼.  Fothergill,  id.  211. 

(9)  See  2  Kent's  Com.  3d  ed.  191, 192,  and  the  cases  there  cited  in  the  notes.. 

(10)  2  Watts,  406. 
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himself;  and,  accordingly ,  an  adult  cannot  plead  the  infancy  of  his  co- 
defendant.(«) 

FoF  further  particulars  under  this  head,  see  Vol.  I.  p.  298,  also  p. 
188. 

As  to  what  acts  of  an  infant  are  vaidy  and  what  are  voidable  only,  see 
opinion  of  Bronson^  J.,  15  Wen.  634  to  637. 

An  infant  is  liable  to  a  fine  or  penalty  imposed  by  statute,  the  same  as 
any  other  person  ;  e.  g.  for  not  training,  or  disobedience  of  orders  in 
militia;  for  such  fines,  &c.  are  incurred  not  civUly  but  criminally.{f) 

Infants  are  liable  for  trespasses,  in  the  same  manner  as  adults.(ll) 
And  if  an  infant  who  has  a  horse  on  hire,  wilfully  and  intentionally  in- 
jure the  animal,  it  amounts  to  an  election  on  his  part,  to  disaffirm  the  con- 
tract of  hiring,  and  an  action  of  trespass  lies  against  him  for  the  tort.(12) 
But  a  plea  of  infancy,  with  an  averment  that  the  injury  happened  through 
the  unskilfulness,  want  of  knowledge,  discretion  and  judgment  of  the 
defendant,  would  be  a  complete  answer  to  an  action  of  trespass  brought 
for  killing  a  horse,  let  to  hire,  by  violent  driving  and  cruel  treatment. (13) 

VI.  Lunacy,  drunkenness,  &c. — Of  lunacy,  we  have  spoken  be- 
fore.(g)  This  defence,  with  that  of  drunkenness,  proceeds  upon  the 
ground  of  an  utter  incapacity  to  yield  that  rational  assent,  which  forms  a 
necessary  ingredient  in  all  contracts.  Both  are  determinable  from  the 
circumstances  of  the  case,  like  other  questions  of  fact.  If  the  defence 
be  drunkenness,  it  should  be  such  a  state  of  intoxication  as  creates  a 
complete  absence  of  the  proper  capacity  to  contract.(A)  Long  contin- 
ued inebriety,  although  resulting  in  occasional  insanity,  does  not  require 
proof  of  a  lucid  interval  to  give  validity  to  the  acts  of  the  drunkard,  as 
is  required  where  general  insanity  is  proved. (14)  Where  a  tradesman 
supplied  a  person  with  goods  suited  to  his  station,  and  afterwards,  by  an 
inquisition  taken  under  a  commission  of  lunacy,  that  person  was  found  to 
have  been  lunatic  before  and  at  the  time  when  the  goods  were  ordered 
and  supplied  ;  it  was  held,  that  this  was  not  a  sufficient  defence  to  an 
action  for  the  price  of  the  goods,  the  tradesman,  at  the  time  when  he  re- 
ceived the  orders  and  supplied  the  articles,  not  having  any  reason  to  sup- 
pose that  the  defendant  was  a  lunatic.(i)     To  prove  the  sanity  of  a 


(e)  See  2  John.  279.    6  id.  160.  1  Stark.  R.  126.    18  Ves.  12.    2  Verm. 

(/)  4  Mass.  R.  376.    12  id.  271.  R.  97.    2  Paige,  30.    1  Green's  N.  J.  R. 

Cg)  Vol.  I.  p.  298  to  302.  233.    1  Hill's  So.  Car.  R.  313. 

(k)  See  3  Campb.  33,  and  note  (a).  (t)  5  Barn,  k  Cross.  170. 


See  also  15  John.  603.    Bull.  N.  P.  172. 


(11)  S  Wen.  891.  (13)  Id.  ib. 

(19)  2  id.  137.  (14)  22  Wen.  628. 

Vol.  II.  19 
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partjy  at  the  time  of  his  making  a  contract,  evidence  of  the  state  of  his 
mind  heforre^  atj  and  after  such  time,  is  admissible.  And,  though  the 
mere  opinion  of  witnesses  relative  to  the  sanity  of  a  party  are  improper 
to  be  given  in  evidence,  yet  their  opinions,  in  connection  with  the  facts 
on  which  they  are  founded,  are  admissible. (j)  Where  the  defence,  in 
an  action  on  a  promissory  note,  was  the  insanity  of  the  defendant  at  the 
time  of  its  execution,  and  the  plaintiff  offered  evidence  to  prove,  that  be- 
fore that  time,  while  the  defendant  was  of  sound  mind,  he  took  a  mort- 
gage as  security  for  certain  responsibilities  which  he  had  assumed  for  the 
mortgagor,  out  of  which  the  note  in  suit  originated,  and  that  after  the 
execution  of  the  note,  while  the  defendant  was  again  of  sound  mind,  he 
received  from  the  avails  of  such  mortgage  a  sum  inore  than  sufficient  to 
indemnify  him  for  the  note ;  it  was  held  that  such  evidence  was  admis- 
sible, not  to  ratify  or  confirm  a  contract  originally  void,  but  as  conducing 
to  prove  a  recognition  of  it  by  the  defendant,  as  a  valid  contract,  and 
that  he  was  of  sound  mind  when  he  executed  it. (A;) 

The  arguments  of  counsel  and  the  opinion  of  the  court  in  the  case  of 
Jackson  v.  King,  (4  Cowen,  207  to  221,)  afford,  of  themselves,  a  val- 
uable treatise  on  that  branch  of  the  law  which  respects  the  defence  of 
lunacy.  The  case  has  never,  we  believe,  been  overruled  or  questioned, 
at  least  by  our  own  courts ;  and  although  the  rule  which  it  establishes 
in  regard  to  the  degree  of  derangement  or  imbecility  of  mind,  which 
renders  a  party  incapable  of  contracting,  has  been  considered  by  many 
as  too  strict  and  confined  in  its  operation,  yet  it  must  be  regarded  as  the 
law  of  the  land,  and  entitled  to  the  consideration  of  undoubted  authority. 
That  case  holds  that  where  an  act  is  sought  to  be  avoided,  on  the  ground 
of  mental  disability,  the  proof  lies  with  him  who  alleges  it,  and  that 
sanity  is  to  be  presumed  until  the  contrary  appears ;  but  that  after  a 
general  derangement  is  shown,  it  then  is  incumbent  on  the  one  who  in- 
sists that  the  act  was  valid,  to  show  sanity,  i.  e.  a  lucid  interval,  at  the 
very  time  when  it  was  performed.  The  case  further  establishes  the  rule, 
that  disability  to  contract,  on  account  of  derangement  or  imbecility  of 
mind,  is  confined  to  idiots  and  lunatics,  or  persons  nan  compos{15) — that 
mere  weakness  of  understanding  is  not  enough — an  entire  loss  of  reason 
must  be  shown.  Yet  mere  weakness  of  understanding  is  an  item  in  the 
proof  of  fraud,  against  which  even  a  court  of  law  will  relieve,  where 
fraud  is  clearly  established  by  positive  and  affirmative  evidence. 


•  ( j)  4  Conn.  R.  203.  (ik)  Id. 

(15)  The  terra  "non  compog^^'  of  uniound  mind,  are  legal  terms,  and  import  a 
total  deprivation  of  sense.  (See  opinion  of  Woodworth,  J.,  4  Cowen,  217,  citinr  2 
Mad.  569.    See  also  1  Beck's  Med.  Jur.  6th  ed.  581  it  $iq.) 
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As  to  the  defence  of  drunkenness)  there  are  cases  to  show  that  it  is 
available  only  where  the  intoxication  arises  by  the  contrivance  of  the 
other  party. (0  This  is  not,  however,  the  true  rule  ;  for  drunkenness 
may,  and  does,  in  many  cases,  amount  to  insanity  ;  and  whether  volun- 
tary, or  brought  about  by  the  other  party,  makes  no  difference  in  the  ef- 
fect produced.  Our  statute  treats  intoxication  as  a  species  of  insanity, 
which,  when  it  becomes  habitual,  renders  the  drunkard  an  unfit  person 
to  be  entrusted  with  the  management  of  his  estate.  (971)  And  in  Barrett 
V.  Buxton,  (2  Aik.  167,)  it  was  expressly  decided  that  a  contract  made 
by  a  man  when  deprived  of  the  exercise  of  his  understanding  by  intoxi- 
cation, is  voidable  by  himself,  though  the  intoxication  was  voluntary, 
and  not  produced  through  the  circumvention  of  the  other  party.(n) 

VII.  CovERTDRE. — We  also  hinted  this  defence.  Vol.  I.  p.  298  ;  but 
it  deserves  further  notice.  That  the  note,  bill,  &c.  of  a /erne  covert  is 
absolutely  void,  see  Vol.  I.  p.  188. 

An  action  will  not  lie  against  a  married  woman,  upon  a  contract  made 
by  her  during  coverture^  with  or  without  seal,  nor  can  she  sue  or  be  sued 
upon  such  contract  in  her  own  name,  even  though  she  have  a  separate 
maintenance,  secured  by  deed,  paid  regularly,  she  living  at  the  same  time 
apart  from  her  husband  ;(o)  or  though  she  be  separated  from  her  hus- 
band under  a  sentence  of  diYorce  from  bed  and  board,(p)  The  only  ex- 
ception is,  1.  Where  the  husband  ha^  been  banished  the  state  for  a 
crime,  by  the  sentence  of  a  court  of  justice  •y{q)  or,  2.  Where  her  hus- 
band is  an  alien  enemy. (r)  But  not  even  then,  if  she  is  by  birth  an 
alien  aAd  the  wife  of  an  alien,  and  her  husband  has  ever  lived  with  her 
in  this  country,  although  he  be  abroad  in  foreign  service  at  the  time  of 
suit  brought. (j)  A  third  exception  was  once  said  to  be,  where  the  hus- 
band resided  out  of  the  state,  without  any  probability  of  returning,  and 
his  wife  represented  herself  and  contracted  as  ^feme  sole;{t)  but  this 
has  been  again  and  again  overruled. (t^) 


(0  See  3  P.  Wros.' 130,  n.  (A).    See  R.  1079.    2  Bos.  &  Pull.  105.    5  id.  148. 

also  4  Desaus.  Ch.  R.  364.    6  Munf.  15.  1  Taunt.  217. 

1  Bibb,  406,     1  South.  R.  361.     1  Hen.  (p)  6  Mauie  &  Selw.  73.    3  Barn,  k 

&  Munf.  70.    1  Wash.  R.  164.    3  Rep.  Cress.  291.    Otherwise  as  to  a  divorce 

Const  Ct  So.  Car.  27.    2  Hayw.  394.    4  from  the  bonds  of  matrimony,    1  Gow's 

Serg.  &  Rawle,  438.  R.  10. 

(ill)  Per  Walworth,  Ch.  2  Paige,  31.  (a)  1  T.  R.  6. 

(n)  See  2  Kent's  Com.  3d  ed.  451.  See  (r)  See  Reeve's  Dom.  Rel.  100,  and 

also  2  Paige,  31,  where  it  is  decided  that  cases  there  cited.     See  also  15  Mass. 

voluntanr  drunkenness  will  not  protect  a  R.  31. 

person  from  liability  for  torts,  or  from  fa)  3  Camp.  R.  123. 

punishment  for  crimes  committed  while  (t)  1  Ld.  Kaym.  147. 

in  that  situation.  (u)  1  Satk.  646.    2  Wils.  308. 1  Bos. 

(o)  17  John.  167.    8TR.545.    2  Bl.  &  Pull.  339.    4  id.  80.    2  Esp.  R.  18. 
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Bat  the  death  of  a  person  will  be  presumed  after  a  certain  term  of 
absence  ;  and  where  it  was  proved  that  the  husband  went  away  from 
the  country  twelve  years  before,  it  was  held  that  unless  the  wife  prored 
him  alive  within  seven  years,  her  plea  of  coverture  could  not  be  sup- 
ported.(v)  And  so,  where  the  husband  went  to  sea,  and  had  not  been 
heard  of  in  twelve  years,  it  was  held  that  the  wife  might  be  sued  as  a 
feme  sole,{w)  And,  in  general,  where  no  account  can  be  given  of  a 
person  in  seven  years,  his  death  is  presumed,  in  analogy  to  the  statute,  19 
Car.  2,  c.  6,  with  respect  to  leases  dependent  on  lives,  and  the  statute  of 
bigamy,  1  Jac.  1,  c.  11  ;  correspondent  to  which  are  our  statutes,  1  R. 
S.  740,  §  6,  2  id.  74,  §  5  ;  except  that  our  statute  of  bigamy  adopts  five 
instead  of  seven  years.(2;)  So,  a  person  sentenced  to  imprisonment  for 
life  is  deemed  civilly  dead. (16) 

A  sale  of  the  husband's  goods  by  the  wife  is  void,  and  he  may  have 
trover  for  them,(y) 

When  a  wife  is  co-plaintiff  in  an  action  arising  on  contract,  no  cause 
of  action  can  be  included,  unless  it  be  founded  on  a  contract  with  her 
before  marriage,  or  she  be  the  meritorious  cause  of  action ;  and  her  in- 
terest must  expressly  appear  on  the  face  of  every  count.  And  in  an  ac- 
tion for  a  tort  for  a  personal  injury,  if  the  wife  be  joined,  the  declara- 
tion must  proceed  only  for  torts  to  her  individually,  and  not  for  such 
wrongs  as  only  affect  the  husband. (z) 

The  husband  is  entitled  to  whatever  the  wife  earns,  or  becomes  due  to 
her  by  contract,  during  coverture,  and  may  sue  in  his  own  name  there- 
for ;(a)  and  he  is  moreover  entitled  to  all  her  choses,  both  in  action  and 
possession,  which  were  hers  at  the  time  of  the  marriage  ;  and  actions  for 
the  recovery  of  them  must  be  in  the  name  of  both.  The  true  rule  is, 
that  in  all  cases  where  the  cause  of  action  survives  to  the  wife,  the  hus- 
band cannot  sue  alone.(17)  The  wife's  choses  in  action,  though  uncol- 
lected during  her  life  time,  belong  absolutely  to  the  husband,  if  he  sur- 
vive.(6)     But  otherwise,  if  she  outlive  him.    They  then  survive  to  her. 


(v)  2  Carapb.  R.  113.  631.    And  it  is  a  ^eaenil  principle,  that 

(10)  18  John.  141.  that  which  the  husband  may  discharge 

(x)  See  id.  134,  per  Spencer,  C.  J.  alone,  and  of  which  he  may  make  dispo- 

6  £ast,  80,  84.  sition  to  his  own  u^e,  for  the  recovery  of 

(y)  Com.  Di^.  tit.  Baron  and  Feme.  this  he  may  sue  without  his  wife.     Per 

(z)  See  1  Chit.  PI.  6th  Lond.  ed.  232.  Doddridge,  J.  in  3  Bulst.  164.     See  also 

See  also  2  Caines,  221.    2  Bl.  R.  1236.  1  Bam.  «c  Aid.  224. 

2  Maule  &  Selw.  396.  (6)  9  John.  112. 
(a)  See  1  Bam.  &  Aid.  218.    8  T.  R. 

<16)  2  R.  8.  586,  §  9(K    See  also  10  John.  232. 
(17;  10  Pick.  Rep.  438. 
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He  18  also  liable  for  all  debts  and  demaDds  against  her,  arising  before 
coverture,  if  sued  for  during  coverture  ;  though  not  after  her  deathj(c) 
even  though  he  expressly  promise  to  pay.(£{)  It  is  well  settled  that  the 
husband  cannot  be  sued  alone  upon  a  contract  of  the  wife  made  when  sole 
and  before  marriage.(l8)  Neither  should  he  be  permitted  to  prosecute 
alone  upon  such  a  contract.  (19)  Asa  husband  cannot  maintain  a  suit  in  his 
own  name,  to  recover  a  demand  which  accrued  to  his  wife  before  mar- 
riage under  contract  made  with  her,  the  wife  mtisi  be  joined  in  the  ac- 
tion. So  also  where  a  husband  performs  the  stipulations  of  a  contract 
entered  into  by  his  wife  before  marriage,  which  if  performed  by  her 
whilst  sole  would  have  given  her  a  right  of  action,  the  action  for  the  re- 
covery of  a  demand  thus  arising  must  be  brought  in  the  joint  names  of 
Lusband  and  wife. (20) 

Upon  the  death  of  the  wife,  the  responsibility  of  the  husband  is  abso- 
lutely destroyed  ;(e)  and  upon  the  same  principle,  the  wife,  if  she  sur- 
vive, is  liable  upon  contracts  made  by  her  before  marriage. (y) 

While  the  wife  lives  with  the  husband,  all  her  contracts  for  necessa- 
ries shall  bind  him,  for  his  assent  to  these  shall  be  presumed,  unless  the 
contrary  expressly  appear  ;(g)  and  so,  though  she  live  separate  from 
him,  if  the  articles  furnished  be  suitable  to  her  condition  in  life. (A)  So, 
if  he  leave  his  wife  or  send  her  aw9y,  or  use  her  so  cruelly,  that  she 
cannot  live  with  him ;  but  these  are  all  the  proper  debts  of  the  husband : 
the  wife  cannot  be  sued  for  them.(i)  He  is  not,  however,  liable  even 
for  necessaries,  if  she  elope  without  cause,  except  it  be  after  she  has  ap- 
plied to  him  to  return  'y{k)  but,  if  the  elopement  was  adulterous,  he  is 
not  bound  to  receive  her  again  ;  and  an  application  to  return,  will,  con- 
sequently, not  revive  his  liability.  If,  however,  he  does  receive  her, 
whether  the  elopement  be  adulterous  or  not,  he  is  accountable  as  be- 
fore.(/)  And  where  the  elopement,  though  voluntary,  was  not  adulter- 
ous, and  a  friend,  without  the  wife's  authority,  requested  the  husband  to 
receive  her,  which  he  refused  upon  grounds  other  than  the  want  of  such 
authority,  it  was  held  to  revive  his  liability  for  necessaries. (m) 


(c)  See  cases  cited  1  Com.  on  Con.  (h)  12  John.  428.     11  Wen.  33.    8 

184.  Paige,  406. 

(<2)  7  T.  R.  344.     3  P.  Wms.  409.  (t)  See  cases  cited  1  Com.  on  Con. 

8  John.  149.     15  id.  403.  Vol.  1.  p.  611.  186  to  190. 

(e)  See  Cora.  Dig.  Baron  and  Feme,  (k)  12  John.  293. 

(2  C.)    R«p.  Temp.  Talb.  173.  (0  8  £ap.  R.  225. 

/)  7  T.  R.  350.     1  Campb.  189.  (m)  12  John.  293. 

[g)  See  oases  cited  1  Com.  on  Con. 
186. 


i 


nS^  15  John.  402,  3^  8  id.  15a  (20)  13  Wen.  271. 


ReeYC's  Bom.  Rel.  126. 
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If  a  tradesman  trust  the  wife,  after  the  husband  has  forbidden  him,  lie 
cannot  recover,  and  it  is  sufficient  for  the  husband  to  give  general  notice, 
(by  advertisement  for  instance,)  that  people  do  not  trust  his  wife  ;(n) 
and  this  should  be  done,  wherever  the  husband  means  to  protect  himself 
from  liability,  in  all  cases  of  voluntary  separation,  and  the  settling  a 
separate  maintenance ;  for  until  these  things  become  matter  of  reputa- 
tion in  the  neighborhood  where  the  parties  reside,  the  husband  will  con- 
tinue liable.(o)  Such  advertisement,  however,  will  make  it  matter  of 
reputation  and  protect  the  husband(p)  as  effectually  as  reputation  from 
any  other  cause  ;  and  this  general  reputation  in  the  place  where  the 
husband  lives  is  sufficient,  though  it  do  not  extend  to  the  place  where 
the  debt  was  contracted. (9)  But  in  cast  of  elopement,  though  tlie 
tradesman  have  no  notice  of  this,  if  he  trusts  the  wife,  the  husband  is 
not  liable,  (r) 

The  husband  is  not  liable  if  the  wife  live  apart  from  him  on  a  separate 
maintenance,  by  deed  or  writing,  which  is  regularly  paid  and  known  or 
published  as  mentioned. (5)  But  such  maintenance  must  be  settled 
in  writing,  and  some  payment  must  be  shown. (/)  And  where  a  hus- 
band professes  to  provide  for  his  wife,  who  lives  apart  from  him,  it  is 
incumbent  upon  a  party  who  has  been  expressly  forbidden  to  give  credit 
to  her,  in  order  to  render  the  husband  liable  for  subsequent  supplies,  to 
show  affirmatively  and  clearly  that  the  Jiusband  did  not  supply  her  with 
necessaries  suitable  to  her  condition.  And  where  the  wife  when  furnish- 
ed with  provisions  in  large  quantities,  sells  them,  the  husband  is  excused 
in  adopting  the  mode  of  providing  for  her  by  sending  her  meals  to  her, 
if  the  supply  be  abundant  and  of  good  quality.(t/) 

Where  a  married  woman  has  a  separate  estate  vested  in  a  trustee,  and 
services  are  rendered  on  account  of  the  estate,  and  the  credit  for  such 
services  is  given  to  her,  the  husband  is  not  liable  for  them.(t;) 

A  wife  may  act  as  the  agent  of  her  husband,  and  a  subsequent  ac- 
knowledgment, or  ratification  of  her  acts  by  the  husband,  is  evidence  of 
and  equivalent  to  an  original  authority. (t^)  And  the  wife  in  the  absence 
of  the  husband,  is  considered  as  having  a  general  authority  to  exercise  a 
usual  and  ordinary  control  over  his  property,  unless  it  be  expressly  shown 
he  has  constituted  some  other  one  his  agent  for  that  purpose. (x) 


(n)  1  Ld.  Raym.  444,  5.    11  Wen.  33.  CO  Id.    12  Mod.  244.    8  John.  72.   16 

(0)  Id.    8  John.  72,  3.  id.  38.    5  Bos.  &  PuH.  148. 

(p)  Id.  (t)  8  John.  72,  3.    5  Bof .  k  Pull.148. 

Iq)  12  Mod.  244.  (u)  8  Wen.  544. 

(r)  1  Ld.  Raym.  444,  6.     1  Str.  647.  («)  2  id.  464. 

2  id.  706.    12  Mod.  372.  (10)  4  id.  465. 

(x)  10  id.  79. 
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If  a  man  and  woman  live  together,  and  pass  in  t||e  world  as  husband 
and  wife,  the  man  is  liable  for  her  necessaries  or  contracts,  the  same  as 
if  she  were  in  fact  his  wife.(^) 

In  a  suit  for  necessaries  furnished  the  wife,  in  a  state  of  separation 
from  the  husband,  it  must  of  course  be  proved  by  the  plaintiff,  that  the 
articles  furnished  were  suitable  to  the  state  and  degree  of  the  husband.(z) 

Vni.  Alteeation  in  terms  of  contract  by  consent. — The  parties 
may  by  consent,  vary  the  terms  of  their  contract  at  any  time  before 
breach  ;  and  a  written,  or  even  sealed  agreement  may  be  thus  enlarged 
or  modified  by  parol  ;{a)  provided  the  contract  last  made  is  fully  exe- 
cuted. But  a  specialty  cannot  be  modified  by  a  parol  or  written  un- 
sealed executory  agreement. (21)  And  where  a  time  of  payment  is  men- 
tioned in  a  writing,  or  where  no  time  is  specified,  in  which  case  the  law 
construes  it  payable  immediately,  no  parol  agreement  made  at  the  exe- 
cution of  the  contract,  fixing  the  time  of  payment  different  from  its  terms 
or  legal  import  on  the  face  of  the  writing,  is  admissible  ;  for  this  would 
be  to  vary  a  written  contract  by  parol. (6)  Nor  will  a  subsequent  parol 
agreement  to  vary  the  first  be  binding,  where  the  first  would,  if  by  parol, 
be  void  by  the  statute  of  frauds  ;  for  instance,  where  such  first  agree- 
ment concerns  lands,  &c.(c)  (22) 

IX.  Contracts  illegal,  or  impossible  to  perform,  or  become  so. 
— Of  contracts  illegal  in  their  origin,  enough  was  said.  Vol.  I.  p.  271  to 
301.  A  contract  to  do  an  act  physically  impossible^  at  the  time  of  con- 
tracting, is  also  void,  and  no  action  lies  for  its  violation  ;  as,  to  build  a 
large  house  in  a  day,  to  go  to  Rome  in  a  day,  Scc,{d)     And  it  is  the 


^y)  See  1  Com.  on  Con.  214,  and  cases        (b)  8  John.  189. 
there  cited.  (c)  15  id.  204,  per  Thompson,  Ch.  J. 

(z)  Id.  192.  (d)  See  Powell  on  Cont.  160  to  165, 

(a)  1  John.  Cas.  22.    8  John.  528.  ana  cases  there  cited. 

C21)  21  Wen.  628. 

(22)  A  subsequent  parol  agreement,  not  contradicting  the  terms  of  the  original 
contract,  but  merely  in  continuance  thereof,  and  in  dinpenaation  of  (he  performance 
of  its  terms,  as  in  prolongation  of  the  time  of  execution,  is  good,  even  in  this  case 
of  a  contract  reduced  to  writing  under  the  statute  of  frauds  ;  as  in  the  case  of  a 
contract  to  deliver  goods  at  a  stipulated  period,  parol  evidence  of  a  subsequent 
agreement  for  an  extension  of  the  time  of  delivery  is  admissible ;  (1  Maule  &  Selw. 
21 ;  see  3  T.  R.  591 ;)  and  parol  evidence  is  admissible  to  shew  that  a  party,  ap- 
parently  a  principal  in  the  agreement,  was  in  fact  only  an  agent.  (15  East,  272. 
7  Taunt  295.)  So,  a  contract  under  seal  may  be  entirely  toaived  by  a  parol  agree- 
ment, and  the  latter  stand  in  its  place  ;  more  especially  if  the  parol  agreement 
shall  have  been  executed.  Thus,  where  the  plaintiff,  by  an  instrument  under  seal, 
agreed  to  erect  a  building  for  a  fixed  price,  which  was  not  an  adequate  compensa- 
tion, and  having  done  part  of  the  work  refused  to  proceed,  but  upon  a  parol  prom- 
ise by  the  defendant  that  he  should  be  paid  for  his  labor  and  materials,  and  should 
not  suffer,  he  went  on  and  finished  the  huilding ;  it  was  held,  that  he  was  entitled 
to  recoTer  in  a$9ump8il  upon  the  parol  promise.    (9  Pick.  R.  298.) 
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same  in  law,  if  the^ct  became  illegal,  as  if  a  statute  should  pass,  pre- 
venting the  performance  of  the  contract,  or  rendering  it  criminal; 
though  if  part  only  be  prohibited,  the  rest  must  be  performed. 

So  when  the  thing  stipulated  becomes  physically  impossible  by  the 
act  of  God,  (or  as  Sir  William  Jones  will  have  it,  ^^  inevitable  acci* 
dent,")  (e)  this  equally  excuses  the  performance ;  as  if  a  lessee  covenant 
to  leave  timber  standing,  which  is  blown  down  by  a  tempest,  or  agree 
to  restore  a  horse  which  dies  of  disease,  without  the  borrower's  fault ; 
or  where  A.  contracts  with  B.,  to  serve  him  a  year  at  a  certain  salary, 
to  be  paid  at  two  several  times,  and  B.  dies  before  the  year  has  expired, 
and  after  the  first  payment ;  in  the  two  first  cases,  the  lessee  or  borrower 
would  be  discharged,  and  in  the  last,  A.  loses  the  rest  of  his  salary,  and 
is  discharged  from  his  service.  But  in  all  these  cases  the  agreement 
must  be  performed  as  near  its  intent  as  may  he.{f)  And  so  of  other 
the  like  cases. 

X.  An  insolvent  debtor. — When  the  assignees  of  an  insolvent  must 
sue  on  his  debts,  see  Vol.  I.  p.  609. 

We  omit  the  further  consideration  of  this  subject,  to  which  several 
pages  were  devoted  in  the  first  edition  of  this  work.  Since  the  ^^  Act  to 
abolish  imprisonment  for  debt  and  to  punish  fraudulent  debtors,"(^)  went 
into  operation,  applications  to  be  discharged  from  debts  and  imprison- 
ment are  extremely  rare,  and  the  law  on  this  sulQect  has  therefore 
ceased  to  be  of  much  practical  importance.  We  simply  refer,  for  the 
provisions  of  the  statutes  and  the  decisions  under  them,  to  1  R.  S.  776 
to  807,  and  cases  cited  in  the  margin.  Cowen's  Treatise,  1st  ed.  432 
to  440.     1  Kent's  Com.  3d  ed.  422.     2  id.  392,  393. 

XI.  Higher  security  given. — This  is  where  one  having  a  debt  due 
by  simple  contract,  accepts  a  security  for  the  same  debt  by  an  instru* 
ment  under  seal ;  as  if  the  debt  be  reduced  into  a  bond,  covenant  or 
mortgage.  So,  if  a  judgment  be  taken  or  obtained  upon  any  contract,  it 
operates  as  an  extinguishment  thereof.  But  a  contract  is  not  extin- 
guished, if  the  security  be  only  of  equal  or  inferior  degree  ;  and  a  judg- 
ment without  satisfaction,  must  be  upon  the  very  contract  itself,  claimed 
to  be  discharged  by  it,  and  not  upon  some  other  security  given  in  its 
stead  ;  otherwise  it  is  no  extinguishment  of  the  original  contract,  without 
actual  payment  or  satisfaction,  &c.  The  higher  security  must  be  exe- 
cuted by  the  party  to  the  first,  in  order  to  extinguish  it,  and  not  by  a 
third  person ;  though,  if  one  partner  give  his  bond  for  a  partnership 


(e)  Jonei  on  Bailm.  104,  5.  (g}  Sew.  Law»of  1881,  p.  806. 

(/)  See  Powell  on  Cod.  444  to  451, 


and  ca§e8  there  cited. 
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debt,  it  has  been  held  an  extinguishment  thereof.  Aa  infant's  bond,be-^ 
ing  void,  i;cill  not  extinguish  his  contract  for  necessaries,  and  so  I  pre- 
sume, upon  the  same  principle,  no  security  which  is  void  can  operate 
as  an  extingaishment ;  as  if  it  be  void  for  duress,  coverture,  usury  and 
the  like.(A) 

Within  the  above  principle  it  has  been  decided,  thgt  a  bond  and  mort- 
gage will  not  extinguish  a  sealed  note  ;(t)  a  bond  and  warrant  of  attor- 
ney for  the  amount  of  a  previous  judgment,  will  not  extinguish  the  first, 
though  judgment  be  entered  upon  the  bond  ;(  /)  and  a  judgment  on  a 
covenant  to  pay  rent,  contained  in  a  lease,  will  not  extinguish  the  right 
of  distress  upon  the  same  lease  for  the  same  rent.(/c)  And  a  judgment 
in  a  justice's  court  is  not  extinguished  by  a  judgment  subsequently  ob- 
tained upon  it  in  another  justice's  court ;  the  general  principle  govern- 
ing such  cases  being,  that  a  security  of  a  higher  nature  extinguishes  tn- 
Jerior  securities,  but  not  securities  of  an  equal  degree.(/) 

But  if  the  higher  security,  a  judgment  confessed,  for  instance,  be  ta- 
ken merely  as  a  collateral  security  to  the  first,  it  will  not  extinguish  it, 
without  satisfaction  ;  and  where  the  second  security  is  between  different 
parties,  and  for  other  debts  besides  the  original  one,  and  not  for  the 
exact  amount  of  that  debt,  it  will  be  deemed  collateral,  without  any  ex- 
press agreement  to  that  effect,  (m)  The  general  rule  is,  where  a  simple 
contract  security  fof  a  debt  is  given,  it  is  extinguished  by  a  specialty 
security,  if  the  remedy  given  by  the  latter  be  co-extensive  with  that 
which  the  creditor  had  upon  the  former.  But  this  does  not  hold,  even 
in  favor  of  a  surety  by  simple  contract,  if  it  appear,  on  the  face  of  the 
subsequent  deed,  that  it  was  intended  only  as  an  additional  security,  and 
there  is  nothing  in  the  deed  itself  expressly  inconsistent  with  such  in- 
tention; as  where  B.,  being  indebted  to  A.,  procured  C.  to  join  with 
him  in  giving  a  joint  and  several  promissory  note  for  the  amount ;  and 
afterwards,  having  become  further  indebted,  and  being  pressed  by  A.  for 
further  security,  by  deed,  (reciting  the  debt  and  the  note,  and  that  a 
further  security  had  been  offered,)  assigned  to  A.  all  his  goods  as  a^ur- 
ther  securityy  with  a  proviso  that  he  should  not  be  deprived  of  the  pos- 
session of  the  property  assigned  until  after  three  days'  notice ;  it  was 
held,  that  this  deed  did  not  extinguish,  or  suspend  A.'s  remedy  against 
C.  on  the  note  (n). 


1 1 

I 


(A)  See   Bac.  Abr.  tit.   Extinguiflh-        (0  9  Wen.  58. 
ment,  D-,  and  the  authorities  there  cited.        (m)  14  John.  404. 

8  John.  54.  (n)  8  Bam.  &  CreM.  908.    5  Dowh  Ac 


(m 
Ryl.: 


413.  Ryl.  259,  S.  C. 

240.    2Binn.  146. 

Vol.  II.  20 


164  OF  PLEAS. 

XII.  Erasure,  alterations,  &c. — It  was  formerly  held,  that  when 
a  deed  was  altered  in  a  point  material,  either  by  the  party  or  a  stranger^ 
without  the  privity  of  other  parties  concerned,  whether  by  interlinea- 
tion, addition,  razing  or  drawing  a  pen  through  a  line,  or  through  any 
material  word,  or  by  tearing  off  the  seal,  it  became  Toid.(a)  But  in  a 
modern  case,(p)  the  court  held  that  the  alteration  of  an  atoard  by  a 
stranger,  even  in  a  material  part,  did  not  invalidate  the  instrument,  the 
original  words  being  legible ;  observing,  that  such  alteration  could  no 
more  be  considered  as  avoiding  the  instrument,  than  if  it  had  been  ob- 
literated or  cancelled  by  accident.(9)  Yet  there  is  no  doubt  that  a  deed 
is  rendered  void  by  an  alteration  in  favor  of  the  party  making  it.(r)  If 
the  alteration  be  material  in  one  covenant,  it  avoids  all  the  covenants  in 
the  deed  ;{$)  but  where  the  covenantors  are  bound  severally,  tearing  off 
one  seal  shall  not  discharge  the  other  covenantors,  for  it  is  a  distinct 
deed  as  to  each.(/) 

The  alteration  of  a  deed  by  one  claiming  a  benefit  under  it,  avoids  it 
so  far  as  respects  a  remedy  by  action  upon  it ;  and  it  seems  that  this  is 
so,  whether  the  alteration  be  material  or  of  a  part  wholly  immaterial ; 
otherwise,  if  the  alteration  be  by  a  stranger  without  the  consent  of  the 
party. (u)  So  an  alteration  by  the  obligee  of  a  bond,  or  the  party  to  any 
other  deed  creating  a  mere  chose  in  action,  utterly  avoids  the  deed,  both 
as  to  the  right  and  remedy  upon  it.(v)  And  where  an  erasure  or  inter- 
lineation appears  in  a  material  part  of  a  deed,  of  which  no  notice  is 
taken  at  the  time  of  the  execution,  it  is  a  suspicious  circumstance,  which 
requires  some  explanation  on  the  part  of  the  plaintiff;  but  whether  the 
explanation  given  is  satisfactory  or  not,  is  for  the  justice  or  jury  to  de- 
termine, (tr)  An  alteration  of  a  sealed  instrument,  given  to  secure  the 
payment  of  a  sum  of  money,  if  made*  by  a  person  not  a  party,  under  a 
parol  authority  from  the  party  executing  the  instrument,  does  not  avoid 
it.(x) 

In  1  Dallas,  67,  and  1  Peters^  R.  369,  it  was  held,  that  an  erasure  or 
interlineation  shall  be  presumed  to  have  been  made  after  the  execution 
of  the  instrument,  unless  the  contrary  is  shown.  But  see  1  Eeb.  22, 
where  it  is  said,  ^^  An  interlineation,  without  any  thing  appearing  against 


(p)  11  Go.  28,  and  see  1  Bos.  &  Pull.        (0  5  id.  23. 
490,  per  Dallas,  C.  J.  ( u)  8  Cowen 

6  East,  909.    See  15  John.  297.  (v)  Id. 


owl.  & 


Sjee   9  Bam.  &  Cress.  428.    5  (v)  2  Wen.  555.    See  7  id.  364.    6 

Bowt.  &  Rvl.  409,  S.  C.    6  Cowen,  746.  Cowen,  125.     Boll.  N.  P.  255.    2  Stark. 

8  id.  71.  R.  913. 

Per  Savag^e,  C.  J.,  8  Coweii,  73.  (x)  13  Wen.  587. 
Co.  28. 
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it,  ifeill  be  presumed  to  be  at  the  time  of  the  making  of  the  deed,  and  not 
after." 

Xm.  Several  pleas,  plea  and  notice. — The  defendant  in  a  jus- 
tice's court  should  always  plead  the  general  issue  when  it  will  answer 
his  purpose,  and  not  a  special  plea  alone,  especially  where  he  is  with- 
out professional  assistance  \  for  special  pleading  is  not  the  element  of 
any  man,  unless  he  be  a  well  bred  lawyer.  Where  it  is  not  necessary, 
it  only  tends  to  endanger  the  defendant's  cause,  generally  speaking,  and 
to  give  both  him  and  the  justice  a  great  deal  of  trouble  and  embarrass- 
ment. 

Pleading  a  matter  with  the  general  issue,  however,  in  a  separate  plea, 
which  might  have  been  given  in  evidence  under  the  general  issue  with- 
out having  been  pleaded,  though  it  be  pleaded  badly,  will  not  prevent 
its  being  given  in  evidence ;  for  this  is  merely  seeking  double  chance  to 
get  the  matter  of  defence  before  the  court,  like  several  counts  in  a  dec- 
laration, and  though  one  fall,  another  may  stand,  and  support  the  de- 
fence ;  and  in  order  to  give  the  defendant  an  equal  chance  with  the 
plaintiff  in  this  respect  which  he  had  not  at  common  law,  being  there 
confined  to  a  single  plea  or  defence  for  each  cause  of  action  stated  by 
the  plaintiff,  the  statute(^)  authorizes  the  defendant  to  plead  as  many 
several  matters  as  he  shall  think  neces§ary  for  his  defence,  subject  to 
the  power  of  the  court  to  compel  him  to  elect  by  which  plea  he  will 
abide,  in  cases  where  he  may  plead  inconsistent  pleas.(z)  But  in  a  qui 
tam  action,  the  defendant  can  plead  only  one  plea  to  each  count,(a)  as 
at  common  law. 

Where,  however,  there  is  a  right  to  plead  double,  hardly  any  pleas 
will  be  held  inconsistent. (&)  The  general  issue  and  a  tender,  either  of 
part  or  the  whole,  has  been  held  so,  as  presenting  too  great  an  incon- 
gruity on  the  record  to  be  tolerated  ;(c)  and  that  tender  and  alien  ene- 
my cannot  be  pleaded  together,  even  to  different  counts  ;(cl)  nor  in  tres- 
pass, pleas  of  the  general  issue,  alien  enemy,  and  a  justification. (e) 
Formerly,  also,  the  defendant  was  not  allowed  to  plead  matters  which 
required  different  trials,  as  nxd  tiel  record  and  payment,(^)  one  of 
which  must  have  been  tried  by  the  record,  and  the  other  by  the  justice 
or  jury.     This  distinction,  however,  no  longer  exists,  all  issues  of  fact 


(y)  2  R.  S.  277,  §  23.  (d)  10  East,  326. 

(z)  See  Grah.  Prac.  2d  ed.  244.  (e)  12  Eait,  206.    2  W.  Bl.  1826.    1 

(a)  2  Wils.  21.    Com.  Dig.  Pleader,    Moore  &  Payoe,  145. 
£.  2,  quere.  (f)  Coleman,  411 ;  1  John.  Cu.  104» 

(6)  See  5  Taunt.  340.  S.  C.    Coleman,  76. 

>)  4  T.  R.  194.    5  id.  97.  4  T^unt. 
10  East,  326. 
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being  now  triable  by  the  justice  or  jury.(g)  And  it  is  doubtful  wheth- 
er the  rule  ever  had  any  application  to  a  justice's  court.  Where  .the 
defendant  pleaded  payment  before  the  day  and  at  the  day,  the  court  or- 
dered the  first  plea  struck  out,  because  it  might  be  given  in  evidence  un- 
der the  last  i{h)  but  the  court  will  not  be  nice  in  discriminating  between 
the  different  pleas,  in  order  to  test  their  consistency. (i)  If  the  defen- 
dant rely  upon  title,  in  a  defence  to  an  action  of  trespass  on  lands,  he 
will  be  confined  to  a  special  plea  or  notice,  and  will  not  be  allowed  to 
interpose  the  general  issue  alone,  either  in  the  justice's  court,  or  when 
it  comes  to  the  court  of  common  pleas.(j)  With  these  exceptions,  the 
defendant  may  plead  as  many  pleas  as  he  thinks  proper  in  answer  to 
the  same  matter,  however  contradictory  and  inconsistent  they  may  ap- 
pear.(A;)  If  the  plaintiff  have  demurred,  or  replied  to  the  pleas,  the 
court  will  not  afterwards  require  the  defendant  to  elect,  however  incon- 
sistent they  may  be.(/) 

The  above  distinctions  are,  however,  more  formal  than  substantial,  for 
by  statute,(m)  all  matters  of  defence  may  be  given  in  evidence  under  the 
general  issue,  provided  the  defendant  give  notice  thereof  with  his  plea. 
This  is  only  a  more  easy  manner  of  pleading  the  matter  of  defence,  and 
the  notice  must  include  substantially  the  same  facts  truly  set  forth  as  a 
special  plea  of  the  same  matter ,(n)  though  it  will  be  regarded  with  less 
strictness  than  the  latter,  in  matters  of  form  3(0)  but  evidence  of  matter 
which  it  does  not  set  forth,  cannot  be  given  unless  admissible  without 
notice. (p)  The  proper  mode  of  testing  its  validity  is,  to  see  whether  it 
would  be  good  on  general  demurrer,  if  its  matter  were  specially  plead- 
ed.(9)  And  where  a  notice  was  in  general  terms,  that  the  defendant 
would  prove  that  there  were  divers  judgments,  at  the  time  of  the  sale 
of  the  land,  &c.  outstanding  against  the  plaintiff,  which  were  a  lien  upon 
the  land,  &c.  and  which  the  defendant  was  obliged  to  pay,  and  did  pay,  in 
order  to  prevent  a  sale  of  the  premises,  &c. ;  but  without  specifying  any 
particular  judgment,  so  as  to  enable  the  plaintiff' to  know  in  whose  fa- 
vor, at  what  time,  and  in  what  court,  such  judgments  were  obtained, 
that  he  might  be  prepared  to  prove  that  they  were  fraudulent  and  had 
been  reversed,  or  otherwise  satisfied  and  vacated,  which  the  supreme 


>)  6  Wen.  612.  (w)  2  R.  S.  277,  §  24. 

h)  1  John.  Cr8.  152.  (n)  8  John.  455.    13  id.  475.     10  id. 

i)  Id.  142.    8  Wen.  670.    14  John.  89. 
Q)  iR.  S.  168,  §  59.    2  Caincs,  28.  (0)  Id.  ib. 

(k)  Grab.  Prac.  2d  ed.  246,  and  cases        (p)  11  John.  494. 
there  cited.  (q)  13  id.  475. 
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(I)  1  John.  Cas.  246 ;  Coleman,  91, 
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court  held  to  be  defectiYe,(23)  the  court  of  errors  held  it  to  be  suffi- 
cient ;(24)  and  Chancellor  Kent,  in  delivering  the  unanimous  opinion 
of  the  court,  observes  :  '^  It  strikes  me  as  unreasonable  and  unjust,  that 
the  plaintiff  at  the  trial  should  shut  out  the  defence,  under  the  pretence 
that  the  defendant  did  not  tell  him  in  the  notice  all  the  particulars  of 
these  judgments,  when  they  must  have  been  matter  of  record,  and  the 
defendant  stood  ready  to  prove  the  judgments  by  the  record,  and  to  pro- 
duce the  executions  issued  thereon,  and  prove  the  payment  of  them. 
The  plaintiff  was  informed  by  the  notice,  of  the  specific  nature  of  the 
defence,  and  he  could  have  ascertained  to  his  own  satisfaction,  and  with 
perfect  certainty,  before  the  trial,  whether  the  defence  was  a  good  one, 
by  searching  the  records,  where  judgments  binding  on  the  land  must 
have  appeared,  if  they  existed."  And  where  the  defendant's  attorney 
annexed  to  a  plea  of  the  general  issue  a  printed  blank  notice  of  set-off, 
without  being  filled  up,  but  containing  the  usual  concluding  clause,  that 
a  certificate  for  the  balance  due  the  defendant  would  be  claimed,  the  su- 
preme court  held  the  notice  sufficient. (26) 

This  notice  cannot  be  given,  unless  the  general  issue;  or  nil  debet jXo 
an  action  of  debt  on  judgment ;  or  denial  of  the  execution  of  the  instru- 
ment to  an  action  of  covenant  be  pleaded.(r)  The  giving  notice  of  spe- 
cial matter  will  not,  like  a  special  plea,  be  construed  to  admit  and  avoid 
the  plaintiff's  declaration.(5)  And  as  tne  plaintiff  cannot  reply  to  a  no- 
tice, he  will  be  allowed  on  the  trial  to  give  in  evidence,  in  answer  to  the 
defence  contained  in  the  notice,  any  matter  which,  had  the  pleadings 
been  special,  would  have  formed  the  subject  of  a  replication  ;  and  this, 
on  the  other  hand,  the  defendant  may  rebut  by  evidence  of  facts,  which 
would  have  constituted  his  rejoinder.(f) 

Where  the  defendant  has  a  right  to  give  evidence  of  his  defence  upon 
the  general  issue,  though  he  give  notice  of  such  matter,  which  varies 
from  the  evidence,  this  shall  not  be  excluded  by  reason  of  the  variance, 
and  the  notice  may  be  entirely  disregarded. (u)  So,  also,  an  officer 
joining  with  another  in  a  notice  of  justification,  is  not  precluded  from 
his  defence  under  the  general  issue  by  such  joinder  in  pleading.(v) 

Thus,  the  defendant  may  take  three  chances  of  getting  in  his  matter 
of  defence.     1.  It  may  be  given  in  evidence  under  the  general  issue; 


r)  2  R.  S.  277,  §  24.  (u)  8  Cowen,  114. 

8  John.  109.  («)  2  Wen.  446. 

7  id.  Ill, 


:« 


(23)  20 

(24)  Id. 


John.  144.  (26)  See  Grah.  Prao.  2d  ed.  247. 
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2.  He  may  plead  it ;  or,  3.  He  may  giye  notice  thereof  with  the  gene- 
ral issue,  and,  in  general,  he  may  both  plead  and  give  notice  thereof 
"with  the  general  issue,  adapting  his  pleas  and  notice  to  every  possible 
shape  in  which  his  proof  may  be  expected.  He  is  thus  placed  on  an 
equal  footing  with  the  plaintiff,  by  whom  he  is  assailed,  perhaps,  with 
his  variety  of  counts,  (to) 

OF   THE   QUALITIES    OF   PLEAS    IN    BAR. 

1.  A  plea  in  bar  must  be  adapted  to  the  nature  of  the  action,  and  ac- 
cordingly, not  guilty  in  covenant,  or  nil  debet  in  trespass,  would  be  bad 
on  general  demurrer ;  and  so  of  the  like  cases. (a;) 

2.  Every  plea  must  answer  the  whole  declaration,  or  the  particular 
count  or  counts  in  the  declaration,  to  which  it  is  intended  to  answer. (y) 
The  meaning  of  this  is,  that  it  must  state  sufficient  matter  to  show  that 
the  plaintiff  cannot  sustain  his  action,  if  the  plea  be  true,  in  respect  of 
the  declaration,  count  or  counts  answered  ;{z)  but  there  may  be  one  plea 
to  one  count,  and  another  to  another  count  in  the  same  declaration,  as 
we  before  mentioned ;  and  we  have  also  just  seen  that,  by  statute,  there 
may  be  several  different  pleas  to  the  whole  declaration,  or  to  different 
counts  in  the  same  declaration,  or  both.(a)  Each  plea  must  be  sufficient 
in  itself,  if  true,  to  bar  the  entire  cause  of  action  it  is  intended  to  meet.(6) 
For  example,  a  declaration  in  trespass  contains  two  counts,  one  for  tres- 
pass on  lands,  and  another  for  taking  goods.  The  defendant  to  the  first 
count  may  plead  a  license,  to  the  second  the  statute  of  limitations,  and 
to  both  he  may  plead  not  guilty,  and  any  other  plea  or  pleas — as  a  re- 
lease, accord  and  satisfaction,  arbitrament,  &c.  Where  a  plea  is  plead- 
ed as  an  answer  to  the  whole  declaration,  and  the  matter  contained  in  it 
is  only  an  answer  to  a  part,  the  whole  plea  is  bad  and  may  be  demurred 
to.(c)  Thus,  if  a  declaration  in  assumpsit  contain  a  count  on  a  promis- 
sory note,  and  also  the  common  counts,  a  plea,  commencing  as  an  an- 
swer to  the  whole  declaration,  but  in  fact  answering  only  the  count  on 
the  note,  is  bad  ;  for  the  court  cannot  intend  but  that  the  other  counts 
embrace  substantive  and  distinct  causes  of  action. (d)  This  rule,  how- 
ever, must  be  understood  with  this  limitation,  that  the  part  of  the  decla- 
ration which  is  not  answered  by  the  plea,  is  material,  and  the  gist  of  the 


(to)  Ante,  p.  97,  and  see  5  Taunt        (a)  Ante,  p.  155. 
22S.    Cro.  Jac.  86.  (b)  2  John.  437. 

(x)  1  Chit.  PI.  451,  2.     See  also  7        (c)  2  Wen.  419.    8  id.  615.    12  id. 

John.  402.    3  id.  541.    1  Aik.  R.  107.  402.    20  John.  204.    18  id.  28. 
See  cases  cited  1  Dunl.  Pr.  461, 2.        (d)  18  John.  30. 


(y)  See 
(')  Id. 
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aciioD  ;  for  where  any  thing  is  inserted  in  the  declaration  as  matter  of 
aggravation,  the  plea  need  not  answer  or  justify  that ;  for  the  answer- 
ing of  that  which  is  the  gist  of  the  action  will  cover  the  whole  declara- 
tion, (e) 

3.  Every  special  plea  of  justification  admits  the  truth  of  the  declara- 
tion, or  count  to  which  it  is  pleaded  ;  and  must  state  some  circumstances, 
which  either  excuse  the  fact  complained  of,  or  show  it  to  be  lawful ;  for 
if  it  do  not  admit  the  fact,  it  amounts  to  the  general  issue  and  is  objec- 
tionable, for  that  reason,  on  special  demurrer ;  because,  instead  of  plead- 
ing a  long  state  of  facts  which  amount  to  it,  the  general  issue  itself 
should  be  directly  pleaded. (/)  But,  though  it  be  said  that  a  special 
plea  admits  the  facts  stated  in  the  declaration,  this  must  be  understood 
as  being  when  the  general  issue  is  not  pleaded  at  the  same  time,  and  to 
the  same  matter;  for  if  this  be  the  case,  the  plaintiff  is  bound  to  prove 
his  whole  cause  of  action,  and  each  plea  stands  in  its  full  force,  unim- 
paired by  any  other  plea.  This  implied  admission,  therefore,  only  re- 
spects the  particular  plea  itself,  in  its  relation  to  the  declaration  or 
count  answered  by  it.  And  the  plaintiff  cannot  avail  himself  even  of 
an  express  admission  in  one  plea,  as  evidence  of  a  fact  denied  in  the 
other,  (g) 

4.  The  plea  must  be  single,  that  is,  contain  only  one  matter  or  point 
of  defence.  For  instance,  a  release,  accord  and  satisfaction,  &c.  cannot 
be  jumbled  into  a  single  plea,  but  should  be  made  the  subject  of  sepa- 
rate pleas ;  though  any  number  of  facts,  calculated  to  make  only  one 
point  of  defence,  must  necessarily  be  inserted  in  the  same  plea.  Thus, 
in  justifying  the  seizure  of  goods  under  an  execution  where  the  action  is 
by  a  stranger,  the  plea  must  set  forth  a  judgment,  an  execution,  the  de- 
livery thereof  to  the  oflScer,  that  the  goods  were  the  property  of  the  de- 
fendant in  the  execution,  &c. ;  for  these,  though  distinct  facts,  must  all 
be  stated,  in  order  to  make  out  the  point  of  defence,  which  is  the  right 
to  seize  the  goods,  and  so  of  almost  every  special  plea.(&) 

5.  The  degree  of  certainty  required  is  much  the  same  with  a  plea  in 
bar,  as  a  declaration,  see  ante,  p.  12 ;  but  no  place  need  be  mentioned 
in  a  plea,  unless  it  be  matter  of  substance.(l)     And  every  traversable 


(0  3  T.  R.  292.    3  Wheat  327.  (g)  6  Taunt  228.    See  also  Cro.  Jac. 

(/)  1  Chit  PI.  455.     See  10  John.  86. 

289,  291.    7  Halst  R.  171.    8  Cranch,  (A)  See  cases  cited  1  Dunl.  Prac.  462, 

90.    11  Wen.  660. '  13  id.  78.    5  Cow-  463,  and  Grah.  Prac.  2d  ed.  239. 
en,  466. 

(1)  1  Chit  PL  460.    6  John.  26.    18  id.  490.    2  Caines,  370. 
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fact  contained  in  the  declaration  and  not  denied  by  the  plea,  will  be  re- 
garded  as  admitted  of  record,  and  needs  no  proof  to  support  it.(t)  The 
particular  degree  of  certainty  necessary,  will  be  better  understood  by 
the  forms  which  I  shall  give. 

6.  A  special  plea  must  be  direct  and  positive,  and  not  argumentative, 
that  is,  should  directly  affirm  or  deny  the  matter  to  be  insisted  on  or 
traversed,  according  to  legal  understanding,  and  not  state  a  great  varie- 
ty of  facts  and  circumstances,  leaving  the  point  of  defence  to  argument 
or  inference  therefrom.  Thus,  in  pleading  a  license  to  an  action  of  tres- 
pass, instead  of  stating  the  conversation,  or  other  facts  from  which  you 
intend  to  have  a  license  inferred  on  the  trial,  you  are  to  say  directly  in 
your  plea  that  the  plaintiff  gave  you  "leave  and  license,"  &c.(j)  Not- 
withstanding this  rule,  however,  an  argumentative  plea  is  good  on  gen- 
eral demurrer,  (i) 

7.  Every  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  that  is 
to  say,  it  should  contain  matter  of  fact,  the  existence  of  which  may  be 
tried  by  a  justice  or  jury  as  an  issue,  or  its  sufficiency  as  a  matter  of  de- 
fence determined  by  the  justice  on  demurrer.  Thus,  if  I  be  sued  for 
taking  a  man's  goods,  and  I  wish  to  justify  such  taking,  by  pleading  a 
levy  under  an  attachment,  it  is  not  enough  for  me  to  say  that  I  lawfully 
took  the  goods  under  an  attachment,  for  this  is  a  mere  inference  of  law ; 
but  I  must  set  forth  the  attachment,  and  if  I  was  plaintiff  therein,  I  must 
show  in  my  plea  that  I  obtained  it  regularly,  by  stating  the  manner 
thereof,  in  order  that  it  may  be  seen  whether  my  inference  be  a  just 
one.(/) 

A  defect  in  the  3d,  4th  and  6th  qualities  above  enumerated,  could 
only  be  objected  to  by  special  demurrer.(m)  A  lack  of  the  other  quali- 
ties above  mentioned,  would  in  general  be  matter  of  substance,  and 
therefore  bad  on  general  demurrer. 

Before  closing  this*  head,  it  is  proper  further  to  remark,  that  in  cer- 
tain cases,  the  law,  for  the  purpose  of  saving  expense,  and  unnecessary 
prolixity  in  stating  multifarious  facts,  dispenses  with  pleading  all  the 
facts,  and  allows  a  concise  and  general  plea.  So,  where  a  covenant  is 
affirmative,  and  comprehends  multiplicity  of  matter  to  avoid  prolixity, 
the  defendant  may  plead  performance  generally,  without  showing  how, 
and  the  plaintiff  shall  assign  a  particular  breach ;  as  in  debt  on  a  bond, 


(i)  7  Owen,  281.    8  id.  623.    9  id.        (k)  9  John.  314. 
295.  (0  1  Chit.  PI.  462. 
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0)  1  Qiit.  PI.  461.    6  Cxanch,  126.       (m)  See  1  Dunl.  Prac.  460. 
John.  314. 
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with  a  condition  to  deliver  the  tallow  of  all  beasts  killed  by  him,  it  is 
sufficient  to  say  that  he  has  delivered  all  the  tallow,  &c.  without  al- 
leging how  much  he  has  delivered,  or  how  many  beasts  he  has  killed. 
And  in  a  plea  to  a  bond  conditioned  for  the  performance  of  covenants, 
where  there  are  several  covenants,  all  of  which  are  affirmative,  it  is  suf" 
ficient  to  show  performance  generally.  And  this  plea  admits  the  deed, 
but  denies  the  breaches,  and  puts  in  issue  all  such  matters  as  go  to  show 
that  the  covenant  is  not  broken,  or  that  the  defendant  was  never  under 
an  obligation  to  fulfil  the  covenant  declared  on.  But  where  the  cove- 
nant is  in  the  negative,  the  defendant  must  plead  performance  specially. 
So,  where  he  pleads  performance  of  the  condition  of  a  bond,  consisting 
of  several  particular  things  to  be  performed  by  the  obligor ;  so,  in  debt 
t>n  a  bond  conditioned  to  account  for  all  moneys  received  by  the  obligor, 
a  general  plea  of  performance  is  bad,  but  the  defendant  must  show  when, 
how,  and  where,  he  performed  his  covenant,  for  these  arc  facts  lying 
within  his  own  knowledge.  So,  if  any  of  the  covenants  are  in  the  dis- 
junctive, he  ought  to  show  which  he  has  performed.  General  pleading 
is  also  allowed  in  setting  forth  proceedings  of  a  court  of  limited  juris- 
diction, as  to  which  it  is  sufficient  to  state  the  commencement  of  a  suit, 
the  court  in  which  it  was  brought,  and  enough  to  show  that  it  had  juris- 
diction ;  and  that  thereupon  such  proceedings  were  had,  that  such  a  judg- 
ment was  rendered.  And  in  pleading  a  discharge  under  an  insolvent 
law,  it  is  necessary  to  allege  the  facts  requisite  to  give  the  judge  juris- 
diction ;  as  that  the  defendant  was  an  inhabitant  of  the  county  in  which 
the  application  was  made,  at  the  time  he  applied  for  his  discharge,  and  that 
such  proceedings  were  thereupon  had,  that  the  said  judge  discharged  the 
defendant ;  and  the  discharge  must  be  set  forth.  (2)  We  quoted,  ante, 
p.  137,  the  provisions  of  the  statute  authorizing  public  officers  and  their 
assistants  to  plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence without  notice.  We  allude  to  the  subject  again  at  this  place,  for 
the  purpose  of  noticing  the  following  decisions  under  that  statute,  not 
before  adverted  to.  A  constable  or  other  officer  sued  for  an  act  done 
by  him,  is  not  entitled  to  the  benefits  of  the  statute,  unless  the  act  be 
done  in  obedience  to  the  warrant,  and  within  the  jurisdiction  of  the  court 
or  magistrate  issuing  the  process. (3)  Nor  does  the  statute  mean  that 
any  matter  whatsoever  may  be  given  in  evidence  ;  its  object  being  only 
to  relieve  parties  from  intricate  special  pleading,  and  not  to  allow  mat- 
ter to  be  given  in  evidence,  which,  if  specially  pleaded,  would  not  be  a 


8} 


2)  See  Grab.  Prac.  2d  ed.  240,  U  and  cases  cited. 
2  Wen.  611. 
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defeDce.(4)  And  where,  in  trespass  against  a  constable  and  an^i^h^, 
for  taking  goods  on  a  justice's  execution  in  one  county,  the  action  being 
brought  in  another,  the  jury  found  that  the  other  defendant  act^d  offi- 
ciously, and  not  in  aid  or  assistance,  or  by  command  of  the  constable,  so 
that  he,  the  other  defendant,  was  not  within  the  statute ;  it  was  held 
that  the  constable,  having  joined  in  the  same  plea,  wad  also  thereby  de- 
prived of  the  protection  of  the  statute.(5) 


SECTION  XIII. 
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(The  commencement  is  as  follows : — 'Title  to  be  varied  as  directed^ 
ante,  p.  25.) 

,  r       (First,  plead  the  general  issue  adapted  to  the  action 

And  for  a  further  plea,  the  said  D.  says^  that  the  said  P.  ought  not  to 
have  and  maintain  his  action  aforesaid  thereof,  against  the  said  D.,  be- 
cause he  says,  {matter  of  the  plea,) 

Plea  of  a  former  recovery  in  bar. 

That  on  the  1st  day  of  September,  A.  D.  1844,  at  a  court  held  be- 
fore E.  F.,  Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Sara- 
toga, at  the  town  of  Saratoga  Springs,  in  the  said  county,  the  said  P. 
impleaded  the  said  t).  for  the  same  identical  cause  of  action,  in  the  said 
P.'s  said  declaration  ipentioned  5  and  such  proceedings  were  thereupon 
had,  in  the  same  court  in  the  plea  aforesaid  that  afterwards,  to  wit,  on 
the  10th  day  of  September,  A.  D.  1844,  at  the  said  toWn  of  Saratoga 
Springs^  the  said  P.  by  the  judgment  of  the  same  Court  recovered  against 
the  said  D.  by  a  final  judgment  upon  the  merits,*  the  sum  of  ten  dollar^ 
damages^  as  well  for  the  same  identical  cause  of  action  in  the  said  dec- 
laration tiientioned,  ad  for  his  costs  of  that  suit. 

If  in  debt^  say  ten  dollars  debt,  {or  as  the  sum  ts,)  and  also  two  dol^ 
lars,  {or  as  the  sum  isj)  his  costs  of  that  suit,  being  for  the  same,  &c. 


(4)  9  W«n.  46. 

(6)  7  Cowen,  830.    And  tee  post|  Plea  of  justification^  and  remarks  thereon. 
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This  plea  must  contain  enough  to  show  that  the  former  decision  was 
on  the  merits.  Thus  a  plea,  ^^  That  in  a  suit,  &c.  judgment  was  ren- 
dered in  his  (defendant's)  favor,  which  judgment  remains  unreversed  or 
otherwise  vacated,  and  which  suit  and  judgment  embraced  and  deter- 
mined the  matter  of  controversy  involved  in  this  suit,"  is  not  suflScient. 
Such  a  plea  might  with  equal  propriety  be  used,  though  the  former  suit 
bad  been  dismissed  or  a  nonsuit  entered. (6) 

Plea  of  a  former  suitj  and  judgment  in  favor  of  the  defendant ,  in  which 

the  plaint^  set  off  his  demand. 

That  on  the  first  day  of  Septembfsr,  A.  D.  1844,  at  a  court  held  be- 
fore £.  F.,  Esq.  one  of  the  justices  of  the  peace  of  the  county  of  Sara- 
toga, at,  &c.  the  said  D.  impleaded  the  said  P.'  in  a  certain  plea  of  tres- 
pass on  the  case  upon  promises,  {or  as  the  plea  isj)  and  such  proceed- 
ings were  thereupon  had  in  that  court  in  the  plea  aforesaid,  that  after- 
wards, to  wit,  on  the  10th  day  of  September,  A.  D.  1844,  at,  &c.  the 
said  D.,  by  the  judgment  of  the  said  court,  recovered  against  the  said 
P.,  ten  dollars  dapiages  and  costs  of  suit,  and  the  said  D.  avers,  that  in 
the  said  action  bisfore  the  said  E.  F.,  he  the  said  P.  did  set  off  against 
the  said  demand  of  the  said  D.,  in  the  same  action,  the  same  identical 
cause  of  action  set  forth  in  the  said  P.'s  declaration  ;  which  cause  of  ac- 
tion so  set  off  as  aforesaid,  with  the  other  matters  in  question  in  the  said 
suit,  were  then  and  there  heard,  tried  and  determined  by  the  said  court 
before  the  said  E.  F. 

Plea  of  a  former  action  j  in  which  the  plaintiff"  ought  j  but  neglected^  to 

set  off  his  demand. 

That  the  said  D.,  after  the  cause  of  action  in  the  said  P.'s  declaration 
in  this  suit  mentioned,  if  any  such  there  were,  had  accrued,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &;c.  at,  &;c.  at  a  court  held 
before  E.  F.,  Esq.  one,  &c.  impleaded  the  said  P.  in  a  plea  of  trespass 
on  the  case  upon  contract,'  and  such  proceedings  were  thereupon  had  in 
the  said  court  in  the  plea  aforesaid,  that  afterwards,  on,  &c.  at,  &c.  the 
said  D.,  by  the  judgment  of  the  said  court,  recovered  against  the  said 
P.  ten  dollars  damages  and  costs.  And  the  said  D.  ^vers,  that  the  said 
P.  did  neglect  to  plead,  or  set  off  against  the  demand  of  the  said  D.,  in 
the  action  aforesaid,  before  the  said  £.  F.  the  demand  and  cause  of  ac- 
tion in  his  declaration  in  this  suit  mentioned.     And  the  said  D.  also 


(19)  1  Stew.  Ala.  Rep.  20. 
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avers,  that  the^said  suit  before  the  said  E.  F.  was  commeficed  after  the 
cause  of  action  mentioned  in  the  declaration  in  this  suit  had  accrued,  if 
any  such  there  were. 

Former  trial^  and  judgment  for  the  defendant^  upon  the  same  matter. 

That  on,  &c,  at,  &c.  at  a  court  held  before  E.  F.,  Esq.  one,  &c.  the 
said  P.  impleaded  the  said  D.,  for  the  same  identical  cause  and  causes 
of  action,  in  the  said  P.'s  declaration  mentioned ;  and  such  proceedings 
were  thereupon  had  in  that  court,  in  the  plea  aforesaid,  that  afterwards, 
to  wit,  on,  &c.  at,  &c.  as  well  the  said  P.  as  the  said  D.  apppeared  in 
the  said  court,  before  the  said  E.  F.,  justice  as  aforesaid,  and  after  the 
proofs  and  allegations  of  both  the  said  parties  were  then  and  there  heard, 
touching  and  concerning  the  same  identical  cause  and  causes  of  action  in 
the  said  P.'s  declaration  here  set  forth,  and  the  said  suit  before  the  said 
E.  F.  had  then  and  there  been  tried  upon  the  said  proofs  and  allegations, 
it  was  thereupon  determined  and  adjudged,  at  and  by  the  same  court, 
held  before  the  said  justice,  by  a  final  judgment  upon  the  merits  of  the 
action  in  the  said  suit,  that  the  said  P.  should  go  thereof  without  day, 
and  that  the  said  D.  should  recover  against  the  said  P.  thirty-one  cents 
for  his  costs,  by  him  expended  in  and  about  the  defence  of  the  said  suit. 

As  these  former  trials  must  be  pleaded  in  a  justice's  court,  and  are 
not  admissible  in  evidence  under  the  general  issue,  even  in  an  action  of 
assumpsit,  or  on  the  case,(7)  I  have  endeavored  to  generalize  the  lan- 
guage of  the  above  plea,  so  as  to  make  it  a  proper  form  of  introducing 
a  former  trial  on  the  merits,  in  all  possible  cases,  whether  the  trial  were 
by  jury  or  before  the  justice,  without  going  the  detailed  and  technical 
round  of  stating  the  particular  cause  of  action,  trial,  verdict  and  judg- 
ment adapted  thereto  ;  the  instructions  upon  which  head  would  require 
a  little  volume  of  itself.  I  think  I  have  succeeded  ;  and  that  this  brief 
and  general  plea  will  be  found  sufficient  upon  the  liberal  principles 
which  govern  pleas  in  bar  in  a  justice's  court. 

If  there  be  several  counts  in  the  plaintiff's  declaration,  some  of  which 
are  for  the  former  cause  of  action,  and  some  for  another  cause,  this  plea 
may  be  narrowed  to  meet  the  count  accordingly.  And  it  can  do  no 
harm  to  meet  each  count  separately  with  this  plea.  There  are,  perhaps, 
no  instances  in  a  justice's  court,  in  which  the  plaintiff's  or  defendant's 
ingenuity  is  more  frequently  taxed,  than  in  the  effort  to  maintain  a  re- 


(7)  10  John.  Ill,  146.    12  id.  455. 
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trial  of  a  cause  on  the  one  hand,  or  to  defeat  it  on  the  other.  Some- 
times when  a  plaintiff  fails  in  one  form  of  action,  he  will  resort  to  an- 
other for  the  same  cause  ;  he  has,  perhaps,  split  a  cause  of  action  into 
seyeral  parts,  and  tried  only  one,  and  is  now  going  for  another  part ;  his 
former  declaration  was  perhaps  obscure  and  equivocal ;  and  it  is  a  ques- 
tion many  times  doubtful  in  evidence,  what  was  submitted  and  what 
withdrawn  from  the  consideration  of  the  court  or  jury ;  and  so  of  mat- 
ters which  formed  the  subject  of  a  set-off  ip  a  former  suit.  But  the 
decisions  of  the  supreme  court  on  these  topics  seem  to  meet  almost  ev- 
ery difficulty  which  can  possibly  arise. 

With  regard  to  the  plea  of  a  former  trial  or  recovery,  we  have 
seen(x)  that  the  plaintiff  may  sometimes  elect  to  bring  one  of  several 
kinds  of  actions  for  an  injury  ;  and  from  the  loose  manner  of  pleading 
in  a  justice's  court,  it  would  many  times  be  almost  impossible,  from  the 
mere  record,  to  preserve  the  identity  of  actions,  even  where  they  were  in 
both  instances  intended  to  be  for  the  same  cause,  both  in  form  and  sub- 
stance. In  order  to  obviate  these  difficulties,  it  has  been  determined 
that  if  the  plaintiff  bring  one  kind  of  action,  and  judgment  be  given 
against  him,  this  may  be  pleaded  in  bar  to  another  description  of  action 
for  the  same  cause  ;  and  it  has  been  established  as  a  rule  on  the  subject 
of  this  plea,  that  the  same  cause  of  action  is,  where  the  evidence  will 
support  both  actions  in  a  different  form,  thereby  making  the  evidence 
^  given  in  the  first  action,  the  test  of  its  identity  with  the  second.(y) 

In  trespass,  matters  of  defence  which  admit  the  original  wrong,  must, 
in  general,  be  specially  pleaded  ;  and  hence  in  that  action  evidence  of  a 
former  recovery  is  not  admissible  under  the  general  issue.(8)  A  former 
recovery  in  a  suit  wherein  the  same  matter  was  tried  upon  the  merits 
between  the  same  parties,  may  be  given  in  evidence  without  being  spe- 
cially pleaded,  in  actions  where  the  party,  whether  plaintiff  or  defen- 
dant, had  no  opportunity  of  so  pleading  it. (9)  Where  the  record  of  a 
former  judgment  shows  that  the  same  matter  now  sought  to  be  litigated 
might  have  come  in  question  in  that  suit,  the  fact  that  it  did  come  in 
question,  and  was  there  determined,  may  be  established  by  proof  ali- 
unde. And  a  former  recovery  for  the  same  cause  of  action,  when  prop- 
erly received  in  evidence,  under  general  pleadings,  is  just  as  conclusive 
as  if  the  matter  had  been  specially  pleaded. (10) 


(x)  Vol.  I.  p.  619  to  624.  (y)  7  John.  20.    3  Wils.  904. 

;8)  Tounff  V.  Rummell,  2  Hill,  478. 
>)  Id.  ib. 

(10)  Id.  ib.    And  this,  notwifhstanding  the  caae  of  Voogfat  vi  Wuch,  (3  Ban. 
It  Aid.  662.) 
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The  judgment  of  a  court  of  concurrent  jurisdiction,  or  one  in  the  same 
court  directly  on  the  point,  is  as  a  plea  in  b^r,  and  as  evidence  in  cer- 
tain cases,  conclusire  between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court  or  suit  ^  but  is  no  evidence  of  a 
matter  which  merely  com^s  collaterfilly  in  question,  nor  pf  matter  inci- 
dentally cognizable,  or  to  be  inferred  only  by  agreement  pr  construction 
from  the  judgment.(ll)  If  it  does  not  appear  from  the  record  that  the 
verdict  and  judgment  in  a  former  suit  were  directly  upon  the  point  or 
matters  vhich  are  attempted  again  to  be  litigated  in  a  second  action,  the 
fact  may  be  shown  by  parol ;  provided  the  pleadings  in  the  first  suit 
were  such  as  tp  justify  the  evidence  of  those  matters,  and  that  it  also 
appeared  that,  when  proved,  the  verdict  or  judgment  must  necessarily 
have  involved  their  consideration  and  determination  by  the  jury.  In  an 
action  by  A.  against  B.  for  damages  for  the  non-delivery  of  a  quantity 
of  wheat ;  it  was  held^  that  a  verdict  and  judgment  in  an  action  by  B. 
against  A.,  in  which  the  plainti£f  claimed  to  recover  the  price  of  the 
wheat,  alleging  a  delivery  of  part  and  a  readiness  as  to  the  residue,  was 
no  bar  to  A.'s  right  to  recover ;  B.  having  claimed  to  recover  as  well 
for  rye  and  corn  as  for  wheat  sold,  and  it  not  appearing  that  £U)y  part  of 
the  verdict  was  for  the  wheat.  This  was  so  adjudged,  although,  on  the 
trial  of  B.'s  suit,  the  recovery  for  the  wheat  was  contested  on  the 
ground  fhat  the  plaintiff  had  failed  to  perform  his  part  of  the  contract 
in  reference  to  the  same.(12)  A  record  of  a  former  verdict  and  judg^ 
ment  is  admissible  in  evidence,  although  between  different  parties,  where 
the  party  sought  to  be  affected  by  the  evidence  was  a  party  to  the  for- 
mer suit,  in  which  it  was  sought  to  charge  4iim  as  jointly  liable  with  an- 
other, and  which  joint  liability  he  contested  on  the  former  trial. (13) 

It  has  been  decided  in  Illinois,  that  in  order  to  bar  a  subsequent  ac- 
tion before  a  justice,  on  the  ground  that  a  prior  suit  between  the  same 
parties  has  been  determined  by  a  justice,  it  must  be  shoyrn  that  the  de- 
mands in  both  suits  were  of  such  a  nature  that  they  might  be  consolida-: 
j;ed  into  one  action,  and  that  the  first  suit  was  tried. (14) 

Upon  a  plea  of  former  recovery,  a  justice  is  bound  to  consider  the 
plea  proved,  where  the  cause  has  been  tried  before  himself  and  judg- 
ment rendered  by  him,  although  not  formally  entered  upon  his  docket. 
The  statute,  (2  R.  S.  196,  §  245,)  makes  the  docket  of  a  judgment  pr 
other  proceeding,  &c.  had  before  a  justice,  evidence  before  him,  in  an- 
other action ;  and  although  a  judgment  may  not  be  actually  entered 


(11)  Lawrence  v.  Hunt,  10  Wen.  94.  (18)  Id.  ib. 
(Hf- 


(12)  Id.  ib.  (14)  Carson  v.  Clark,  1  Sc^m.  R.  113, 
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tipob  his  docket,  yet  if  pronouoced,  it  is  in  contemplation  of  law  before 
him  on  his  docket.(16) 

When  a  demand  has  once  been  submitted  to  a  jury,  and  passed  upon 
by  them,  it  is  a  complete  bar  to  another  action  for  the  same  cause,(2;) 
whether  a  judgment  be  entered  on  the  verdict  or  not^(a)  if  tHed  by  a 
jury.  This  case  seems  to  have  gone  upon  the  ground  that,  under  such 
circumstances,  the  entry  of  judgment  being  a  thing  of  course^  the  verdict 
alone  ought  to  concIude.(16)  But  it  has  befen  recently  decided  by 
the  supreme  court,  that  though  a  suit  be  tried  oil  its  merits  and  formally 
submitted  to  the  justice  for  his  decision,  yet  if  he  omits  to  render  judg- 
ment thereon^  the  procieedings  thereih  will  fdrm  no  bar  to  a  second  ac- 
tion for  the  same  cause.(17)  The  particular  form  of  the  verdict  or  judg- 
ment will  not  vary  its  effect ;  for  wh^re  the  verdict  was  no  cause  of  ac- 
twny(c)  in  one  case,  and  in  another,  the  justice,  after  having  taken  time 
to  advise,  suffered  the  plaintiff  within  the  foUr  days  to  withdraw  his  ac- 
tion, and  gave  judgment  of  nonsuit  a^inst  him,(d)  the  proceeding  was 
held  a  bar  in  both  instances,  though  the  plaihtiff  contended  that  the  ver- 
dict in  the  first  was  equivalent  to  a  nonsuit^  and  that  he  had  a  right  to 
withdraw  and  be  nonsuited  in  the  second.  A  verdict  against  the  plain- 
tiff for  costs  merely,  withoiit  any  damages,  will  have  the  same  effect  ;(e) 
and  if  a  demand,  consisting  of  a  single  item,  be  barely  stated  to  the  jury, 
among  other  things,  who  neglect  to  pass  upon  or  notice  it  from  any 
cause,(/')  or  if  a  demand  be  submitted  to,  and  disallowed  by  them,(g) 
this  will,  in  each  case,  operate  as  a  perpetual  bar  to  an  action  for  the 
isame  ;  and  should  a  subsequent  jury  allow  such  submitted  or  disallowed 
item  or  demand,  among  others  properly  allowable,  the  verdict  and  judg- 
tnent  ^ill  thereby  be  tainted  for  the  whole,  and  reversed  entirely.(A) 
And  where  a  demand  is  submitted,  and  only  a  part  thereof  allowed  by  a 
justice  or  jury,  it  is  equally  a  bar  to  a  future  claim  for  the  whole  and 
every  part  of  the  claim  submitted,  (t) 

It  is  upon  the  principle  last  stated,  that  a  plaintiff  is  not  allowed  to 
split  his  demand,  whether  it  sound  in  tort  or  contract  \  and  where  a 


(;k)  6  ibhD.  168.    11  id.  590.    16  id.  understood,  with  the  point  there  decided.- 

136.  (e)  2  John.  191. 

(a)  2  id.  181.    Id.  191.  (/)  Id.  210.    16  id.  136. 

re)  2  id.  181.,  \e)  10  id.  865.    16  id.  186. 

(d)  11  id.  45T.    This  case  was  held  in  (A)  Id.                                          . 

Young  V.  Rummell;  (5  Hill,  60,)  above  (i)  16  id.  136.    2  Str.  12, 59,  S.  >F' 
ineferred  to,  not  to  conflict,  wheh  rightly 

;i5)  15  Wen.  567,  559,  per  Nelson,  J. 

16)  5  Hill,  63,  note.  ... 

17)  Young  T.  Rummell,  5  Hill,  60.    Watson  t.  Davis,  19  Wen.  871. 
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constable,  on  an  attachment  against  A.,  took  three  bed  quilts,  and  one 
bed  at  the  same  time,  the  property  of  B.,  who  brought  a  suit  against  him 
for  taking  the  quilts  only,  and  a  trial  and  judgment  was  had  thereon  ; 
B.  was  held  barred  of  his  further  action,  not  only  for  the  quilts,  but  the 
bed  also,  for  here  was  one  indivisible  act,  constituting  an  entire  cause  of 
action. (j)  And  so  where  the  plaintiff  brought  separate  suits  upon  the 
same  note,  the  first  suit,  though  but  for  a  small  part  of  the  note,  was  held 
a  perpetual  bar  to  a  recovery  of  the  residue,  and  this  would  not  be  tole- 
rated, even  in  a  proceeding  by  attachment,  against  an  absent  defendant, 
who  is  not  present  to  plead  the  firsf  trial  in  bar ;  but  all  the  subsequent 
judgments  will  be  reversed  notwithstanding.(A;)  (18)  And  the  same 
doctrine  was  held,  where  three  barrels  of  potashes  were  sold  at  the  same 
time)  and  the  vendor  brought  his  action  and  recovered  for  one  of  them  : 
This  barred  his  claim  for  the  whole ;(/)  for,  say  the  court,  different  ac- 
tions  cannot  be  sustained  for  goods,  unless  they  be  sold  at  different 
timesj  or  in  different  parcels.  For  further  remarks  on  this  subject,  see 
Vol.  I.  pp.  622,  623,  and  the  cases  there  cited.     See  also  15  Wen.  557. 

But  there  are  certain  judgments,  as  we  shall  see  more  at  large  here- 
after, which  will  not  operate  as  a  bar.  Thus,  a  nonsuit,(m)  or  a  judg- 
ment against  the  plaintiff  on  a  plea  in  abatement,  demurrer  for  form, 
&c.(n)  will  not  prevent  a  second  action  for  the  same  cause.  But  of  this, 
when  we  speak  of  judgments. 

And  it  has  been  held  that  an  action  upon  a  justice's  judgment  is  not 
barred  by  a  former  recovery  before  a  justice,  on  the  same  judgmeift.(19) 
If  in  the  first  suit  upon  the  judgment  a  defence  be  interposed  followed 
by  judgment  against  the  plaintiff,  this  will  bar  a  second  suit.  So,  if  the 
plaintiff  fails  in  the  first  suit  to  recover  the  whole  of  the  judgment,  e.  g. 
by  reason  of  part  payment  or  a  set-off.  (20.) 

And  the  plaintiff  may  waive,  on  the  trial,  and  withdraw  from  the  con*> 
sideration  of  the  court  or  jury,  any  distinct  cause  of  action,  although  it 
come  within  the  general  scope  of  his  declaration,  and  yet  have  his  se- 
cond suit  therefor,  declaring  therein  in  the  same  form  as  in  the  first  suit ; 
and  this,  although  the  plaintiff  recover  under  his  declaration  in  the  first 
suit  for  causes  of  action  not  waived. (o)     In  such  cases,  if  the  declaration 


15  John.  432.    16  id.  136.  (m)  10  id.  363. 

^  16  id.  121.    Id.  136,  S.  P.  (n)  Post,  Judgments. 

I)  15  id.  229.  (o)  13  John.  Wf.    16  id.  836,  S.  P. 

(18)  But  where  a  note  is  made  payable  by  instalments,  at  different  times,  a  former 
recovery  for  a  previous  instalment  is  no  bar  to  a  second  action  for  a  subsequent  in- 
ilalment    2  Wen.  869.    See  2  R.  S.  158,  §  8. 


ri9^  Millard  V.  Whitaker,  5  Hill,  408. 


Id.  per  Cowen,  J. 
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in  the  first  suit  be  broad  enough  to  embrace  the  subject  of  the  second 
action,  it  is,  prima  facie^  evidence  in  bar  of  the  second,  and  drives  the 
defendant  to  show  negatively,  that,  although  he  might,  yet  he  did  not, 
infaety  submit  his  cause  of  action  in  the  second  suit  to  the  consideration 
of  the  court  or  jury  in  the  first.(p) 

And  again — where  there  is  such  a  total  want  of  jurisdiction  in  the 
court  trying  the  first  cause,  as  would  render  the  magistrate,  &c.  a  tres- 
passer for  carrying  his  judgment  into  execution,  as  in  the  cases  mention- 
ed, Vol.  I.  p.  37  to  41,  and  441  to  451,  the  first  proceeding  is  no  bar 
to  a  second  suit  for  the  same  cause.  (9)  Thus,  where  a  man  brought 
trespass  before  a  justice,  for  negligently  firing  a  pistol,  and  wounding 
his  leg,  (which  was  in  substance  an  action  of  assault  and  battery y)  and 
the  justice  assumed  to  give  judgment  against  the  plaintiff  on  the  merits ; 
he  afterwards  brought  an  action  of  trespass  an  the  case^  (and  he  had  a 
light  to  elect  either  form  of  action  for  such  an  injury,)  and  recovered, 
notwithstanding  the  former  trial  was  given  in  evidence  to  defeat  him,  and 
this  was  held  well  on  certiorari,  upon  the  principle  above  stated,  (r) 

And  where  an  endorsee  of  a  note  was  defeated  in  his  action,  upon  an 
objection  taken  by  the  defendant,  (the  maker,)  that  the  endorsement  was 
defective,  this  was  held  no  bar  to  a  subsequent  action  upon  the  same 
note  by  the  payee  ;(^)  and  so,  where  the  bearer  sues  the  maker  of  a  note, 
payable  to  A.,  or  bearer,  and  the  maker  gives  iu  evidence  a  former  suit 
by  the  payee  upon  the  same  note,  and  a  recovery  had  against  the  payee, 
this  is«no  bar  of  the  second  suit,  unless  it  be  followed  by  evidence  that 
the  payee  was,  in  fact  j  the  owner  or  bearer  of  the  note,  at  the  time  of 
the  first  suit.(^) 

If  a  creditor  sue  one  of  several  joint  contractors  upon  a  joint  under- 
taking, and  recover  judgment,  this  will  bar  a  new  suit  against  all ;  for 
the  original  security  and  consequently  the  remedy  upon  it,  is  merged  in 
the  judgment.(l)  But  otherwise  if  the  creditor  fail  in  his  suit,  and  no 
judgment  be  recovered  by  him. (2) 

In  the  plea  that  the  plaintiff  had  once  set  off  his  demand  in  a  former 
suit,  it  is  not  necessary  to  distinguish  by  the  plea,  nor  is  it  important  in 
evidence,  whether  the  first  action  was  upon  contract  or  tart  ;  nor  is  it 
material  what  was  the  nature  of  the  matter  introduced  as  a  set-off, 
whether  this  was  matter  of  contract  or  wrong.     It  is  enough  that  it  has 


(p)  16  Joho.  136.    6  T.  R.  607.  («)  8  id. 

(q)  14  Joho.  432.  (0  4  id. 

(r)  Id. 


442. 
222. 


(1)  Per  NeliOD,  Ch.  J.  5  HUl,  82.  (2)  Id.  ib.  Contra,  Cow^n,  J. 

Vol.  II.  22 
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once  been  set  off,  and  tried,  submitted,  or  stated  for  trial,  and  passed  into 
the  hands  of  a  court  or  jury,  in  the  form  of  a  set-off,  for  the  purpose  of 
being  determined  ;(u)  or,  that  any  part  of  the  entire  demand  claimed^ 
has  thus  been  dealt  with  before.  (Ante,  pp.  167,  168.)  And  accordingly^ 
a  fraud  in  the  exchange  of  horses,(f )  a  trespass,(to)  or  trover  for  a  spin- 
ning  wheel  ,(3^)  though  not  the  proper  subject  of  a  set-off,  if  objected  to^ 
yet  where  such,  or  other  matters  of  tort  are  actually  set  off,  it  has  been 
held  that  they  can  never  be  questioned  again. (z) 

And  where  a  judgment  is  insisted  on  as  a  set-off,  and  submitted  to  and 
passed  upon  by  a  jury,  whether  the  same  be  allowed  or  not,  the  judg- 
ment is  extinguished  and  the  plaintiff  concluded ;  and  if  the  plaintiff" 
subsequently  sue  out  an  execution  upon  such  judgment,  he  is  a  trespass- 
er. (3)     To  tsike  a  case  out  of  the  rule  that  a  set-off  thus  submitted  is 
conclusive  upon  the  party,  it  should  be  affirmatively  shown  that  the  jury- 
could  not  legally  have  allowed  the  defence.    But  this  is  where  the  claim^ 
which  is  a  legal  one,  is  disallowed  or  rejected  by  the  justice  or  jury ;  if 
allowed,  although  the  demand  may  not  have  been  a  proper  subject  of 
set-off,  the  rule  is,  as  established  by  the  cases  above  cited — and  if  either 
a  plaintiff  or  defendant  present  a  demand  which  is  legal,  and  proper  to 
be  allowed,  if  supported  by  sufficient  testimony,  and  the  jury  pass  upon 
it  and  disallow  it,  such  demand  cannot  be  recovered  in  another  suit. 
The  error  of  the  jury  may  be  ground  for  reversing  the  judgment  on  cer- 
tiorari, but  not  liable  to  be  reviewed  in  another  suit.     The  verdict  is 
conclusive,  unless  it  appears  that  the  rejected  claim  could  not  legally 
have  been  allowed. (4) 

In  the  plea  of  a  former  action  by  the  defendant,  in  which  the  plaintiff 
ought,  but  neglected  to  set  off  his  demand,  which  is  also  a  good  plea,(a) 
it  is  essential  that  you  state  in  your  plea,  that  the  first  action  was  predi- 
cated upon  contract,(5)  and  that  the  same  was  commenced  subsequent 
to  the  time  when  the  plaintiff's  cause  of  action  in  the  second  suit  accru- 
ed ;  for,  if  the  first  action  was  for  a  tort\{h)  the  plaintiff  was  not  bound 
to  set  off  his  demand,  nor  could  he  do  so,  unless  it  had  existed  and  been 
due  at  the  commencement  of  the  suit.(c}     Thus,  where  the  plaintiff 


(«)  ^See  ante,  p.  167.  (a)  2  R.  S.  167,  §  57.    1  John.  288. 

(v)  3  Caines,  152.  5  id.  129. 

(w)  3  John.  433.  (h)  3  Caines,  85. 

(y)  13  id.  184.  (c)  7  John.  22. 

he)  3  Caines,  152.    3  :^ohn.  438.  13 
id.  184. 


I 


3)  5  Wen.  240. 

4)  See  opinion  of  Savage,  Oh.  J.  5  Wen.  245. 

5)  18  John.  210. 
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agreed  to  discontinue  his  suit,  but  jet  prosecuted  it  to  judgment,  in  an 
action  upon  such  agreement,  it  is  no  objection  that  the  demand  for  a 
breach  of  the  agreement  was  not  set  off  in  the  first  suit ;  for  it  did  not 
exist  till  judgment  obtained  in  the  first  suit  ;(6)  and  in  an  action  on  the 
case  against  a  bailee,  for  not  returning,  or  for  misusing  certain  beds, 
&c.  it  was  held  that  no  set-off  could  be  allowed,  if  objected  to  ;{d)  and, 
consequently,  the  first  suit  was  no  bar  of  the  second,  though  this  would 
doubtless  be  otherwise,  if  the  action  against  the  bailee  had  been  an  action 
of  assumpsit,  instead  of  an  action  on  the  case,  as  it  might  have  been.(6) 
So,  in  trover,  (y*)  or  trespass,(g)  in  which  cases  he  may  also,  sometimes, 
change  the  rights  of  the  defendant,  in  this  respect,  by  waiving  the  tort 
and  bringing  assumpsit  for  the  goods  wrongfully  taken  or  converted. (A) 

There  are,  moreover,  certain  demands  which  are  not  the  subject  of 
set-off  in  the  former  suit,  and  are  consequently  not  barred  by  it.  It  must 
not  only  exist,(t)  and  be  due(  j')  at  the  commencement  of  the  first  suit ; 
but  a  demand  for  a  torong  committed  cannot  be  set  off ;  and  this  set-off 
is  only  matter  of  right,  where  the  claim  is  founded  upon  contract.(A;)  (7) 
Thus,  a  demand  on  a  deceit  or  fraud  cannot  be  set  off,  if  objected  to,  and 
if  omitted,  it  is  not  for  that  reason  barred ;(/)  but  a  demand  arising  on 
contract  may  be  set  off  ;(m)  and  though  the  justice  should  reject  it  im- 
properly when  offered  as  a  set-off,  yet  the  demand  is  barred  until  such 
former  judgment  be  reversed. (n) 

But  where  the  defendant  offers  a  set-off,  which  is  objected  to  by  the 
plaintiff,  and  rejected  upon  such  objection,  whether  it  be  a  proper  sub- 
ject of  set-off  or  not,  the  plaintiff  cannot,  in  a  future  action  for  the  de- 
mand thus  rejected,  avail  himself  of  the  former  trial  as  a  bar.(o) 

In  a  suit  by  the  payee  of  a  negotiable  note  against  the  maker,  it  is  a 
good  defence  that,  while  one  A.  was  holder  of  the  note,  the  defendant 
brought  an  action  against  A.,  in  which  A.  ought  to  have  set  off  the  note ; 
but  if  it  appear  that  the  note  was  over  due  when  sold  to  A.,  and  that 
previous  to  the  transfer,  and  before  the  note  fell  due,  the  plaintiff  had 


[dy  8  Caioes,  85.  C ;)  7  id.  22. 

>)  Vol.  I.  p.  621.  (k)  2  R.  S.  165,  §  50. 

[/)  11  John.  144.  (I)  8  John.  890. 


[g)  7  id.  23.  (m)  2  R.  S.  165,  §  50. 

>)  7  id.  20.  (n)  5  John.  129. 

(i)  8  John.  470.    1  id.  283.    7 id.  22.        (o)  9  id.  352. 


r6)  8  John.  470. 

C7)  In  many  caseg,  as  we  noticed,  Vol.  I.  pp.  621,  622,  a  tort  may  be  sued  for  as 
matter  of  contract,  at  the  election  of  the  plaintifn  ;  and  for  the  same  reason,  undoubt- 
edly, such  a  demand  might  be  set  off,  see  18  Wen.  158  to  156,  per  Mr.  Senator 
Maison. 
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agreed  to  take  pay  for  the  note  in  ashes,  and  that  the  note  was  offered 
as  a  set'ofT  in  the  former  suit  against  A.,  but  rejected  on  account  of  such 
agreement,  this  is  no  bar  to  a  recovery  of  the  note  by  the  payee ;  for  the 
note,  being  over  due,  passed  subject  to  this  agreemeBt,(p)  and  was, 
therefore,  properly  rejected. (5) 

If  the  defendant  hold  a  contract  against  the  plaintiff,  which  is  broken 
on  the  plaintiff's  part  at  the  time  of  the  commencement  of  the  suit,  the 
defendant  is  bound  to  set  off  his  claim  thereupon,  and  if  he  neglect  to  do 
80,  he  cannot  afterwards  recover,  although  all  his  actual  damages  for  the 
breach,  arise  after  the  determination  of  the  first  8uit.(r) 

The  defendant  must  set  off  his  demand  the  very  first  opportunity,  or 
it  is  forever  extinguished.  Thus,  in  two  suits  brought  against  the  de- 
fendant, in  favor  of  the  same  plaintiff,  the  summons  in  each  being  re- 
turnable at  the  same  time,  the  defendant  must  set  off  his  demand  in  the 
suit  which  is  first  called  on,  upon  the  plaintiff's  declaring  therein,  or  his 
right  is  gone.(^) 

An  illegal  set-off  should  be  objected  to  at  the  time  of  pleading  it,  or 
giving  notice  thereof,  or,  at  least,  before  it  has  been  passed  upon  by 
the  jury.(^) 

The  plea  of  a  former  trial  in  bar,  must  be  interposed  at  the  time  of 
joining  issue  :  and  the  defendant  cannot  plead  the  general  issue,  and  set 
up  the  former  recovery  or  suit  at  the  trial.  Neither  a  former  recovery 
nor  trial,  nor  a  suit  in  which  the  plaintiff  ought  but  neglected  to  set  off 
his  demand,  is  evidence  under  the  general  issue  ;{u)  but  if  it  is  suffered 
to  be  set  up  under  the  general  issue,  it  will  not  be  a  cause  for  reversing 
the  judgment,  if  a  good  defence  was  made  out  upon  another  ground.(i;) 

Where  the  defendant  is  authorized  to  commence  an  action  by  war- 
rant, notwithstanding  a  former  suit  brought  against  him  by  the  plaintiff, 
he  has,  of  course,  the  right  of  a  trial,  although  the  plaintiff's  suit  may 
have  been  previously  tried.  This  right  arises  under  the  statute.(8) 
But  it  must  appear  on  the  trial  of  the  subsequent  suit  commenced  by 
warrant,  that  the  defendant  therein  was  about  to  abscond  from  the  coun- 
ty when  the  warrant  issued. (9)  And  where  the  pendency  of  a  suit 
commenced  by  summons  is  pleaded  in  bar  to  a  suit  commenced  by  war- 
rant against  a  defendant  about  to  abscond,  the  fact  of  the  defendant  be- 


p)  9  John.  352,  and  see  Vol.  I.  p.  204.  (t)  3  Gaines,  152.    8  John.  483. 

^9)  9  John.  352.  (u)  10  John.  111.    Id.  246.    12 id. 455. 

*r)  3  id.  137.  (v)  12  id.  455.    And  see  8  Cowen, 

>)  Id.  428.  120. 

(8)  2  R.  S,  165,  §  49.  (9)  Id.  ib. 
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iog  about  to  abscond  should  be  replied  ;  whether  such  replication  be 
put  in  or  not,  the  plaintiff  is  bound  to  prove  the  fact  on  the  trial,  by 
evidence  other  than  the  affidavit  on  which  the  warrant  was  ob- 
tained, (to) 

In  pleading  a  former  suit  by  the  defendant  against  the  plaintiff,  in 
whieh  he  ought,  but  neglected  to  set  off  his  demand,  it  is  essential  ex- 
pressly to  aver,  that  such  former  suit  was  brought  before  the  commence- 
ment of  the  second  one ;  for  otherwise  it  is  clearly  no  bar.  And  it  is 
not  enough  to  state,  that  the  former  suit  was  commenced  on  a  certain 
day,  which  day  happens  to  be  before  the  commencement  of  the  second 
suit ;  for  the  day  is  immaterial,  and  the  proof  on  the  trial  need  not  con- 
form to  it.(x) 

I  shall  close  my  remarks  upon  the  doctrine  of  set-off,  and  consider 
the  subject  more  particularly,  and  at  large,  when  I  come  to  speak  of  the 
plea  and  notice  by  which  the  defendant's  set-off  is  introduced.  And  it 
will  be  there  seen,  that  many  of  the  foregoing  remarks  are  essentially 
modified  by  the  statute  of  set-off  now  in  force. 

Of  the  flea  in  har^  that  the  subject  of  the  second  suit  was  properly  mat- 
ter of  defence  in  a  former  action. 

This  bar  is,  both  in  principle  and  form,  very  nearly  allied  to  the  plea 
of  a  former  trial  and  judgment  on  the  merits,  or  a  former  suit  and  a 
neglect  to  set  off  the  plaintiff's  claim.  Its  formal  parts  correspond  with 
the  latter,  in  the  mode  of  stating  the  former  action,  except  that  the  na- 
ture of  the  former  suit  should  be  distinctly  specified,  in  order  to  show 
that  the  plaintiff  was  bound  to  set  up  his  present  cause  of  action,  as  mat- 
ter of  defence  therein. 

Thus,  suppose  a  man  has  sold  me  a  horse  for  $50,  and  cheated  me  in 
the  bargain,  but  had  sued  and  recovered  for  the  price.  If  I  should  af- 
terwards sue  him  for  the  fraud,  his  plea  might  be  in  this 

Form: 

That  on,  &c.  at,  &c.  at  a  court,  &c.  the  said  D.  impleaded  the  said 
P.  in  a  certain  plea  of  trespass  on  the  case,  upon  the  said  P.'s  promise 
to  pay  the  said  D.  for  the  same  identical  horse  in  the  said  P.'s  declara- 
tion mentioned  ;  and  such  proceedings  were  thereupon  had  in  that  court 
in  the  plea  aforesaid,  that  afterwards,  to  wit,  on,  &c.  at,  &c.  the  said 


(to)  10  Wen.  523.  {x)  Swartwout  ▼•  Gniig;er,  Sqpw  Ooort, 

May  term,  1807,  M.  S.  i 
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D.,  by  the  consideration  and  judgment  of  the  same  court  recovered 
against  the  said  F.  &c.  (as  in  the  plea  of  a  former  recovery,  ante, 
p.  162.) 

To  be  varied  according  to  the  circumstances  of  each  case. 

This  plea  arises  out  of  the  principle  recognized  by  the  supreme  court, 
in  the  case  of  Le  Guen  v.  Gouverneur  and  Kemble^y)  ^^  that  the  judg- 
ment or  decree  of  a  court  possessing  competent  jurisdiction,  is  not  only 
final  as  to  the  matter  actually  determined,  but  as  to  every  other  matter 
which  the  parties  might  litigate  in  the  cause,  and  which  they  might  have 
decided."  It  is,  therefore,  sufficient  to  show  in  the  plea  that  the  former 
cause  has  been  decided,  without  averring  either  that  the  matter  of  de- 
fence therein,  forming  the  subject  of  the  second  action,  was  or  was  not 
made  the  subject  of  inquiry  ;  for  any  matter  of  defence  which  the  de- 
fendant had  a  right  to  show  in  the  former  suit,  whether  it  would  have 
gone  to  the  whole  cause  of  action  or  only  to  have  diminished  the  amount 
of  the  recovery,  must  have  been  there  introduced,  and  cannot  be  made 
the  subject  of  a  separate  suit,  whether  it  were  litigated  or  not. 

Thus,  where  A.  sold  B.  a  patent  right,  and  took  B.'s  note  and  sued 
him  upon  it,  and  B.  on  the  trial  insisted  and  gave  evidence  to  show  that 
A.  cheated  him  in  the  sale,  which  was  considered  by  the  justice,  but  he 
gave  judgment  for  the  amount  of  the  note ;  this  was  held  a  bar  to  B.'s 
subsequent  action  for  the  deceit.(z) 

And  where  A.  lost  a  bridle,  and  accused  B.  of  having  taken  it,  who 
was  innocent ;  but  being  threatened  by  A.  with  a  suit,  B.  together  with 
C.  as  his  security,  gave  their  note  for  twelve  dollars  to  A.,  who  told  B. 
that  if  he  could  show  his  innocence,  or  if  the  bridle  should  be  found,  the 
note  should  be  given  up.  A.  afterwards  sued  upon  the  note,  recovered 
a  judgment  and  received  his  money,  and  afterward  B.  and  C.  sued  A.  to 
recover  it  back,  upon  the  ground  that  A.  had  found  his  bridle  ;  but  the 
first  suit  was  held  a  bar  to  the  second ;  for  the  subject  of  the  second 
suit  was  matter  of  defence  against  the  action  upon  the  note ;  and  not 
being  shown  to  defeat  the  note,  could  not  be  made  the  foundation  of  a 
new  suit,  upon  the  above  principle  in  Le  Guen  v.  Gouverneur  and  Eem- 
ble.(a) 

And  so  where  I  give  a  note,  but  have  matter  of  defence  against  it,  be- 
ing able  to  show  it  void,  or  that  it  is  paid,  &c.  &c.  and  the  note  is  sold 
after  it  becomes  due,  or  under  other  circumstances,  which  will  let  in  my 


(y)  1  John.  Cas.  492.  (a)  9  id.  232. 

(x)  8  John.  458. 
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defence  against  the  bolder  of  it  ;(&)  I  am  not  warranted  in  lying  by  and 
suffering  the  bolder  to  recover  against  me,  and  then  bringing  my  action 
against  the  payee  to  recover  the  damages  for  the  transfer,  but  1  must  set 
up  my  matter  of  defence,  whatever  it  is,  in  the  first  suit ;  and  my  neg- 
lect to  do  so,  will  create  a  final  bar  against  me.(c) 

So,  wbiere  I  bring  an  action  for  work  done,  the  defendant  must  show 
in  this  first  action  that  the  work  was  not  done  in  a  proper  manner,  if 
this  be  the  case,  and  thereby  diminish  the  amount  of  my  recovery  ;  and 
if  he  neglect  to  do  this,  he  cannot  sustain  his  future  action  for  the  inju- 
ry sustained  by  the  neglect,  (d) 

And  in  an  action  on  a  contract,  where  the  plaintiff  is  bound  to  show 
performance  on  his  part  to  entitle  himself  to  a  recovery,  the  defendant 
may  show  a  non-compliance  on  the  part  of  the  plaintiff  under  the  plea 
of  the  general  issue.  It  is  not  necessary  for  him  to  give  notice  of  such 
defence.(10) 

The  above  cases  are  sufficient  to  show  with  what  steady  inflexibility 
our  tribunals  have  adhered  to  the  principle  advanced  in  Le  Guen  v. 
Gouvemeur,  &c.  and  this  rule  is  perhaps  universal,  and  without  excep- 
tion in  a  justice's  court ;  and  the  subject  of  all  the  numerous  pleas  in 
abatement  or  in  bar,  which  we  have  mentioned,  or  could  mention,  must 
have  been  litigated  on  the  defensive,  if  a  suit  has  been  brought  and  de- 
termined wherein  they  might  have  come  in  play  as  defences ;  and  they 
can  never  afterwards  in  such  case  be  vindicated  by  a  distinct  action. 

The  case  of  Reab  v.  McAllister ,(e)  contains  much  useful  doctrine  ap- 
plicable to  that  branch  of  the  law  now  under  consideration.  It  estab- 
lishes the  rule,  that  a  defendant  may  not  only  give  evidence  o( fraud, 
but  of  a  breach  of  warranty^  in  diminution  of  the  plaintiff's  claim,  in 
an  action  for  the  price  of  an  article  sold.(ll)  And  Marcy,  J.  in  deliv- 
ering the  opinion  of  the  supreme  court,  (the  case  was  afterwards  car- 
ried to  the  court  of  errors,  and  the  judgment  of  the  supreme  court  af- 
firmed,) remarks  that,  ^^  Such  a  defence  is  admitted  to  avoid  circuity  of 
action.  A  second  litigation  on  the  same  matter  should  not  be  tolerated 
where  a  fair  opportunity  can  be  afforded  by  the  first  to  do  final  and  com- 
plete justice  to  the  parties."     The  opinions  of  the  Chancellor  and  Mr. 


s 


6)  Vol.  I.  pp.  202,  203.  (d)  14  John.  377. 

c)  13  John.  187,  and  see  12  id.  874.        (e)  8  Wen.  109.    4  id.  483,  S.  C.  in 

Sup.  Court. 


(10)  Siraon  v.  WiUard,  25  Wen.  373. 

(11)  See  also  Kins'  v.  Boston,  (7  East,  481,  n.)    Poulton  v.  Lattimore,  (4  Man. 
ft  Ey.  208 ;  9  Bam.  It  Cress.  259.) 
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Senator  Allen ,  given  in  the  same  case  when  in  the  court  of  errors,  go  to 
strengthen  the  conclusion  of  Mr.  Justice  Marcy,  and  contain  a  very 
able  review  of  authorities  on  this  subject.  It  is  to  be  remarked,  how- 
ever, that  the  case  does  not  establish  the  rule  that  a  defendant  is  hound 
to  set  up  a  breach  of  warranty  in  mitigation  of  damages  in  an  action 
brought  to  recover  the  value  of  the  articles  sold.  It  simply  settles  the 
doctrine  that  the  defence  is  properly  admissible;  although  from  the 
strong  language  of  Marcy,  J.,  above  quoted,  it  might  be  inferred  that 
the  court  intended  to  go  the  length  of  declaring  that  such  a  defence  tnust 
be  interposed,  and  cannot  be  made  the  subject  of  a  subsequent  action. 
The  facts  of  the  case  did  not  call  for  a  decision  upon  the  point  just 
suggested,  and  hence  no  intimations  or  dicta  of  the  court  upon  thai 
question  are  entitled  to  the  effect  of  binding  authority. 

But  whatever  doubt  there  may  have  been  upon  this  point,  arising  from 
this  opinion  of  Mr.  Justice  Marcy,  it  was  removed  by  two  recent  de- 
cisions of  the  supreme  court — one  made  in  1839,  and  the  other  in  1842. 
In  those  cases  it  was  held,  that  where  an  action  is  brought  for  breach 
of  a  contract,  whether  sealed  or  not,  and  the  defendant  can  show  that 
the  plaintiff  has  not  performed  the  contract  on  his  part,  according  to  its 
terms  or  spirit,  he  may  at  his  election  either  bring  a  cross  action,  or  in- 
sist upon  a  recoupment^  or  deduction  of  his  damages  arising  from  the 
breach  committed  by  the  plaintiff,  whether  liquidated  or  not.  But  no- 
tice  of  .this  defence  should  be  given  with  the  plea.(12)  Recoupment  is 
where  the  defence  is  not  presented  as  a  matter  of  set-off  arising  on  an 
independent  contract,  but  for  the  purpose  of  reducing  the  plaintiff's 
damages,  for  the  reason  that  he  himself  has  not  complied  with  his  cross 
obligations  arising  under  the  same  contract.(13)  Thus,  in  an  action  to 
recover  compensation  for  services  rendered,  the  employer  is  entitled  to 
show,  by  way  of  recoupment  of  damages,  loss  sustained  by  him  through 
the  negligence  of  the  person  employed. (14)  And  in  a  case  where  the 
plaintiff  claimed  commissions  on  the  purchase  of  a  cargo  of  wheat  which 
he  had  shipped  for  the  defendant,  it  appearing  on  the  trial  that  the  de- 
fendant had  previously  sued  the  plaintiff  and  recovered  for  a  breach  of 
the  contract  in  not  shipping  such  wheat  as  had  been  agreed  upon  be- 
tween the  parties,  Lord  Ellenborough  said  the  plaintiff  in  the  present 
suit  might  have  given  the  facts  in  evidence  in  the  former  suit,  for  the 


(12)  Ives  V.  Van  Eppg,  22  Wen.  155.  Batterman  v.  Pierce,  3  Hill,  171.  As  to 
the  derivation  and  meaning  of  the  word  recoupe,  see  Barb.  Law  of  Set-Off,  26,  note 
(6)  ;  22  Wen.  156. 

(Id)  BarboOT^i  Law  of  Set-Off,  26. 

(14)  Id. ib. 
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purpose  of  reducing  the  damages ;  and  that  the  account  vas  therefore 
closed  between  the  parties  by  the  former  verdict. (15) 
-  The  right  of  a  defendant  to  avail  himself  of  a  claim  for  damages  by 
way  of  recoupment,  is  not  confined  to  cases  where  fraud  is  imputable  to 
the  plaintiff ;  but  may  exist,  though  the  damages  result  from  a  mere 
breach  of  contract.  So  a  defendant  may  recoup^  though  the  dam- 
ages on  both  sides  are  unliquidated. (16)  Where  a  defendant  elects  to 
nse  his  claim  by  way  of  recoupment,  he  cannot  have  a  balance  certified 
in  his  favor,  as  in  the  case  of  a  set-off;  but  must  be  content  to  have  it 
go  in  abatement,  in  whole  or  in  part,  of  the  plaintiff's  demand.  Nor 
can  he,  after  having  been  allowed  part  of  his  claim  by  way  of  recoups 
ment^  maintain  a  cross  action  for  the  residue.(17) 

There  can  be  no  recoupment  by  setting  up  the  breach  of  a  contract 
entirely  distinct  and  independent  of  the  one  on  which  the  plaintiff  sues* 
But  if  the  plaintiff  sue  on  one  part  of  a  contract,  consisting  of  mutual 
stipulations,  made  at  the  same  time,  and  relating  to  the  same  subject 
matter,  the  defendant  may  recoup  his  damages  arising  from  the  breach 
of  another  part.  And  this,  whether  the  different  parts  are  contained  in 
one  instrument  or  in  several ;  and  though  one  part  be  in  writing  and 
the  other  by  parol. (18) 

A  distinction  exists  in  England  between  a  suit  upon  the  original  con- 
tract of  sale,  and  a  suit  upon  a  note  or  other  security  taken  for  the  con- 
tract price  on  such  sale.  In  cases  of  the  latter  description  it  has  been 
held,  there,  that  the  whole  amount  of  the  note,  or  other  security,  may 
be  recovered,  where  there  is  no  fraud,  unless  the  warranty  goes  to  the 
whole  consideration.  Our  courts  have  followed  the  English  decisions 
on  this  snbject,  so  far  as  relates  to  the  broad  question  of  recovpment^ 
but  have  not  adopted  the  distinction  between  suits  upon  the  original 
contract  of  sale  and  suits  upon  a  bill  or  note  given  for  the  purchase 
money,  or  between  a  total  or  partial  failure  of  consideration. (19) 

We  come  next  to  the  consideration  of  the 

Plea  J  or  notice  of  set-off. 
The  revised  statutes  provide,  that  in  certain  cases,  and  under  certain 
circumstances,  therein  particularly  enumerated,  a  defendant  may  set  off 
demands  which  he  has  against  the  plaintiff.(/)  (20) 

(/)  2  R.  S.  165,  166,  §  50. 

15)  Kist  V.  Atkinson,  2  Cowp.  63. 

16)  Batterman  v.  Pierce,  8  Hill,  171. 
*17)  Id.  ib. ;  and  see  note  (a). 
18)  Id.  ib. 

'19}  Barbour's  Law  of  Set-Off,  28. 
^20)  The  provisions  of  the  revised  statutes  have  had  the  eflfoct  to  reduce  the 

Vol.  II.  23 
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1.  This  set-off  must  be  a  demand  arising  upon  judgment  or  upon  con- 
tract, express  or  implied,  whether  such  contract  be  written  or  un- 
written, sealed  or  without  seal ;  and  if  it  be  founded  upon  a  bond, 
or  other  contract  having  a  penalty,  the  sum  equitably  due,  by  vir- 
tue of  its  condition,  only,  shall  be  set  off. 

Under  this  provision,  no  demand  is  the  proper  subject  of  set-off,  un- 
less it  be  either  a  judgment  or  such  a  claim  as  could  be  enforced  by  an 
action  of  assumpsit,  debt  or  covenant.(l)  If  the  demand  sought  to  be 
set  off  be  a  judgment,  it  is  immaterial  upon  what  cause  of  action  the 
same  was  recovered,  whether  arising  upon  contract  or  tort,  or  whether 
the  same  was  rendered  for  costs  merely. (g*)  If  the  defendant  in  an  ex- 
ecution escape,  the  plaintiff  is  remitted  to  his  former  rights,  the  imprison- 
ment is  no  longer  a  satisfaction,  and  the  plaintiff  may  use  the  judgment 
as  a  set-off  against  a  demand  of  the  defendant,  or  proceed  anew  against 
his  person  or  property.  (A) 

The  sum  due  by  virtue  of  the  condition  of  a  bond,  whether  for  the 
payment  of  money  or  otherwise,  may  be  set  off;  instance  the  case  of  an 
arbitration  bond  and  an  award  in  favor  of  the  defendant,  who  seeks  to 
avail  himself  of  the  award  as  a  set-off  to  the  plaintiff's  claim.  So  a  set- 
off is  allowable  where  the  action  is  on  an  award,  or  on  a  bond  for  the 
non-performance  or  non-payment  of  an  award.(i)  And  the  sum  due  on 
a  bond  may  be  set-off  against  any  demand  recoverable  under  the  com- 
mon counts,  or  for  which  indebitatus  assumpsit  will  lie  ;  and  a  plaintiff 
cannot,  by  declaring  specially^  when  he  can  recover  his  demand  under  a 
general  county  deprive  the  defendant  of  his  set-off.(J) 

But  a  bond  which  has  been  cancelled  cannot  be  set  off.(2) 

A  tavern  bill  against  any  person  other  than  a  lodger  or  traveller,  for 
more  than  one  dollar  and  twenty-five  cents,  is  not  the  subject  of  a  set- 
off; for  the  reason,  that  under  our  statule,(A;)  no  such  demand  can  be 
recovered  by  suit,  even  on  an  express  promise  to  pay.(/) 


(g)  See  Edw.  Treat.  3d  ed.  59.  See        (  f)  15  V^en.  51. 
also  8  Cowen,  304.  (k)  1  R.  S.  678,  §  11. 

[h)  5  Wen.  240.  (0  7  Wen.  326. 

i)  5  John.  105. 


law  of  set-off  to  certain  and  precise  rules.  Generally,  they  will  be  found  conform- 
able to  the  previous  decisions  of  our  courts.  In  some  cases,  however,  a  change 
has  been  eflfected.  One  object  of  the  revisers  was  to  supply  some  defects  under 
the  old  law,  which  had  been  very  generally  complained  of;  (See  3  R.  S.  683,  4, 
in  Appendix.) 

1)  Barbour's  Law  of  Set-Off,  32. 

^2)  Id.  53. 


^. 


r 
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2.  It  must  be  due  to  the  defendant  in  bis  own  rigbt,  eitber  as  being 
the  original  creditor  or  payee,  or  as  being  the  assignee  or  owner  of 
the  demand. 

Therefore,  in  an  action  against  a  man  for  his  own  debt,  he  cannot  set 
off  a  demand  due  to  him  in  right  of  his  wife ;  or  as  executor  or  adminis- 
trator ;  or  as  assignee  of  an  insolvent,  imprisoned,  absent,  concealed  or 
absconding  debtor. (m) 

A  debt  due  to  the  defendant,  as  a  surriving  joint  creditor,  may  be  set 
off  against  a  demand  on  him  in  his  own  right.(n)  And,  on  the  other 
hand,  a  debt  due  from  the  plaintiff,  as  a  surviving  debtor,(o)  to  the  de- 
fendant, may  be  set  off  against  a  debt  due  from  the  defendant  to  the 
plaintiff  in  his  own  right.(p)  When  the  maker  may  set  off  a  debt  due 
from  the  payee,  &c.  against  a  subsequent  holder  or  endorsee  of  a  prom- 
issory note,  see  Vol.  I.  pp.  202,  203,  to  which  it  may  be  added,  that 
where  the  holder  buys  the  note,  even  before  it  is  due,  with  full  notice  of 
the  maker's  demand,  and  an  intention  to  defraud  him  of  his  set-off,  the 
rights  of  the  latter  will  not  be  affected  by  such  disingenuous  conduct ; 
but  he  shall  be  allowed  his  set-off  notwithstanding.(9)  It  is  a  general 
rule,  that  debts  or  demands  between  persons  who  are  not  parties  to  the 
suit,  cannot  be  set  off  ;(r)  but  there  are  several  exceptions  to  this  rule,(«) 
as  we  shall  see  more  at  large  hereafter.  Thus,  the  defendant  may  set 
off  a  bond  executed  by  the  plaintiff,  and  assigned  by  the  obligee  to  the 
defendant ;  or  any  other  debt  assigned  to  the  defendant,  previously  to 
the  commencement  of  the  action,  although  he  could  not  have  maintained 
an  action  upon  it  in  his  own  name.(^)(3)  A  party  who  has  neither  a 
general  or  special  property  in  goods  placed  by  him  into  the  hands  of  a 
manufacturer  for  finishing,  who  refuses  ta  deliver  them  on  demand,  can- 
not set  off  the  value  of  such  goods  in  an  action  of  assumpsit  against  him 
by  the  manufacturer,  for  work  and  labor  bestowed  upon  other  goods. 


• 

(m)  See  Edw.  Treat.  8d  ed.  59.    See  (q)  See   1  John.  819.    1  John  Cat* 

also  Bull.  N.  P.  179.    7  T.  R.  344.    8  170. 

John.  149.    15  id.  403«  404.    See  Vol.  I.  (r)  12  John.  276.    1  John.  Caj .  169. 

p.  610.    Willes,  103,  264,  n.  a^  3  John.  Ch.  R.  569. 

n)  5  T.  R.  493.    1  Esp.  R.  47,  S.  C.  («)  13  John.  9. 

0)  See  Vol.  1.  p.  607  to  611.  (0  8  id.  152.    17  id.  330.    19  id.  342. 

p)  6  T.  R  582.  2  Bay,  481.    Vol.  I.  p.  77,  S.  P. 


f 


r3)  Bat  a  judgment  purchased  by  a  defendant  with  the  view  to  set  it  off,  and 
with  a  condition  mat  if  be  fails  to  obtain  the  set-off  the  assignment  shall  be  void, 
cannot  be  set  off— to  warrant  this  the  defendant  must  purchase  absolutely.  (7 
Cowen,  469.    See  also  id.  480.) 


^ 
^ 


180         FORMS  OF  8PKCIAL  PLKAS  IN  BAR. 

And  a  receiptor  to  the  sheriff  for  goods  leyied  upon  bj  execution^  would 
not,  under  such  circumstances,  be  entitled  to  claim  a  set-off.(u) 

A  demand  assigned  to  the  defendant  before  the  commencement  of  the 
suit,  may  be  set  off,  howeyer,  though  he  has  not  actually  paid  for  it,  but 
only  agreed  to  pay. (4) 

Demands  are  considered  due  to  and  from  the  same  persons,  in  the 
same  right,  where  the  plaintiff  may  sue  and  the  defendant  be  sued  In 
their  own  names,  without  specifying  any  representative  character,  and 
where  the  party  to  the  suit  has  a  lien  upon,  or  a  legal  right  to  the  ap- 
plication of  the  fund  when  collected. (5) 
S  A  joint  debt  cannot  be  set  off  against  a  separate  demand,  nor  a  sepa- 

)  rate  debt  against  a  joint  one,  unless  it  be  so  agreed  by  the  parties.  But 
a  debt  due  to  a  defendant  as  a  surviving  partner  may  be  set  off  against 
a  demand  on  him  in  his  own  right,  and  mce  versa.  So  a  debt  due  from 
an  ostensible  partner  only  may  be  set  off  in  an  action  brought  by  him, 
together  with  his  dormant  partner.(6) 

The  assignment  of  a  chose  in  action  need  not  be  by  .a  writing  or  an 
instrument  under  seal.  A  delivery  of  it  for  a  good  and  valid  considera- 
tion is  sufficient,  even  in  the  case  of  a  specialty,  or  judgment,  or  a  mort- 
gage.   For  courts  will  recognize  and  protect  the  rights  of  assignees.(7) 

3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  property 
sold,  or  for  money  paid,  or  services  done ;  or  if  it  be  not  such  a 
demand,  the  amount  must  be  liquidated,  or  be  capable  of  being  as- 
certained by  calculation. 
The  demand,  under  the  first  clause  in  the  above  paragraph,  must  be 
one  for  which  an  action  of  indebitatus  assumpsit  might  be  sustained  at 
common  law  ;  as  for  the  consideration  money  of  land  sold,(t?)  an  action 
to  recover  which  may  be  sustained,  although  the  conveyance  contain  the 
usual  receipt  of  payment,  if  proved  by  parol  that  payment  was  not  in 
fact  made.(t(7)     And  such  demand  may  be  set  off,  although  the  amount 
be  unliquidated,  or  not  ascertained  by  the  parties. (x)    Any  other  de- 
mand arising  on  contract,  may  also  be  set  off,  if  the  amount  be  liqui- 
dated, that  is,  ascertained  by  the  agreement  or  settlement  of  the  parties  ; 


(tt)  10  Wen.  399.    13  id  139,  S.  C.  in        (w)  Id.  ib. 
court  of  errors.  (x)  See  Edw.  Treat.  3d  ed.  60. 

(v)  14  John.  165.    Id.  210.    20  id. 
838. 


(4)  Evcrit  V.  Strong^,  6  Hill,  163.  (6)  Id.  66. 

(5)  Barb.  Law  of  Set-Off,  64.  (7;  Id.  68. 


r 
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or  if  the  amount  be  capable  of  being  ascertained  by  calculation  merel  j, 
as  a  bill  of  exchange  or  promissory  note  for  the  payment  of  money  ;  or 
a  written  contract  for  a  sum  certain,  though  payable  in  specific  articles ; 
or  a  written  contract  for  specific  articles,  at  a  value  or  price  stipulated 
in  the  contract.(y)  In  the  language  of  Mr.  Senator  Maison,  in  Butts 
y.  Collins,  (13  Wen.  139,  156,  157,)  ^^  Unliquidated  damages  are  such 
as  rest  in  opinion  only,  and  must  be  ascertained  by  a  jury ,(8)  their  ver- 
dict being  regulated  by  the  peculiar  circumstances  of  each  particular 
case ;  they  are  damages  which  cannot  be  ascertained  by  computation  or 
calculation — ^as,  for  instance,  damages  for  not  using  a  farm  in  a  work- 
manlike manner;  for  not  building  a  house  in  a  good  and  sufficient  man- 
ner ;  on  warranty  in  the  sale  of  a  horse ;  for  not  skilfully  amputating  a 
limb  ;  for  carelessly  upsetting  a  stage,  by  which  a  bone  is  broken  ;  for 
not  making  repairs  to  a  dwelling  house ;  for  unskilfully  working  the 
raw  materials  into  a  fabric;  and  other  cases  of  like  character,  where 
the  amount  to  be  settled  rests  in  the  discretion,  judgment  or  opinion  of 
the  jury.  (Hewlet  v.  Strickland,  1  Cowp.  56.  Freeman  v.  Hyatt,  1 
W.  Black.  394.  Weigall  v.  Waters,  6  T.  R.  488.  Livingston  v.  Liv- 
ingston, 4  John.  Ch.  R.  287.  Hepburn  v.  Hoag,  6  Cowen,  613.)  In 
these  and  the  like  cases,  there  is  no  data  given  for  computation ;  nor 
can  the  damages  be  ascertained  by  any  mode  of  calculation.  It  is  oth- 
erwise as  to  the  amount  due  on  a  note ;  or  on  a  merchant's  account ;  or 
for  work,  labor  and  services ;  or  for  a  yard,  a  piece,  or  a  bale  of  flan- 
nel ;  the  damages  in  such  cases  can  be  readily  ascertained  by  calcu- 

lation.'X^) 

A  debt  is  liquidated  when  it  is  evident  that  it  is  due,  and  to  what  ex- 
tent.(9) 

Unliquidated  damages  for  a  breach  of  warranty  on  the  sale  of  an  arti- 
cle, cannot  in  any  event  be  given  in  evidence  simply  as  a  set-oflF  under 
the  statute,  in  an  action  by  the  vendor  for  the  price  of  the  article.(lO) 
Nor  can  one  partner  set  off  a  debt  due  to  him  from  another  on  the  part- 
nership account,  unless  a  final  balance  has  been  struck  and  agreed  to  be- 
tween the  parties.(ll)  Neither  can  the  defendant  in  an  action  brought 
to  recover  damages  for  his  negligence  in  keeping  the  plaintiflF's  sheep, 


(y)  See  Edw.  Treat.  3d  ed.  60.     8        (z)  See  algo  2  Caines,  83.    i 
Hii],  171.  1^.    15  Wen.  51  to  68.    Id.  559. 

(8)  Or,  to  apply  his  language  to  a  justice's  courts  by  h  justice  or  jury. 

(9)  1  Poth.  on  Oblig.  5^. 
r  10)  Barbour's  Law  of  Set-Off,  86. 
(11)  Fromont  v.  Coupland,  2  Bing.  170.    9  Moofe,  819,  S.  C. 
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founded  on  the  breach  of  a  special  contract,  set  off  his  claims  for  keep- 
ing them. (12)  Nor  can  a  penalty,  as  a  general  rule,  be  pleaded  by 
way  of  set-off.  (13)  But  by  statute  in  this  state,  if  the  demand  to  be 
set  off  is  founded  upon  a  bond  or  other  contract  having  a  penalty,  the 
sum  equitably  due  by  virtue  of  its  condition  only,  shall  be  set  off.(14) 

And  it  seems  that  whether  the  set-off  does  or  does  not  arise  out  of  the 
same  transaction  as  the  plaintiff's  claim,  does  not  vary  the  case.  It  must 
be  a  liquidated  demand  and  used  as  a  set-off,  and  cannot  be  used  in  bar 
of  the  suit.(15) 

4.  It  must  have  existed  at  the  time  of  the  commencement  of  the  suit^ 
and  must  then  have  belonged  to  the  defendant. 

Accordingly,  where  the  defendant  had  made  a  conditional  bargain 
with  a  third  person,  for  the  purchase  of  a  note  against  the  plaintiff,  but 
the  agreement  was  never  executed  till  the  suit  was  brought,  it  was  held 
that  it  was  not  such  a  subsisting  debt  as  could  be  set  off. (16)  A  judg- 
ment recovered  by  the  defendant  after  the  commencement  of  the  plain- 
tiff's action  cannot  be  set  off,  though  it  was  formerly  held  otherwise. 
But  there  is  no  doubt  that  a  judgment  obtained  by  the  defendant  prior 
to  the  commencement  of  the  plaintiff's  action  may  be  set  off,  notwith- 
standing a  writ  of  error  is  pending  on  the  judgment.(17) 

A  debt  may  be  set  off  which  accrued  to  the  defendant  subsequent  to 
the  time  when  the  plaintiff's  cause  of  action  arose  ;(a)  but  not  if  it  ac- 
crued after  the  action  was  commenced  ;(i)  and  accordingly,  where  a 
defendant,  after  a  writ  issued  against  him,  bought  a  note  against  the 
plaintiff,  with  the  intent  to  set  off  the  same  against  the  plaintiff's  debt, 
this  was  held  inadmissible ;  for  where  a  right  of  action  is  vested  and  an 
action  commenced,  nothing  can  deprive  the  plaintiff  of  his  right  to  re- 
cover, except  some  act  done  by  himself  in  relation  to  that  right.(c) 

To  authorize  a  defendant  to  set  off  a  demand  against  the  plaintiff,  such 
demand  must  not  only  have  been  due  to  him  from  the  plaintiff  at  the 
time  the  suit  was  brought,  but  it  must  be  due  at  the  time  of  the  plea 
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(a)  2  Maule  &  Selw.  510.    1  Eait,        (6)  3  T.  R.  185.    3  John.  Gas.  145, 
5.    16  id.  138.  148.    8  John.  470,  471.     19  id.  322. 

(c)  3  John.  Gag.  145.  1  Cainea,  71, 72. 


12)  1  Mason,  93. 

13)  Nedriff  v.  Hoffan,  2  Burr.  1024. 

14)  2  R.  S.  354,  f  18,  sub.  1. 

15)  Barb.  Law  of  Set-Off,  88. 

16;  Shepherd  v.  Turner,  3  McCord,  249. 
l7)  Barb.  Law  of  Set-Off,  92. 
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pleaded.  And  it  must  be  so  stated  in  the  plea.  Therefore  a  plea  of 
«et-off  which  states  that  ^^  before  and  at  the  time  of  the  commencement 
of  the  action,  the  plaintiff  was  indebted  to  the  defendant"  &c.,  without 
adding  ^^  and  still  is  indebted,"  is  bad  on  demurrer.  So,  a  plea  stating 
that  the  plaintiff  was  indebted  to  the  defendant  at  the  time  plaintiff  de* 
clared,  or  at  the  time  of  the  plea  pleaded,  would  be  bad  on  general 
demurrer.  (18) 

5.  It  can  be  allowed  only  in  actions  founded  upon  demands  which 
would  themselves  be  the  subject  of  set-off,  according  to  law.(d) 

Thus,  a  set-off  is  not  allowable  against  a  claim  for  uncertain  and  unli- 
quidated damages,  e.  g.  in  debt  for  the  penalty  in  articles  of  agreement, 
by  which  the  defendant  covenanted  to  maintain  the  plaintiff,  &c.  and 
provide  him  with  proper  medicine  and  attendance,  (e) 

6.  If  there  be  several  defendants,  the  demand  set-off  must  be  due  to 
all  of  them  jointly. 

A  separate  debt  to  one  of  the  defendants,  cannot  be  set  off  against  .a 
joint  debt  due  from  all  the  defendants  ;  nor  can  a  debt  due  to  the  de« 
fendant  and  another,  or  others,  jointly,  be  set  off  against  a  debt  due  from 
the  defendant  alone ;(/)  unless  there  was  an  agreement  between  the 
parties,  in  relation  to  their  dealings,  that  such  debts  might  be  set  off 
against  each  other. (g)  And  an  allegation  of  an  agreement  to  set  off  a 
specific  joint  debt  against  specific  debts  previously  accrued,  is  in  sub- 
stance proved  by  evidence  of  an  agreement,  prior  to  the  debts  accru- 
ing, to  set  off  all  joint  debts  that  should  thereafter  arise,  against  all  sep- 
arate debts.(19)  But  where  the  plaintiff  owes  a  debt  to  several  persons 
jointly,  one  of  whom  owes  him,  the  latter  may  acquire  the  right  of  set- 
off against  the  plaintiff,  by  taking  an  assignment  to  himself  alone,  of  the 
debt  due  from  the  plaintiff,  before  the  plaintiff's  suit  is  commenced.(A) 
And  where  I  agree,  in  writing,  to  work  for  A.,  and  B.  guarantees  by 
endorsement,  that  I  shall  do  it  in  a  particular  manner,  and  I  sue  A.,  he 
may  set  off  damages  for  a  breach  of  the  contract  to  do  the  work,  against 
my  claim ;  for  B.  is  a  mere  guaranty,  and  is  not  jointly  liable  with 


(d)  See  13  Wen.  339.  Ch.  R.  569,673.  6  Cnnch,  34.  1  Wash. 

(«)  6  Cowen,  613,  615,  and  the  cases  79.    5  Munf  388. 

then  cited.    See  also  3  John.  150.  (g)  2  Taunt.  170. 

(/)  11  John.  70.    10  id.  250.  8  John.  (/a)  17  John.  330. 

(18)  Barbour's  Law  of  Set-Off,  92. 

(19)  Kiimerley  v.  Hossack,  2  Taunt  170,  n. 
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me.(t)(20)  An  objection  that  a  joint  debt  cannot  be  set  off  against  a 
separate  one^  must  be  made  at  the  trial,  or  it  would  clearly  not  avail  the 
party  on  certioTari.(j) 

If  the  demand  be  due  from  the  plaintiff  and  another  to  only  one  of  the 
defendants,  it  is  not  admissible  as  a  set-off;  and  though  it  be  claimed  by 
the  defendants,  and  allowed  by  the  jury  as  a  set-off,  the  claim  being,  in 
fact,  due  to  but  one  defendant,  and  not  payable  at  the  timey  this  is  no  bar 
to  a  subsequent  action  for  the  same  demand,  when  it  becomes  payable^  in 
favor  of  the  defendant  to  whom  it  was  really  due.(Ap) 

A  demand  against  a  private  company  cannot  be  set  off  against  a  note 
payable  to  the  agents  of  such  company  and  prosecuted  by  them  in  their 
individual  names,  although  the  note  was  taken  for  the  benefit  of  and  be- 
longs to  the  company.  Nor  can  a  demand  belonging  to  one  of  two  de- 
fendants, be  set  off  against  a  demand  on  both  defendants.  (/)  But  a  debt 
on  a  joint  and  several  bond  may  be  set  off  in  an  action  brought  by  only 
one  of  the  obligors.  (1) 

There  is  one  exception  to  the  general  rule  above  laid  down,  that  where 
there  are  several  defendants  the  demand  must  be  due  to  all  of  them 
jointly.  In  suits  on  bills  of  exchange  and  promissory  notes,  the  plaintiff 
is  authorized,  by  statute,  instead  of  bringing  separate  suits  against  the 
drawers,  makers,  endorsers  and  acceptors,  to  include  all  or  any  of  such 
parties  to  the  bill  dr  note  in  one  action,  and  to  proceed  to  judgment  and 
execution  in  the  same  manner  as  though  all  the  defendants  were  joint 
contractors.  And  in  any  such  action  any  person  or  persons  sued  may 
set  off  his  or  their  demands  against  the  plaintiff,  in  the  same  manner  as 
if  such  defendant  or  defendants  had  been  sued  in  the  usual  manner.(2) 

7.  It  must  be  a  demand  existing  against  the  plaintiff  in  the  action,  un- 
less the  suit  be  brought  in  the  name  of  a  plaintiff  who  has  no  real 
interest  in  the  contract  upon  which  the  suit  is  founded ;  in  which 
case  no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed, 
unless  as  specified  in  the  statute,  and  as  we  shall  hereafter  notice. 

It  seems  that  demands  against  individuid  partners  may  be  set  off 


(i)  10  John.  250.  (I)  3  Wen.  400.    6  Cowen,  261.    15 

( /)  11  id.  70.  Maine  R.  268.    Chit  on  Cont  664. 

(k)  6  Ck>wen,  261. 

(20)  Under  the  present  statute,  damag^es  for  a  breach  of  contract  in  such  a  case, 
could  not  be  used  as  a  set-off,  for  the  damages  are  clearly  unliquidated.  Evidence 
of  a  breach  of  the  contract  would,  however,  be  admitted  in  mitie^ation  of  the  plam- 
tiff 's  claim  for  work,  and  by  way  of  recoupment  of  damages.    (See  20  Wen.  51.) 

CI)  Fletcher  v.  Dyke,  2  T.  R.  32. 

(2)  2  R.  S.  2d  ed.  274,  §  6.    Id.  275,  §  9.    Barb.  Law  of  Set-Off,  74. 
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against  demands  of  the  firm,  if  the  course  of  dealing  of  the  firm,  in  re- 
ceiving such  demands  in  payment,  is  uniform^  and  so  notoriousj  that  per- 
sons dealing  with  them  must  be  supposed  to  have  had  reference  to  it  in 
their  transactions  with  the  firm.(m) 

A  debt  due  from  a  testator  cannot  be  set  off  against  a  demand  accruing 
to  the  executor  after  the  testator's  death.(3)  Nor  can  an  executor  set 
off,  either  at  law  or  in  equity,  a  demand  purchased  by  him  after  the  death 
of  the  testator,  against  a  debt  due  by  the  estate  to  the  person  against 
whom  he  held  the  demand  so  purchased. (4) 

In  some  cases  it  seems  that  provided  the  demand  is  against  the  plain- 
tiff in  the  action,  it  is  no  objection  to  the  right  of  set-off  as  to  such  de- 
mand, that  it  is  against  others  also.  Thus,  the  supreme  court  having 
decided  in  a  late  case(5)  that  an  action  might  be  maintained  in  the  name 
of  one  of  two  partners  of  a  law  firm,  where  the  particular  business  re- 
specting which  the  suit  was  brought  was  uniformly  done  in  the  name  of 
the  partner  suing ;  they  further  held,  that  in  such  a  suit  a  set-off  of  a 
demand  against  the  firm  would  be  allowed.  And  it  is  settled  that  a 
debt  due  from  one  who  was  the  only  apparent  trader,  may  be  set  off  in 
an  action  brought  by  himself  and  partners,  if  the  defendant  was  ignorant 
of  the  partnership  at  the  time  the  debt  was  contracted. (6)  So  in  an  ac- 
tion by  a  surviving  partner,  for  his  separate  debt,  the  defendant  may  set 
off  a  debt  due  on  the  partnership  account ;  for  he  might  sue  the  plaintiff 
for  such  debt.(7)  And  the  rule  is  the  same  where  the  action  is  brought 
by  a  surviving  partner.(8)  And  where  the  defendant  gave  a  note  to  his 
bankers,  on  account  of  a  debt  due  to  them,  and  they  endorsed  the  note 
to  another  firm,  consisting  of  some  of  the  partners  of  the  banking  house, 
it  was  held  that  in  an  action  by  the  firm,  on  the  note,  the  defendant 
might  set  off  a  debt  due  to  him  from  the  bankers.(9) 

But  it  is  a  general  rule  that  a  debt  owing  by  one  of  two  or  more  part- 
ners cannot  be  set  off  against  a  partnership  demand.  (10)  Neither  can  a 
partnership  debt  be  set  off  against  an  individual  debt  due  to  one  of  the 
partners  ;  although  the  notes  and  accounts  of  the  firm  have  been  trans- 
ferred to  such  partner  and  he  has  undertaken  to  pay  the  debts  of  the 
partnership.(ll)  But  this  was  a  case  where  the  suit  was  brought  by  the 
assignee  of  the  individual  partner,  in  his  own  name. 


(m)  7  Wen.  326.    And  see  4  id.  583.  (n)  Edw.  Treat,  dd  ed.  60. 

'3)  Crew  v.  WilHamfl,  2  Bibb,  263.  (8)  French  v.  Andrade,  6  T.  R.  582. 

U)  Mead  v.  Merritt,  2  Paige,  402.  (9)  Puller  v.  Roe,  Peake,  197. 

^5)  Piatt  V.  Halen,  23  Wen.  456.  (10)  Ladue  v.  Hart,  4  Wen.  583. 

^6)  Barbour's  Law  of  Set- Off,  61, 62.  (11)  Sears  v.  Patrick,  28  id.  528. 
(7)  Id.  62.    5  T.  R.  493. 

Vol.  n.  24 
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A  demand  against  a  private  company  cannot  be  set  off  against  a  note 
payable  to  the  agents  of  such  company  and  prosecuted  by  them  in  their 
individual  names,  although  the  note  was  taken  for  the  benefit  of,  and 
belongs  to,  the  company. (12) 

We  shall  notice  more  at  large,  the  law  applicable  to  this  provision  of 
the  statute,  when  commenting  upon  the  next  succeeding  subdivision  of 
the  50th  section.  They  are  so  intimately  connected  together,  ^t  one 
aaay  be  considered  as  in  fact  embracing  the  other. 

8.  If  the  action  be  founded  upon  a  contract,  (other  than  a  negotiable 
promissory  note  or  bill  of  exchange,)  which  has  been  assigned  by 
the  plaintiff,  a  demand  existing  against  such  plaintiff  or  any  assignee 
of  such  contract,  at  the  time  of  the  assignment  thereof,  and  belong- 
ing to  the  defendant  in  good  faith  before  notice  of  such  assignment, 
may  be  set  off  to  the  amount  of  the  plaintiff^s  debt,  if  the  demand 
be  such  as  might  have  been  set  off  against  such  plaintiff  or  such 
assignee,  while  the  contract  belonged  to  him. 
For  the  purpose  of  rendering  this  provision  of  the  statute  as  simple 
and  understandable  as  may  be,  we  give  the  case  stated  by  Mr.  Edwards, 
in  illustration  of  this  subdivision  of  the  law  of  set-off. (n)     If  a  note,  not 
negotiable,  be  given  by  A.  to  B.,  and  assigned  by  B.  to  C,  and  by  C. 
to  D.,  in  a  suit  on  such  note  against  A.,  which  must  be  in  the  name  of 
B.,  the  payee,  A.  may  set  off  to  the  amount  of  the  note  only  ;  either, 
1st,  a  demand  against  B.  the  plaintiff,  which  was  in  existence  at  the  time 
of  the  assignment  by  B.  to  C,  and  which  if  it  were  not  originally  due 
to  A.,  was  assigned  to  him  in  good  faith,  before  he  had  notice  of  the 
assignment  by  B.  to  C. ;  or  2d,  A.  may  set  off  a  demand  against  C,  the 
first  assignee,  which  was  in  existence  at  the  time  of  the  assignment  by 
C.  to  D.,  and  which,  if  it  were  not  originally  due  to  A.,  was  assigned  to 
him  in  good  faith,  before  he  had  notice  of  the  assignment  by  C.  to  D. ; 
or  3d,  A.  may  set  off  a  demand  against  D.,  which  was  in  existence  at 
the  time  of  the  commencement  of  the  suit,  and  then  belonged  to  A., 
either  as  the  original  creditor  or  as  assignee.     In  all  these  cases,  the  set- 
off is  governed  by  the  other  provisions  of  the  statute,  as  to  the  nature  of 
the  demand  set  off,  and  that  upon  which  the  action  is  founded.    See  also 
the  case  of  Mead  v.  Gillett,  (19  Wen.  397,)  where  it  is  held,  that  in  a 
suit  in  the  name  of  an  assignor  for  the  benefit  of  the  assignee  of  a  con-^ 
tract,  (not  negotiable,)  the  defendant  can  set  off  only  such  demands  as 
existed  against  the  assignor,  and  in  good  faith  belonged  to  the  defendant 

(n)  Edw.  Tr.  9d  ed.  60. 
(12)  Warner  v.  Barker,  8  Wen.  400. 
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ai  the  HfM  of  the  assignment.  Demands  subsequently  acquired  cannot 
b^  set  off,  although  the  defendant  become  the  holder  of  them  vriihaut 
notice  of  the  assignment. 

In  thi$  case  the  court  remark,  that  the  distinction  made  in  this  subdi- 
vision of  the  section  ^^  is  new,  and  the  reason  for  it  not  obvious,  where 
the  defendant  has  purchased  the  demand  with  a  vi^w  to  apply  it  in  sat- 
isfaction of  a  demand  held  against  him.  The  time  when  it  occurred 
does  not  seem  at  all  important  in  balancing  the  equities  of  the  parties. 
The  fault  lies  rather  with  the  assignee  in  not  giving  previous  notice  of 
the  assignment ;  thereby  leaving  the  defendant  to  believe  the  plaintiff  to 
be  still  the  owner  of  the  demand.  The  language  of  the  statute,  howev- 
er, is  explicit,  and  the  rule  imperative  upon  the  courts." 

A  bond  executed  by  the  plaintiff,  and  assigned  to  the  defendant  by 
the  obligee  before  the  commencement  of  the  suit,  is  within  the  statute, 
and  may  be  set-off- (13) 

In  an  action  brought  by  an  assignee  of  all  the  choses  in  action  of  anoth- 
er, to  recover  the  surplus  of  moneys  received  by  the  defendant  on  a  note 
transferred  to  him  by  the  assignor  as  collateral  security  for  the  payment 
of  a  debt  due  to  him,  the  defendant  cannot  set  off  a  note  given  by  a 
firm  of  which  the  assignor  was  a  partner ;  although  the  notes  and  ac- 
counts of  the  firm  have  been  transferred  to  him,  and  he  has  under- 
taken to  pay  the  debts  of  the  copartnership. (14) 

Where  A.  gives  a  note  not  negotiable,  which  is^assigned,  and  he  af- 
terwards promises  to  pay  the  note  to  the  assignee,  A.  cannot,  (though 
the  suit  be  brought  in  the  name  of  the  payee,)  set  off  a  demand,  which 
arose  before  giving  the  note,  against  the  payee,  for  it  is  to  be  presumed, 
from  his  giving  the  note,  (and  his  promise  renders  the  presumption  ir- 
resistible,) that  such  set-off  had  been  paid  or  satisfied,  especially  in  the 
absence  of  all  explanation. (o) 

9.  If  the  action  be  upon  a  negotiable  promissory  note,  or  bill  of  ex- 
change, which  has  been  assigned  to  the  plaintiff,  after  it  became 
due,  a  set-off  to  the  amount  of  the  plaintiff's  debt  may  be  made  of 
a  demand  existing  against  any  person  or  persons,  who  shall  have 
assigned  or  transferred  such  note  or  bill  after  it  became  due,  if  the 
demand  be  such  as  might  have  been  set  off  against  the  assignor 
while  the  note  or  bill  belonged  to  him. 

Under  this  provision  of  the  statute,  if  a  negotiable  promissory  note  be 


(o)  16  John.  226. 
(18)  Tutde  V.  Beebe,  8  John.  Ifi3.         (14)  Sean  v.  Patrick,  28  Wen.  4$. 
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giTen  by  A.  to  B.,  \?hich,  after  it  has  become  due,  is  assigned  or  trans- 
ferred by  B.  to  C,  and  by  C.  to  D. ;  in  a  suit  on  such  note  in  the  name 
of  D.  against  A.,  he  may  set  off  to  the  amount  due  on  the  note  only, 
either  1st,  a  demand  against  B.,  the  payee  of  the  note,  which  was  in  ex- 
istence at  the  time  of  the  assignment  or  transfer  of  the  note  by  B.  toC, 
and  which,  if  it  were  not  originally  due  to  A.,  had  been  at  that  time  as- 
signed to  him ;  or  2dly,  he  may  set  off  a  demand  against  C.  which  was 
in  existence  at  the  time  of  the  assignment  or  transfer  by  C.  to  D.,  and 
which,  if  it  were  not  originally  due  to  A.,  had  been  at  that  time  assigned 
to  him ;  or  3dly,  he  may  set  off  the  whole  of  a  demand  against  D.,  the 
plaintiff,  which  was  in  existence  at  the  time  of  the  commencement  of 
the  suit,  and  then  belonged  to  A.,  either  as  the  original  creditor  or  as 
the  assignee  thereof.     But  if  the  note  had  been  transferred  by  B.  to  C. 
before  it  became  due,  and  by  C.  to  D.  after  it  became  due,  then  ia  a  suit 
in  the  name  of  D.  against  A.,  no  set-off  could  be  made  of  a  demand 
against  B.,  but  a  set-off  could  only  be  made  of  a  demand  against  C.  or 
D.,  as  above  stated.     So  if  the  note  had  been  assigned  by  both  B.  and 
C.  before  it  became  due,  no  set-off  could  be  made,  except  of  a  demand 
against  D.(p)     See  also  Driggs  v.  Rockwell,  (11  Wen.  504,)  where  it 
was  held  by  the  court  of  errors,  that  in  an  action  upon  a  negotiable 
promissory  note  assigned  after  maturity,  a  set-off,  to  the  amount  of  the 
plaintiff's  debt,  may  be  made  of  a  demand  existing  against  the  assignor, 
provided  it  be  such  as  might  have  been  set  off  against  the  assignor  while 
the  note  belonged  to  him  ;  or  if  the  suit  be  in  the  name  of  a  plaintiff 
who  has  no  real  interest  in  the  contract  upon  which  the  suit  is  founded, 
so  much  of  a  demand  existing  against  the  party  whom  the  plaintiff  repre- 
sents, or  for  whose  benefit  the  action  is  brought,  may  be  set  off,  as  will 
satisfy  the  plaintiff's  debt ;  and  such  a  right  of  set-off  existed  as  well 
before  as  since  the  revised  statutes. (9) 

Though  a  note  be  transferred  after  it  falls  due,  the  maker  is  not  enti- 
tled to  set  off  a  demand  against  the  payee,  if,  at  the  time  of  the  transfer, 
the  payee  has  other  demands  against  the  maker  to  an  amount  sufficient 
to  exhaust  the  demands  sought  to  be  set  off.(r)  And  where  the  maker 
of  two  notes  has  a  demand  against  the  payee  sufficient  to  extinguish  one 
of  them,  and  the  payee  transfers  one  of  them  after  its  maturity,  the  oth- 
er being  sufficient  to  meet  the  demand  of  the  maker,  and  subsequently 
the  second  note  is  transferred  also  after  its  maturity  ;  it  seemsy  the  hold- 
er of  the  former  note  would  be  entitled  to  recover  the  whole  amount 
of  it.(^) 

12  id.  356. 


(0)  See  Edw.  Treat.  Sd  ed.  61.  (r)  12  id. 

Iq)  11  Wen.  604.  («)  Id.  ib. 
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Where  the  defendant  purchased  a  judgment  against  O.,  who  then  held, 
as  payee,  a  promissory  note  of  the  defendant,  and  O.  afterwards,  and 
after  the  note  was  due,  transferred  the  note  to  the  plaintiff;  it  was  held, 
that  the  defendant  might  set  off  the  judgment  in  a  suit  brought  by  the 
plaintiff  on  the  note.(/) 

Where  the  plaintiff  buys  a  negotiable  note,  after  it  falls  due,  he  should 
give  immediate  notice  to  the  maker,  the  same  as  if  he  had  bought  any 
other  chose  in  action  not  negotiable  ;{u)  for  being  over  due,  it  stands  on 
precisely  the  same  ground,  and  should  the  maker  acquire  any  set-off 
against  the  payee,  or  other  person  transferring  such  dishonored  note, 
before  notice  of  the  transfer  to  the  maker,  as  if  he  should  get  hold  of  a 
note  or  other  chose  in  action  against  the  payee,(v)  or  have  dealings  with 
him,  and  thus  acquire  a  right  of  set-off,  he  may  avail  himself  thereof, 
either  to  defeat  the  plaintiff's  recovery  entirely,  or  diminish  it  according 
to  the  amount  claimed  as  a  set-off,  unless  he  have  previous  notice  that 
the  plaintiff  is  the  holder  ;  and  this,  even  though  such  matter  of  set-off 
arose  long  after  the  plaintiff  acquired  both  the  legal  and  equitable  inter- 
est in  the  note  which  he  holds.(u') 

Where,  in  a  suit  by  the  holder  of  a  promissory  note,  the  defendant 
pleaded  a  set-off,  averring  that  the  note  was  the  property  of  the  payee, 
that  the  plaintiff  was  a  mere  nominal  party,  and  that  the  note  was  trans- 
ferred to  him  for  the  purpose  of  depriving  the  defendant  of  his  set-off  j 
and  the  plaintiff  replied  simply  that  the  note  was  his  property,  and  not 
the  property  of  the  payee,  without  traversing  th^  corrupt  transfer  of  the 
note  ;  it  was  held,  that,  by  the  pleadings,  the  plaintiff  was  to  be  consid- 
ered as  having  admitted  the  corrupt  transfer  of  the  note,  and  the  exist- 
ence of  the  set-off.  (x) 

Where  a  note  is  transferred  by  the  payee  for  a  valuable  consideration, 
before  maturity^  and  an  action  is  brought  thereon  in  the  name  of  the 
holder,  for  his  own  benefit,  the  defendant  cannot  set  off  a  demand  against 
the  payee.     Such  a  case  is  not  within  the  statute  of  set-off. (^) 

In  an  action  by  an  endorser  of  a  promissory  note  against  the  maker, 
the  latter  will  not  be  allowed  to  prove  a  set-off  against  the  original 
payee,  unless  he  previously  shows  that  the  note  was  transferred  after  it 
became  due,  or  for  the  purpose  of  defrauding  the  maker  of  his  set-off.(15) 


0  19  John.  342.  (to)  Benedict  v.  IHx,  in  Sup.  Court, 

'u)  Vol.  I.  pp.  74,  75.  Oct.  term,  1817,  M.  S. 

[v)  Id.  76,  77.  (x)  7  Wen.  223. 

(y)  16  id.  659. 

(15)  Hendricks  v.  Judah,  1  John.  819. 
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So  a  note  endorsed  after  it  has  become  due,  cannot  be  set  off,  in  an  ac- 
tion brought  against  the  endorsee  by  the  assignee  of  the  maker.(16) 

A  defendant  sued  on  a  note  may  plead,  as  a  set-off,  a  note  against  an 
intermediate  assignor,  which  note  was  assigned  to  him  while  the  note 
sued  on  belonged  to  such  intermediate  assignor. (17) 

It  has  been  decided,  in  Alabama,  that  where  a  person  makes  a  prom- 
issory  note  negotiable  at  a  bank,  and  the  bank  becomes  its  purchaser, 
no  set-off  can  be  allowed  against  it,  in  favor  of  the  maker,  against  the 
payee.  And  this  is  upon  the  ground  that  in  such  a  note  the  maker  im- 
pliedly stipulates  that  he  will  forego  every  defence  against  the  payee  and 
all  intervening  holders  ;  and  that  it  would  be  a  fraud  on  the  bank  to  set 
up  an  off-set  under  such  circumstances.  (18) 

10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be  in  the 
name  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded,  so  much  of  a  demand  existing  against 
those  whom  the  plaintiff  represents,  or  for  whose  benefit  the  action 
is  brought,  may  be  set  off,  as  will  satisfy  the  plaintiff's  debt,  if  the 
same  might  have  been  set  off  in  an  action  brought  by  those  benefi- 
cially interested. 
This  provision  of  the  statute  was  enacted  to  supply  a  defect  in  the  old 
law,  noticed  by  Mr.  Justice  Woodworth  in  the  case  of  Wheeler  v.  Ray- 
mond, (5  Cowen,  231,  234  ;)  where,  inasmuch  as  the  case  was  not  pro- 
vided for  by  the  former  act  in  relation  to  set-offs,  it  was  held,  that  in  an 
action  on  a  judgment,  in  the  name  of  the  judgment  creditor,  for  the  ben- 
efit of  an  assignee  of  the  judgment,  the  defendant  could  not  set  off  a  debt 
due  to  him  from  the  assignee. 

It  may  be  well  to  notice  in  this  connection,  that  if  the  plaintiff  sue 
merely  as  the  agent  or  trustee  of  a  third  person,  and  it  was  known  to  the 
defendant  at  the  time  when  he  entered  into  the  contract  which  is  the 
subject  of  the  suit,  that  the  plaintiff  acted  in  that  capacity,  he  cannot  set 
off  a  demand  due  to  him  from  the  plaintiff.(z)  And  it  is  not  necessary 
that  the  defendant  should  have  had  express  notice  of  the  trust :  an  im- 
plied notice  is  sufficient  ;{a)  and  so  where  the  plaintiff  is  the  mere  agent 
or  trustee  of  a  third  person,  without  any  beneficial  interest  in  the  con- 
tract ;(&)  as  if  an  auctioneer  sue  me  in  his  own  name,  for  goods  sold 


[ 


2  Gaines,  299.    8  Cranch,  193.  (b)  7  Taunt.  343.    3  Ciaoch^  343- 

12  John.  843. 


16)  Anderson  v.  Van  Allen,  12  id.  343. 

17)  6  Monroe,  855 ;  6  Cranch,  204. 
(18)  Emanuel  ▼.  Atwood^  6  Porter,  384. 
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and  deliTered  to  me  without  receiving  payment ;  I  may  set  off  a  debt 
due  to  me  from  his  principal. (c)  And  where  the  plaintiff  is  merely 
nominal,  having  assigned  the  claim  sued  for  to  a  third  person  ;{d)  in 
these  and  the  like  cases,  the  defendant  may  set  off  a  claim  due  to  him 
from  the  principal  cesttd  que  trusty{l9)  or  assignee.  And  so,  where  a 
factor,  dealing  for  a  principal,  but  concealing  the  principal,  delivers 
goods  in  his  own  name,  the  person  contracting  with  him,  has  a  right  to 
consider  him  to  all  intents  and  purposes  as  the  principal ;  and  though 
the  real  principal  may  appear,  and  bring  an  action  upon  that  contract 
against  the  purchaser  of  the  goods,  yet  the  purchaser  may  set  off  any 
claim  he  may  have  against  the  factor,  in  answer  to  the  demand  of  the 
principal. (e)  But  if  the  purchaser  knew  that  he  was  dealing  with  an 
agent,  he  cannot  avail  himself  of  a  set-off  against  the  agent,  in  an  action 
by  the  principal.(y)  And  so,  where  one  partner  delivers  partnership 
property  to  a  third  person,  who,  knowing  it  to  be  partnership  property, 
receives  it  in  payment  of  his  individual  debt  due  from  the  partner  deliv- 
ering it  to  him,  in  an  action  by  and  in  the  name  of  all  the  partners, 
against  such  creditor  of  the  individual  partner,  for  the  price  of  the  goods, 
the  debt  of  the  one  partner  is  not  a  defence  or  set-off  against  all  the 
partners,  (g) 

il.  But  if  such  an  action  as  is  mentioned  and  provided  for  in  the  last 
preceding  subdivision  be  brought  by  the  assignee  of  an  insolvent, 
imprisoned,  absent,  concealed  or  absconding  debtor,  no  set-off  shall 
be  allowed  of  any  debt,  unless  in  the  cases  provided  in  the  fifth 
Chapter  of  the  Second  Part  of  the  Revised  Statutes.(A) 
Those  cases  are  contained  in  section  7,  article  8,  of  title  1st  of  the 
fifth  chapter,  1  R.  S.  798,  by  which  it  is  provided,  that  no  set-off  shall 
be  allowed  in  any  action  brought  by  an  assignee  as  above  mentioned, 
for  any  debt,  unless  it  was  owing  to  the  defendant  before  the  first  pub- 
lication of  the  notice  required  in  the  first  article,  or  before  the  appoint- 
ment of  trustees  under  the  second  article,  or  before  the  presenting  the 
petition  of  the  insolvent  under  the  third,  fifth  and  sixth  articles,  or  be- 
fore the  publication  of  notice  to  creditors  under  the  fourth  article.(i) 


(c)  7  Tkunt  248.  (/)  2  Caine«'  Cas.  in  Er.  341.     3 

(d)  1  T.  R.  621,  2.    1  Maule  &  Selw.    Cranch,  193.    See  Vol.  I.  p.  92. 

545.    2  CraDch,  342.  (g)  16  John.  34.    See  Vol.  I.  pp.  106, 

(e)  7  T.  R.  356,  n.  a.    Id.  355.    See    107. 

Vol.  I.  p.  92.  (h)  1  R.  S.  798,  §  7. 

(i)  See  Edw.  Treat  dd  ed.  61,  2. 

(19)  The  person  beneficially  interested. 
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And,  where  the  defendant  buys  a  note  after  it  is  due,  this  circum- 
stance is  such  constructive  notice  to  him  of  the  insolvency  of  the  maker, 
that  he  cannot  set  it  off  in  an  action  brought  in  the  name  of  the  maker, 
who  had  become  insolvent,  by  the  assignees  of  his  property  in  trust  for 
his  creditors  ;{j)  for  the  note  being  over-due  was  held  sufficient  to  put 
the  defendant  on  inquiry  relative  to  the  maker's  circumstances,  and, 
therefore,  equivalent  to  actual  notice.(&) 

To  entitle  a  defendant  to  a  set-off,  he  must  plead  or  give  notice  of 
the  same,  specifying  the  nature  of  his  claim,  with  reasonable  certainty, 
at  the  time  of  joining  issue  on  a  question  of  fact  upon  the  merits  of  the 
cause.(/) 

This  was  the  rule  before  the  revised  statutes }  and  in  one  case,  so 
strictly  was  the  defendant  held  to  the  pleading  or  giving  notice  at  the 
time  of  joining  issue^  that  where  he  merely  pleaded  the  general  issue, 
to  an  action  on  a  note  and  account  for  services,  &c.,  and  the  cause  was 
adjourned  to  a  future  day,  and  on  the  return  day  the  defendant  pro- 
duced a  receipt  or  written  settlement  of  the  plaintiff's  account,  which 
he  exhibited  and  offered  as  a  set-off,  but  which  was  objected  to,  on  the 
ground  that  it  had  not  been  pleaded  nor  any  notice  of  it  given,  and  the 
claim  was  allowed  as  a  set-off  and  judgmeiit  given  for  the  defendant ; 
the  judgment  was  reversed  by  the  supreme  court  on  cer/toran,  although 
it  appeared  from  the  justice's  return,  that  by  the  credit  of  the  plaintiff's 
book,  there  was  a  balance  due  to  the  defendant.  In  giving  their  opin- 
ion, the  court  say  :  ^^  The  defendant  ought  either  to  plead  the  set-off,  or 
give  notice  of  it  at  the  joining  of  issue,  and  not  keep  it  in  reserve  and 
secrecy  until  the  trial  has  commenced  ;  for  this  is  calculated  to  surprise 
the  plaintiff,  and  prevent  him  from  being  prepared  to  controvert  the  ac- 
count or  demand  so  offered  as  a  set-off.  Such  conduct  is  calculated  to 
work  great  injustice,  and  is  contrary  to  the  meaning  of  the  act."(m) 
This  case  was  an  extreme  one,  and  the  court  gave  the  act  a  rigid  con- 
struction. Indeed,  it  is  doubtful  whether  the  rule  there  established 
would  now  be  adhered  to,  under  the  liberal  construction  which  is  given 
to  the  proceedings  of  justices'  courts.  For  although  the  statute  is  im- 
perative, that  the  plea  shall  be  interposed  or  the  notice  given  at  the  time 
of  joining  issue  ;  yet  it  will  be  seen  that  in  the  case  above  cited,  it  ap- 
peared from  the  plaintiff's  own  book,  that  there  was  a  balance  due  to 


in£r.S( 


John.  Gas.  51.  2  Gaines'  Cas.   Q)  3  R.  S.  166,  §  51. 
803.  See  2  John.  274.  (m)  10  John.  106,  109.  See  also  12 

Ck)  Id.  12  John.  343.  Vol.  L  p.  78.  id.  205. 
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the  defendant ;  this,  or  even  the  receipt  offered  by  the  defendant,  was, 
therefore,  properly  received  as  evidence  of  payment,  although  offered  as 
a  set-off;  and  this  evidence  of  payment  is  competent  under  the  general 
issue.  Justice  was  done  to  the  parties  by  the  court  below,  and  when- 
ever this  appears  clearly,  the  court  of  common  pleas  or  supreme  court 
should  not  interfere  with  the  judgment. 

Before  closing  this  head,  we  shall  give  the  form  of  the  plea  and  no- 
tice of  set-off. 

We  insert  the  two  following  sections  of  the  statute  relating  to  plead- 
ings and  set-offs,  as  amended  by  the  act  of  1840,  concerning  justices 
courts  ;(1)  because  properly  connected  with  the  subject  now  under  con- 
sideration. This  will  save  us  the  necessity  of  noticing  them  when  treat- 
ing of  judgments,  in  a  subsequent  chapter. 

By  the  fifty-second  section,(n)  it  is  provided  that  if  the  amount  of  the 
set-off  duly  established,  be  equal  to  the  plaintiff's  debt,  judgment  shall 
be  entered  for  the  defendant  with  costs  ;  if  it  be  less  than  the  plaintiff's 
debt,  the  plaintiff  shall  have  judgment  for  the  residue  only,  with  costs ; 
if  it  be  more  than  the  plaintiff's  debt,  and  the  balance  found  due  to  the 
defendant  from  the  plaintiff  in  the  action,  be  one  hundred  dollars  or  un- 
der, judgment  shall  be  rendered  for  the  defendant,  for  the  amount  there* 
of  with  costs,  and  execution  shall  be  awarded,  as  upon  a  judgment  in  a 
suit  brought  by  him ;  but  no  such  judgment  shall  be  rendered  against 
the  plaintiff,  when  the  contract,  which  is  the  subject  of  the  suit,  shall 
have  been  assigned  before  the  commencement  of  such  suit,  nor  for  any 
balance  due  from  any  other  person  than  the  plaintiff  in  the  action. 

The  fifty-third  section  provides  that  if  the  balance  found  due  the  de- 
fendant, exceeds  one  hundred  dollars,  the  court  shall  set  off  so  much  of 
the  defendant's  demand  against  the  plaintiff's  debt  as  will  be  sufficient 
to  satisfy  it,  if  required  to  do  so  by  the  defendant,  and  shall  render  judg- 
ment for  the  defendant  for  his  costs ;  but  if  the  defendant  shall  not  re- 
quire such  set-off,  the  justice  shall  enter  judgment  of  discontinuance  for 
the  defendant  with  costs,  and  the  defendant  may  thereafter  sue  for  and 
recover  his  demand  in  any  court  having  cognizance  thereof. 

The  phraseology  of  thf  se  two  sections  is  so  plain  as  to  need  no  com- 
ment. They  point  out  with  simplicity  and  directness  the  course  which 
the  justice  is  to  pursue  in  the  cases  to  which  they  apply.     It  should  be 


(n)  2  R.  S.  166. 

(1)  Laws  of  1840,  p.  187, 188. 
Vol.  II.  25 
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observed,  boweyer,  that  our  remarks^  ante,  p.  170,  in  regard  to  the  ef- 
fect upon  the  defendant  of  not  setting  off  his  demands  at  the  first  oppor- 
tunity, do  not  apply  to  the  case  embraced  within  the  last  clause  of  the 
above  fifty-third  section.  Thus,  if  A.  commence  an  action  on  a  promis- 
sory note  against  B.,  who  proves  a  demand  against  A.,  which  is  the 
proper  subject  of  set-off,  sufficient  to  overbalance  A.'s  note  to  an  amount 
exceeding  fifty  dollars,  B.  may,  if  he  pleases,  content  himself  with  a 
simple  judgment  of  discontinuance  against  A. ;  and  this  submission  of 
his  set-off  to  the  consideration  of  the  justice  and  the  judgment  thereon, 
will  not  operate  as  a  bar  to  his  recovering  the  same  in  another  action. 

It  is  further  provided  by  statute,(p)  that  if,  upon  the  trial  of  the  cause, 
it  shall  appear  that  the  amount  of  the  plaintiff's  claim,  together  with 
the  demands  set  off  by  the  defendant,  exceed  four  hundred  dollars,  judg* 
ment  of  discontinuance  shall  be  rendered  against  the  plaintiff,  with  costs. 

The  old  act,(9)  excluded  from  the  jurisdiction  of  justices,  matters  of 
account  where  the  sum  total  of  the  accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  justice,  exceeded  four  hundred  dollars ;  and  the 
defendant,  to  avail  himself  of  that  provision,  might  have  pleaded  that 
fact  in  abatement,  and  thus  ousted  the  justice  of  his  jurisdiction. (r) 
This  presented  a  strange  anomaly,  and  one  with  which  the  courts  were 
frequently  troubled  ;  for  whether  the  accounts  exceeded  or  fell  short  of 
four  hundred  dollars,  was  a  matter  that  could  only  be  ascertained  at  the 
trial.  Hence  the  alteration  effected  by  the  above  enactment,  leaving  the 
matter  to  be  determined  at  the  trial,  and  when  ascertained,  authorizing 
a  judgment  of  discontinuance. 

The  plaintiff's  claim  and  defendant's  set-off,  mentioned  in  the  preced- 
ing section,  extend  to  those  demands  only  which  are  open  and  unliqui- 
dated between  the  parties ;  where  they  have  been  settled,  and  a  balance 
struck,  that  balance  alone  is  the  account  between  them.(j)  Thus,  where 
on  the  trial  of  a  cause  in  the  supreme  court,  the  plaintiff  proved  a  note 
of  two  hundred  dollars  against  the  defendant,  who  then  proved  a  note 
of  six  hundred  dollars  against  the  plaintiff,  and  that  when  the  latter  was 
given  the  plaintiff  agreed  to  destroy  the  former,but  the  defendant  claim- 
ed nothing  as  due  upon  the  latter ;  it  was  held,  that  neither  of  these 
notes  could  be  considered  accounts  between  the  parties.(^)  So,  if  the 
plaintiff  on  the  trial,  should  prove  a  note  for  two  hundred  and  fifty  dol- 
lars, and  the  defendant  should  prove  that  he  had  paid  on  the  note  two 


(p)  2  R.  S.  §  54.  (« )  2  Cowen,  318. 

(q)  Law8  of  1824,  p.  280,  §  1.  (0  " " 


(a)  Laws  of  1824,  p.  280,  §  I.  (0  Id. 

(r)  See  12  John.  205.    lO^id.  lit. 
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hundred  and  twenty-five  dollars,  the  justice  might  give  judgment  for  the 
balance.     But  if  the  plaintiff  should  prove  a  note  of  two  hundred  and 
fifty  dollars,  and  the  defendant  should  prove  a  set-off  to  the  amount  of 
two  hundred  and  twenty-five  dollars,  in  such  a  case  the  justice  should 
render  adjudgment  of  discontinuance. (t<)    The  distinction  is  this  :  in  the 
former  case  the  plaintiff's  demand  is  reduced  by  paymehts  specifically 
made  upon  the  note,  leaving  the  sum  unpaid  the  true  balance  due  and 
which  alone  can  be  considered  as  the  account  between  the  parties  with- 
in the  principle  of  the  well  established  rule  above  cited.     The  latter 
case  stands  upon  a  different  ground.     There  the  demands  claimed  as  a 
set-off  are  not  introduced  in  the  character  of  payments  specifically  ap'^ 
plied  to  the  reduction  of  the  plaintiff's  claim  ;  but  are  entirely  different 
and  independent  demands,  having  no  connection  with  the  plaintiff's 
claim,  and  upon  which  the  defendant  might  sustain  an  action. 

The  statute  further  provides,(v)  that  in  suits  brought  by  executors 
and  administrators,  the  defendant  may  set  off  demands  existing  against 
their  testators  or  intestates,  and  belonging  to  the  defendant  at  the  time 
of  their  death,  in  the  same  manner  as  if  the  action  had  been  brought  by 
and  in  the  name  of  the  deceased. 

But  if  the  demand  against  the  testator  or  intestate  did  not,  at  the  time 
of  his  death,  belong  to  the  defendant,  it  cannot  be  set  off.  So,  on  the 
other  hand,  an  executor  or  administrator  cannot  set  off  a  demand  pur- 
chased by  him  after  the  death  of  the  testator  or  intestate,  against  a  debt 
doe  by  the  estate  to  the  person  against  whom  he  holds  the  demand  so 
purchased. (to)  But  this  last  remark  has  no  application  to  justices'  courts, 
for  actions  against  executors  and  administrators  are  expressly  excluded 
from  their  jurisdiction. (x) 

Whenever  a  set-off  is  established  in  a  suit  brought  by  executors  or  ad- 
ministrators, the  judgment  shall  be  against  them  in  their  representative 
character,  and  shall  be  evidence  of  a  debt  established,  to  be  paid  in  the 
course  of  administration ;  but  execution  shall  not  issue  thereon,  until 
directed  by  the  surrogate  who  granted  letters  testamentary  or  of  admin- 
istration. (^) 

This  provision  of  the  statute  is  new  and  important.  Now,  as  before 
the  revised  statutes,  the  defendant  is  equally  authorized  and  required  to 
set  off  his  claim  against  the  testator  or  intestate  ;  but  the  judgment,  if 


(u)  10  Wen.  555,  557,  nofe.  (x)  2  R.  S.  158^  9,  §  4 

(v)  2  R.  S.  167,  §  66.    See  also  20       (y)  Id*  167,  §  56.    See  alK»  id.  39, 
John.  137.  §  82. 

(to)  2  Paige,  402. 
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in  favor  of  the  defendant,  is  not,  as  formerly,  absolute  agaiiyt  the  plain- 
tiff, and  collectable  out  of  his  proper  goods  and  chattels  ^(z)  but  is 
merely  evidence  of  a  debt  established,  payable  in  the  course  of  adminis- 
tration, and  upon  which  execution  cannot  issue  till  directed  by  the  sur- 
rogate. 

It  is  further  provided  by  statute,(a)  that  if  a  defendant  neglect  to  plead 
or  give  notice  of  any  set-off,  which,  according  to  the  provisions  of  the 
statute,  might  have  been  allowed  to  him,  on  the  trial  of  the  cause,  he 
shall  be  forever  thereafter  precluded  from  maintaining  any  action  to  re- 
cover the  same,  or  any  part  thereof.  And  if  the  demand  which  might 
have  been  set  off  consisted  of  a  negotiable  note,  or  bill  of  exchange,  no 
action  shall  be  maintained  thereon,  by  any  person  who  may  derive  title 
thereto,  from  or  through  the  defendant. 

The  last  clause  of  this  section  goes  farther  than  the  old  8tatute.(6)  It 
not  only  bars  a  right  of  action  in  the  defendant's  name  upon  claims  which 
he  neglected  to  set  off,  but  extends  the  prohibition  to  subsequent  holders 
of  negotiable  paper  deriving  title  from  or  through  the  defendant. 

We  have  already  spent  some  time  upon  the  subjects  embraced  within 
the  provisions  of  the  above  section,  in  our  remarks  upon  the  plea  of  a 
former  action,  in  which  the  plaintiff  ought,  but  neglected  to  set  off  hisde- 
mand,(c)  and  shall  not  repeat  the  matter  thus  already  brought  into  view. 
We  therefore  proceed  to  notice  the  cases  to  which  the  above  section  is 
declared  not  to  extend,  that  is,  to  cases  where,  although  the  defendant 
has  neglected  to  set  off  his  claim  ;  or  although  his  set  off  may  have  been 
submitted  to  the  consideration  of  the  justice,  yet,  notwithstanding,  he 
may  maintain  an  action  for  the  recovery  of  the  same.  It  should  be  re- 
marked, however,  before  we  leave  this  subject,  that  the  rule  which  re- 
quires the  defendant  to  set  off  his  demands,  at  the  first  opportunity,  will 
not  compel  him  to  set  off  a  claim  which  has  accrued  or  been  purchased 
by  him  subsequent  to  the  commencement  of  the  suit  against  him.  In- 
deed, such  a  demand  is  not  the  proper  subject  of  set-off,(d)  and  conse- 
quently a  failure  to  set  off  would*  be  no  bar  to  a  subsequent  action 
upon  it. 

It  is  declared  by  statute,(e)  as  amended  in  1840,(2)  that  the  last  pre- 
ceding section  shall  not  extend  to  the  following  cases : 


(z)  10  John.  366.    See  1  John.  Gas.  (c}  Ante,  pp.  170,  171. 

228.    Vol.  L  p.  597.  (d)  See  ante,  p.  182. 

(a)  2  R.  S.  167,  §  57.  («)  2  R.  S.  167,  §  58. 
(6)  Laws  of  1824,  p.  282,  §  8. 

(2)  Laws  of  1840,  p.  187, 188. 
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1.  When  the  set-off  shall  be  one  hundred  dollars  more  than  the  judg- 
ment which  the  plaintiff  shall  have  recovered. 

2.  When  the  set-off  consisted  of  a  judgment  in  favor  of  the  defen* 
dant,  or  belongbg  to  him,  rendered  before  the  commencement  of  the 
suit  in  which  the  same  might  have  been  set  off. (3) 

3.  When  a  set-off  shall  have  been  claimed  by  him,  and  a  balance  ex- 
ceeding one  hundred  dollars  shall  have  been  found  in  his  favor,  the  de- 
fendant may  maintain  an  action  for  such  part  of  bis  demand  as  was  not 
allowed  to  him  as  a  set-off. 

4.  When  the  suit  was  commenced  by  attachment,  and  the  defendant 
did  not  appear  in  the  suit. 

5.  Claims  for  unliquidated  damages  which  could  not  be  set  off  on  the 
trial  of  the  cause  according  to  the  preceding  provisions. 

6.  Claims  in  suit  in  any  other  cburt,  at  the  time  of  the  commence- 
ment of  the  action  before  the  justice's  court. 

Before  giving  the  form  in  which  the  defendant's  set-off  is  to  be  intro- 
duced, we  will  proceed  to  notice  some  points  in  regard  to  the  law  of  set- 
off, not  properly  reducible  to  any  of  the  foregoing  divisions. 

The  defendant  may  set  off  a  debt  due  to  him  from  the  plaintiff,  al- 
though he  agreed  to  pay  the  plaintiff's  demand  in  ready  money.(g)  So, 
although  he  has  positively  agreed  to  account  or  pay  over  to  the  plaintiff 
moneys  which  the  plaintiff  has  authorized  him  to  receive  as  his  agent.(A) 

Where  a  promissory  note  is  given  for  a  specific  sum,  evidence  that  at 
the  time  of  giving  the  note,  it  was  agreed  between  the  parties  that  an 
account  which  the  maker  held  against  the  payee  should  be  deducted  from 
the  note,  is  not  admissible.  An  agreement,  however,  made  after  the 
giving  of  the  note,  that  a  debt  contemplated  to  be  contracted  by  the 
payee  with  a  third  person  should  be  allowed  in  payment  of  the  note,  is 
a  valid  agreement,  and  the  debt,  when  contracted,  may  be  shown  in 
payment  of  the  note  under  the  general  issue.  But  such  debt  cannot  be 
allowed  as  a  set-off \%) 

A  party  holding  a  joint  and  several  note  against  two  makers,  is  not 
bound  to  set  off  the  same  in  an  action  against  him  by  one.(y) 


(g)  1  Ea8t,  375.  (t)  17  Wen.  190. 

(X)  15  Wen.  61.  (/)  14  id.  161. 

(3)  But  where  the  defendant  obtained  such  judgment  against  the  plaintiff  on  an 
attachment,  it  was  held  not  a  proper  subject  of  set-off,  while  the  goods  attached  re- 
mained unsold  ;  for  the  presumption  would  be,  that  the  goods  are  sufficient  to  satisfy 
the  judgment,  and  it  would  be  considered  satisfied  until  the  contrarv  appeared  by 
an  actual  sale.    (13  John.  517.)    And  the  presumption  would  be  the  same  in  re- 

fird  to  a  judgment  upon  which  execution  has  been  issued  and  not  returned.    (See 
Wen.  244.) 
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A  debt,  barred  by  the  statute  of  limitations,  cannot  be  set  off;  and 
the  plaintiff  may  make  the  objection  at  the  trial,  where  the  set-off  is  in- 
troduced by  way  of  notice  ;{k)  but  the  defendant  may  answer  the  objec- 
tion, by  showing  an  acknowledgment  of  the  debt,  or  a  promise  to  pay  it 
within  six  years,  the  same  as  in  an  original  action,  even  though  nothing 
be  said  of  such  acknowledgment  or  new  promise  in  his  notice.  (/) 

We  adverted  ante,  pp.  169,  170,  to  the  doctrine  in  regard  to  the  plea 
in  bar,  that  the  plaintiff  had  once  set  off  his  demand  in  a  former  suit ; 
but  as  the  subject  there  discussed  is  of  great  practical  importance  and 
questions  are  arising  under  it  almost  daily  in  a  justice's  court,  we  hope 
to  be  excused  for  noticing  in  this  place  the  case  of  Wilder  v.  Casc,(i7») 
in  addition  to  the  authorities  before  cited.  The  case  contains  a  full  col- 
lection of  authorities,  and  much  useful  doctrine  in  regard  to  various  sub- 
jects discussed  under  this  head,  and  for  that  reason  we  venture  to  cite  it 
at  large. 

Ik  Supreme  Court — Wilder  vs-  Case  and  others. 

Error  from  the  Orleans  common  pleas.     Case  and  two  other  persons, 
in  Marckj  1833,  commenced  a  suit  in  a  justice's  court  against  Wilder, 
and  declared  for  breach  of  a  special  contract  entered  into  between  the 
parties,  whereby  Case  and  his  associates  agreed  to  clear  thirty  acres  of 
land  for  Wilder,  and  enclose  the  same  in  fence ;  and  Wilder,  on  his 
part,  agreed  to  give  them  a  yoke  of  oxen  of  the  value  of  $70,  and  to 
allow  them  to  raise  a  crop  of  wheat  on  the  premises  cleared,  and  also  to 
give  them  further  privileges.     The  plaintiffs  averred  that  they  were  pre- 
vented by  the  defendant  from  putting  in  the  crop,  and  also  alleged  that 
the  defendant  broke  the  agreement  in  various  other  particulars.     The 
defendant  pleaded  the  general  issue,  and  also  a  former  suit  in  bar  of  the 
plaintiffs'  recovery.    The  justice  rendered  judgment  in  favor  of  the  plain- 
tiffs for  $33,50,  and  the  defendant  appealed  to  the  Orleans  common 
pleas.     On  the  trial  in  that  court,  after  the  plaintiffs  had  established  their 
right  to  recover,  the  defendant  proved  that  in  February^  1833,  he  com- 
menced a  suit  in  a  justice's  court  against  the  now  plaintiffs,  and  declared 
against  them,  upon  the  same  contract,  for  not  clearing  the  land ;  to 
which  declaration  the  now  plaintiffs  pleaded  the  general  issue,  accom- 
panied with  a  notice,  that  on  the  trial  they  would  prove  performance  on 
their  part,  and  that  the  now  defendant  had  not  performed  on  his  part, 
but  had  violated  the  agreement  in  all  respects.     On  the  trial  of  that 


I 


k)  Bull.  N.  P.  180.  (ffi)  16  W«B.  583. 

/)  17  John.  830. 


r' 
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cause,  the  now  plaintifis  offered  to  prove,  by  way  of  set-off^  the  damage 
sustained  by  them  in  not  being  permitted  to  sow  the  wheat :  which  ev- 
idence being  objected  to,  the  justice  ruled  that  the  evidence  was  inad- 
missible to  prove  a  set-off^  but  that  it  might  be  given  by  way  of  defence 
to  the  action.  Testimony  was  accordingly  introduced  by  the  now  plain- 
tiffs, to  prove  that  the  now  defendant  prevented  them  from  sowing 
the  wheat,  and  the  evidence  was  submitted  to  the  jury  who  tried  that 
cause,  who  gave  a  verdict  in  favor  of  the  now  defendant  for  $15,  upon 
which  judgment  was  rendered.  On  this  evidence  being  given,  the 
counsel  for  the  defendant  in  the  common  pleas  insisted  that  the  former 
suU  was  a  bar  to  a  recovery  in  the  suit  then  on  trial.  The  court 
charged  the  jury,  that  if  they  should  find  that  there  had  been  a  former 
trial,  in  which  the  subject  matter  of  this  suit  was  litigated,  or  should 
have  been  litigated^  such  former  trial  was  a  bar  to  a  recovery.  The  de- 
fendant excepted  to  the  charge,  and  the  jury  found  a  verdict  in  favor  of 
the  plaintiffs  for  $75,  upon  which  judgment  was  rendered.  The  defen- 
dant sued  out  a  writ  of  error,  and  one  of  the  points  insisted  on  in  sup- 
port  of  it  was,  that  the  common  pleas  had  submitted  to  the  jury  the 
question  of  law  as  well  as  of  fact  in  relation  to  the  former  trial. 

By  the  Courtj  Cowen,  J.  I  am  satisfied,  on  the  whole,  that  the  in- 
troduction of  the  matter,  by  which  the  action  in  the  common  pleas  was 
sought  to  be  sustained  as  a  defence  in  the  suit  before  the  justice,  should 
have  been  put  to  the  jury  as  a  bar. 

Admitting  that  it  was  not  available  as  a  set-off^  because  the  claim  was 
unliquidated,  (2  R.  S.  234,  ^  50,  sub.  3 ;  id.  236,  §  58,  sub.  5  ;)  (4)  or, 
if  proper,  that  its  exclusion  on  the  objection  of  Wilder  would  have 
avoided  the  objection  of  omission  to  set-off,  (Phinney  v.  Earle,  9  John. 
352,)  had  the  then  defendant  stopped  there ;  yet  it  is  well  settled,  that 
where  a  matter  is  improper  by  way  of  defence  in  a  justice's  court,  (for 
example,  by  way  of  set-off,)  if  a  party  will  introduce  it,  and  he  goes  into 
its  investigation  with  the  view  to  make  it  available,  and  it  passes  and  is 
submitted  to  the  justice  or  a  jury,  it  cannot  be  heard  again.  (M'Lean  v. 
Hugarin,  13  John.  184.  Skelding  v.  Whitney,  3  Wen.  154,  157,  and 
cases  cited  by  Marcy,  J.  at  the  latter  page.  Curtis  v.  Groat,  6  John. 
168.)  But  M'Guinty  v.  Herrick,  (5  Wen.  246,  per  Savage,  C.  J.)  seems 
contra;  no  cases,  however,  were  cited  by  the  chief  justice,  and  the  point 
was  not  involved  in  the  case.  The  jury,  on  the  trial  in  which  Wilder 
was  plaintiff,  either  allowed  or  disallowed  it  as  a  defence ;  they  allow- 


(4)  See  pp.  165,  168,  2d  ed. 
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ed  the  whole  or  a  part.  Take  the  latter  alternative.  It  has  been  again 
and  again  held,  that  you  cannot  split  an  entire  claim  into  several  parts 
and  have  more  than  one  action.  The  same  principle'  applies  here.  The 
defendants  below  could  not  divide  their  claim  for  damages  and  take  a 
part  of  it,  by  way  of  recoupment^  in  the  justice's  court,  and  then  come 
for  the  whole  or  any  part  of  the  claim  to  the  common  pleas.  I  under- 
stand, by  the  decision  which  received  the  evidence,  that  it  was  to  go  as 
a  defence  in  whole  or  in  part ;  as  a  bar,  or  in  mitigation  of  damages. 

The  only  way  in  which  the  plaintiffs  below  could  save  their  right  to 
a  subsequent  suit,  was  by  stopping  short  the  moment  that  the  qualified 
admission  of  their  evidence  was  announced  by  the  decision  of  the  justice. 
Instead  of  that,  they  proceeded  to  give  in  evidence,  and  argued  to  the 
jury,  the  identical  matter  which  they  afterwards  sued  upon  before  an- 
other magistrate  and  set  up  on  the  appeal  in  the  common  pleas. 

The  rule  is  strict  and  technical,  and  may  operate  with  severity  in  this 
instance  ;  looking  at  the  amount  of  the  recovery  and  the  other  evidence, 
I  fear  that  it  does.  So  does,  many  times,  the  statute  of  limitations ;  but 
the  courts  and  the  community  must  maintain  both.  Excessive  litigation 
is  an  evil,  and  the  door  must  be  shut  against  it  on  a  single  trial  in  the 
one  case,  or  the  lapse  of  six  years  in  the  other.  All  the  law  will  permit 
by  way  of  opening  the  judgment  or  decree  of  a  court  of  competent  ju- 
risdiction, is  a  review  of  its  decision  for  error,  on  appeal,  or  a  proceed- 
ing in  nature  of  an  appeal,  by  certiorari  or  wjit  of  error.  If  the  justice 
erred,  there  was  a  direct  remedy  in  that  way ;  but  while  the  verdict  and 
judgment  before  him  stood  unreversed,  it  concluded  the  parties  as  firmly 
as  if  the  matter  had  been  passed  upon  by  the  highest  court  of  judicature 
in  the  state. 

The  judgment  of  the  common  pleas  must  be  reversed. 

OF  THE  FORM  IN  WHICH  THE  SET-OFF  IS  TO  BE  INTRODUCED. 

This  may  be  by  plea  or  notice,  at  the  joining  of  issue.(7i)  The  most 
usual  course,  in  practice,  for  the  defendant  to  introduce  his  set-off,  is  by 
way  of  notice  with  the  general  issue ;  though  cases  frequently  occur 
where  it  is  obviously  preferable  to  plead  it  specially.  For  instance, 
suppose  the  claim  sought  to  be  interposed  as  a  set-off,  arose  while  the 
plaintiff  was  a  minor ;  or  is  barred  by  the  statute  of  limitations ;  in  either 
case  it  would  be  well  to  plead  the  same  specially,  thus  calling  upon  the 
plaintiff  for  his  replication,  from  which  the  defendant  may  see  upon  what 
the  plaintiff  relies  to  defeat  his  claim.     In  this  way,  the  matters  at  issue 


(n)  2  R.  S.  166,  §  51.    See  ante,  p.  192. 
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between  the  parties  may  oftentimes  be  reduced  to  a  single  point.  As  in 
the  case  first  stated^  suppose  the  plaintiff  replies,  that  the  defendant's 
claim  arose  against  the  plaintiff  while  he  was  an  infant  under  the  age  of 
twenty-one  years ;  to  this  the  defendant  may  rejoin  by  a  simple  denial 
of  the  replication,  or  he  may  rejoin  that  the  plaintiff  has  promised  to  pay 
vince  attaining  to  full  age,  or  that  the  claim  is  for  necessaries  furnished 
to  the  plaintiff  while  an  infant,  which,  if  the  plaintiff  deny  in  his  rebut- 
ter, the  issue  between  the  parties,  so  far  as  the  set-off  is  concerned,  is  re- 
duced to  one  ttngle  point  of  inquiry.  By  this  course,  much  time  and 
labor  would  be  oftentimes  saved  to  justices  and  parties ;  and  although 
either  party  might  avail  himself  of  the  above  matters  under  a  notice,  the 
same  as  though  specially  pleaded,  yet  the  latter  mode  of  introducing  a 
-set-off  has  the  advantage  of  apprising  both  parties,  distinctly,  at  the 
joining  of  issue^what  they  are  to  meet  from  their  adversary,  thus  enabling 
them  to  prepare  for  trial  much  more  advantageously  than  if  they  were 
left  in  the  dark  as  to  the  kind  of  proof  they  were  to  meet  at  the  trial. 

The  notice  of  set-off  should,  in  point  of  form,  be  almost  as  certain  as  a 
declaration  ;(o)  and,  as  a  set-off  is  but  a  substitute  for  a  cross  action, 
which  it  essentially  resembles,  and  may  and  usually  does  contain  de- 
mands in  general  terms,  like  the  common  counts  in  a  declaration,(  p)  the 
plaintiff  may  ascertain  the  sums  claimed,  with  more  certainty,  by  calling 
on  the  defendant  for  the  particulars  of  his  set-off  in  the  manner  we  shall 
presently  notice. 

■ 

PLEA  OF  SET-OFF. 

1  r       1st,  plead  the  general  issue  adapted  to  the  action, 

Jamel Jacksim.  )  ^"^^^^^  '^**'  PP*  ^^^^  ^^^' 

And  for  a  further  plea,  the  said  D.  says,  that  the  said  P.  ought  not  to 
have  and  maintain  his  action  aforesaid  thereof,  against  the  said  D.,  be- 
cause he  says,  that  the  said  P.j  (or,  where  the  plaintiff' is  a  mere  trustee 
fvr  another  J  or  has  no  real  interest  in  the  contract  upon  which  the  suit  is 
foundedj{q)  then  say^  ^^  That  John  Smith,  for  whose  benefit  this  defen- 
dant avers  this  action  is  brought  in  the  name  of  the  said  P.,  and  which 
^d  P.  has  no  real  interest  in  the  contract  upon  which  this  suit  is  found- 
ed,'') before  and  at  the  time  of  the  commencement  of  this  suit,  to  wit, 
on,  dec.  at,  &c.  was  and  still  is  indebted  to  the  said  D.  in  the  sum  of  one 
hundred  dollars,  for  the  work,  labor  and  services  of  the  said  D.,  before 
then  done  for  the  said  P.,  (or,  the  said  John  Smithy)  and  for  divers  ma- 


i] 


0)  Boll.  N.  P.  179.  (q)  2  R.  S.  166,  §  50,  tub.  10. 

Ante,  p.  69  to  73. 

Vol,  n.  26 
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terials  and  other  necessary  things  used  and  employed  in  and  about  the 
same  ;  and  for  divers  goods,  wares  and  merchandise,  before  then  bar- 
gained and  sold,  and  sold  and  delivered  to  the  said  P.  (or,  the  said  John 
Smith),  by  the  said  D.,  and  for  money  before  then  lent  by  the  said  D. 
to  the  said  P.,  (or,  the  said  John  Smithy)  and  for  other  money  before 
then  paid,  laid  out  and  expended  by  the  said  D.  to  and  for  the  use  of 
the  said  P.,  (or,  the  said  John  Smith,)  all  at  his  request,  and  for  the 
balance  of  divers  accounts  between  the  said  parties,  (or,  between  the  said 
D.  and  the  said  John  Smith,)  before  then  found  due  and  in  arrear  to  the 
said  D.  from  the  said  P.,  (or,  the  said  John  Smith,)  on  an  accounting 
by  and  between  them ;  and  for  other  money,  before  then  had  and  re- 
ceived by  the^said  P.,  (or,  the  said  John  Smith,)  to  the  use  of  the  said 
D.,  &c.  {and  so  you  may  state  any  claim  which  is  the  proper  subject  of 
set-off,  conforming,  substantially,  to  the  mode  usually  adopted  in  declar- 
ing, provided  you  were  a  plaintiff  instead  of  a  defendant :)  which  said 
sum  of  money,  so  due  and  owing  from  the  said  P.,  (or,  from  the  said 
Jo/m  Smith,)  exceeds  the  damages  sustained  by  the  said  P.,  (or,  by  the 
said  John  Smith,)  by  reason  of  the  non-performance  by  bim,  the  said  D., 
of  the  several  above  supposed  promises  and  undertakings,  {if  the  action 
be  in  assumpsit,)  in  the  said  declaration  mentioned,  and  out  of  which 
said  sum  of  money  so  due  and  owing  to  the  said  D.,  he  the  said  D.  b 
ready  and  willing,  and  hereby  offers  to  set  off  and  allow  to  the  said  P., 
(or,  to  the  said  John  Smith,)  the  full  amount  of  the  damages  sustained 
by  him  as  aforesaid,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  this  he  is  ready  to  verify.     Wherefore  he  prays 
judgment  if  the  said  P.  ought  to  have  or  maintain  his  action  aforesaid 
thereof  against  him  ;  and  he  also  prays  judgment  for  the  balance  due 
from  the  said  P.,  to  him  the  said  D.     {The  last  clause  is  to  be  omitted 
where  the  plaintiff  sues  for  anot/ier's  benefit,  as  aiove  mentioned.) 

The  notice  of  set-off  may  be  in  the  following  form  : 

f 

NOTICE  OF  SET-OFF. 

Richard  Roe    ^ 

ads.  >     To  the  plaintiff  in  this  cause. 

James  Jackson.  ) 

Take  notice,  that  the  said  D.  will,  on  the  trial  of  this  cause,  give  in 

evidence  and  insist,  that  before  and  at  the  time  of  the  commencement 

thereof,  to  wit,  on,  &c.  at,  &c.  the  said  P.  was  and  still  is  indebted  to 

the  said  D.,  in  the  sum  of  one  hundred  dollars,  for  the  work,  labor  and 

services  of  the  said  D.  before  then  done  for  the  said  P.,  and  for  divers 
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materials  and  other  necessary  things  used  and  employed  in  and  about 
the  same ;  and  for  divers  goods,  wares  and  merchandize,  before  then 
bargained  and  sold,  and  sold  and  delivered  to  the  said  P.,  by  the  said  D., 
and  for  money  before  then  lent  by  the  said  D.  to  the  said  P.,  and  for 
other  money  before  then  paid,  laid  out  and  expended  by  the  said  D.,  to 
and  for  the  use  of  the  said  P.,  all  at  his  request,  and  for  the  balance  of 
divers  accounts,  between  the  said  parties,  before  then  found  due  and  in 
arrear  to  the  said  D.  from  the  said  P.  on  an  accounting  by  and  between 
them ;  and  for  other  money  before  then  had  and  received  by  the  said  P. 
to  the  use  of  the  said  D.,  &c.  Which  several  claims  the  said  D.  will 
set  off  and  allow  to  the  said  P.  against  any  claim  or  claims  to  be  proved 
by  him  on  the  said  trial ;  and  claim  judgment  for  such  balance  as  shall 
then  appear  to  be  due  to  the  said  D.  Dated  the  1st  day  of  September, 
1844.  • 

The  notice  is  to  be  varied  as  directed  in  the  plea  of  set-off  given  above, 
where  the  action  is  brought  by  the  plaintiff  as  trustee  for  another,  or 
where  the  nominal  plaintiff  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded.  And  the  same  remark  applies  as  to  the  char- 
acter of  the  demands  set  off.  Indeed  the  plea  and  notice  are  in  fact  the 
same  thing  in  substance — the  difference  between  them  is  mere  matter 
of  form. 

The  rules,  as  to  what  may  be  given  in  evidence  under  the  cross  counts 
included  in  the  notice  of  set-off,  are  the  same  as  relate  to  a  declaration. 

The  above  forms  of  plea  and  notice  of  set-off,  contain  all  that  can  be 
required  by  the  strictest  rules  of  special  pleading,  and  such  as  may  be 
insisted  on  by  the  plaintiff,  within  the  principles  of  our  remarks,  Yol.  I. 
pp.  604,  605,  and  ante,  pp.  3,  5.  However,  if  the  plaintiff  do  not  ob- 
ject at  the  time  of  joining  issue,  almost  any  thing  will  answer  for  a  no- 
tice of  set-off.  Thus,  in  one  case,(r)  the  supreme  court  held  that  it  was 
sufficient,  on  the  joining  of  an  issue  in  a  justice's  court,  for  a  defendant 
to  say  that  he  pleaded  the  general  issue,  and  gave  notice  of  set-off,  un- 
less the  plaintiff  at  the  time  objected  to  the  defence  for  want  of  certain- 
ty, or  required  a  specification  of  the  nature  of  the  defendant's  claim  ; 
and  if  he  did  not  so  object  or  require  such  specification,  he  could  not 
subsequently,  on  the  trial  of  the  cause,  object  to  evidence  of  set-off  on 
the  ground  that  the  nature  of  the  claim  had  not  been  specified,  at  the 
time  of  the  joining  the  issue,  with  sufficient  certainty.    And  in  another 


(r)  18  Wen.  408. 
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08869(5)  it  was  held  that  the  notice  need  not  expressly  claim  a  balance 
in  the  defendant's  favor  in  order  to  warrant  his  recovering  one.  It  is 
enough  that  it  set  forth  his  demand  in  the  usual  form. 

A  question  arises,  under  the  provision  of  the  statute  authorising  a  de* 
fendant  to  set  off  his  demands,(^)  as  to  what  degree  of  parucularitj  is 
required  in  the  plea  or  notice.     The  phraseology  of  the  section  applica- 
ble to  justice's  courts,  is  different  from  that  which  relates  to  courts  of 
record. (u)    According  to  the  latter,  ^^  to  entitle  a  defendant  to  a  set-off, 
he  must  plead  or  give  notice  of  the  same."     In  a  justicefs  court,  the  de- 
fendant must  not  only  plead  or  give  notice  of  the  same,  but  he  must 
specify  the  nature  of  his  claim  with  reasonable  certainty, {v)    The  lan- 
guage is  general  as  applied  to  the  pleadings  in  courts  of  record,  because 
they  have  the  power  to  require  the  production  of  bills  of  particulars  from 
either  party,  wlich  power,  it  seems,  is  not  possessed  by  justice's  courts, 
except  in  the  single  instance  pointed  out  by  the  statute,(ia)  to  which  we 
shall  hereafter  refer  when  speaking  of  adjournments.(x)     Now,  under 
the  above  provision,  is  any  thing  more  than  a  general  plea  or  notice  of 
set-off,  the  forms  of  which  we  have  just  given,  required  %     Do  not  those 
forms  specify  the  nature  of  the  defendant's  claim  with  reo^onai/c  certain- 
ty 1    We  think  they  do  ;  for  it  is  to  be  observed,  that  the  statute  does 
not  require  that  the  items  or  particular  charges  should  be  set  forth,  but 
simply  the  nature  of  the  claim.     Suppose  you  sue  me  on  a  promissory 
note,  and  I  am  desirous  of  reducing  the  amount  of  your  claim,  by  proof 
of  having  worked  for  you  a  certain  number  of  days.     If  I  say  in  my  plea 
or  notice  generally,  that  I  claim  a  given  sum  of  you  ^^  for  work,  labor 
and  services,"  is  not  this  a  specification  of  the  nature  of  my  claim  1 
Clearly  so.     Under  it,  I  could  not  go  for  money  paid,  money  had  and 
received,  &c.,  because  such  demands  are  entirely  of  a  different  nature^ 
Such  a  specification  is  moreover  reasonably  certain.     You  cannot  be 
misled  by  it,  or  surprized  at  the  trial  by  the  introduction  of  testimony  to 
support  the  allegation.     True,  it  does  not  possess  all  the  certainty  of  a 
merchant's  account  or  of  a  formal  bill  of  particulars  ;  but  this  is  not  re- 
quired.    I  am  merely  to  specify  my  claim  with  reasonable  certainty. 
The  above  views  are  sustained,  as  it  seems  to  me,  by  the  case  of  Har- 
rington V.  Ensign,  (11  Wen.  554,)  and  I  therefore  conclude  that  the 
above  general  form  of  plea  and  notice  is  sufficient.     In  the  language  of 
the  court,  in  that  case,  the  defendant's  claim  ^^  must  be  so  specific  that  • 


t)  4  Cowen,  21.  (e)  Id.  166,  §  51. 

[t)  2  R.  S.  166,  §  51.   See  ante,  p.  192.        C^)  Id.  171,  §  79. 
\u)  2  R.  S.  279,  §  88.  (x)  See  11  Wen.  554. 
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the  plaintiff  shall  not  be  surprized  upon  the  trial  by  any  demand  no^  tmr 
braced  within  the  plea  or  notice ;^^  and  therefore,  where  a  defendant  gave 
notice  of  set-off  for  goods,  wares  and  merchandize,  and  for  money  had 
and  received,  and  stated,  as  a  condition  upon  which  an  adjournment 
should  be  granted,  that  his  demand  was  for  grain,  for  hides,  and  for 
board,  amounting  to  fifty  dollars  ;  and  subsequently,  on  the  day  of  the 
adjournment,  informed  the  plaintiff's  attorney  that  he  had  also  an  Ac- 
count for  a  stove  sold,  which  last  item  the  justice  refused  on  the  trial  to 
consider ;  the  supreme  court  held  that  the  justice  erred,  and  the  judg- 
ment rendered  by  him  for  the  plaintiff  was  reversed  upon  the  ground,  if 
I  correctly  understand  the  opinion  of  Savage,  C.  J.,  that  the  charge  for 
the  stove  was  embraced  within  the  general  language  of  the  notice.  That 
case  further  holds,  that,  in  no  case,  is  a  defendant  bound  to  furnish  a 
formal  bill  of  par ticttlars.  ^ 

Where  the  defendant  claimed  but  five  dollars  by  way  of  set-off,  and 
the  jury  gave  a  verdict  of  fifteen  dollars  in  his  favor,  it  was  held  to  be 
merely  an  error  of  form,  and  the  judgment  was,  notwithstanding,  affirm- 
ed for  the  whole  fifteen  dollars,  with  costs.(^)  If  the  plaintiff  do  not 
appear,  or  if,  after  appearance,  he  submit  to  a  nonsuit,  or  go  after  a 
witness  during  the  trial,  but  does  not  appear  again,  the  justice  has  no 
right  to  allow  the  defendant's  set-off  against  him.(2;) 

OF  THE  PLEA  OF  THE  STATUTE  OF  LIMITATIONS. 

Form. 
That  the  several  supposed  causes  of  action,  in  the  said  P.'s  declaration 
mentioned,  did  not,  nor  did  either  of  them,  accrue  to  the  said  P.  at  any 
time  within  six  years  next  before  the  commencement  of  this  suit,  in  man- 
ner and  form  as  the  said  P.  hath,  in  declaring,  complained.  (See  ante, 
p.  15.) 

This  plea  applies  to  all  actions  cognizable  in  a  justice's  court,(a)  with 
very  few  exceptions.  These  exceptions  are  mostly  comprised  in  1.  An 
action  on  a  judgment  or  decree  of  any  court  of  record  of  the  United 
States,  or  of  this  or  some  other  state ;  2.  The  action  of  covenant ; 

3.  Debt  on  a  specialty,  or  an  indenture  for  the  payment  of  rent  ;{b) 

4.  Actions  against  sheriffs  or  other  officers,  for  the  escape  of  persons  im- 
prisoned on  civil  process,  which  actions  are  limited  to  one  year  ;(c) 

5.  Actions  against  sheriffs  and  coroners,  upon  any  liability  resulting 


I 


y)  3  John.  433.  (6)  Id.  sab.  3.    16  John.  SIO.    14  id. 

z)  13  id.  469, 470.  479,  80. 

a)  See  2  R.  S.  234,  §  18.  (c)  Id.  §  21. 
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from  the  commission  or  omission  of  any  act  in  their  official  capacity,  ex* 
cept  for  escapes,  which  last  actions  are  limited  to  three  years ;  6.  Ac- 
tions upon  statutes.  (({)  (11) 

The  statute  applies  to  actions  upon  judgments  rendered  in  any  court 
not  being  a  court  of  record  ;  and  hence,  actions  upon  justices'  judgments 
must  be  brought  within  six  years  ;  and  so  of  an  action  on  a  foreign  judg- 
ment.(e)  But  the  statute  is  not  a  bar  to  an  action  on  a  justice's  judg- 
ment rendered  before  the  adoption  of  the  revised  statutes  in  1830.  Ac- 
tions upon  such  judgments  may  be  brought  at  any  time  within  twenty 


(d)  2  R.  S.  225^  §  29|  30,  31.  (e)  Dong,  1,  and  see  14  John.  478,  per 

Van  Ness,  J.    See  17  Wen.  329. 

(11)  The  language  of  the  statute  is  as  follows :  we  gire  it  Yerbatim,  aUhoueh  it 
will  be  seen  that  in  many  particulars  it  has  no  application  to  justice's  courts.  This 
will  serve  to  elucidate  the  general  language  of  the  text.    (2  R.  S.  224.) 

§  18.  The  following  actions  shall  be  commenced  within  six  years  next  after  the 
cause  of  such  action  accrued,  and  not  after  :  1.  All  actions  of  debt  founded  upon 
any  contract,  obligation  or  liability,  not  under  seal,  excepting  such  as  are  brought 
upon  the  judgment  or  decree  of  some  court  of  record  of  the  United  States,  or  of  this 
or  some  other  state  ;  2.  All  actions  upon  judgments  lendered  in  any  court  not  being 
a  court  of  record  ;  3.  All  actions  of  debt  for  arrearages  of  rent  not  reserved  by  some 
instrument  under  seal ;  4.  All  actions  of  account,  assumpsit,  or  on  the  case,  found- 
ed on  any  contract  or  liability,  express  or  implied  ;  5.  All  actions  for  trespass  upon 
land ;  6.  All  actions  for  taking,  detaining  or  injuring  any  goods  or  chattels,  includ- 
ing actions  of  replevin  ;  7.  All  special  actions  on  the  case  for  criminal  conversa- 
tion, for  libels,  or  for  any  other  injury  to  the  persons  or  rights  of  any,  except  such 
as  are  specified  in  the  two  next  sections. 

§  19.  The  following  actions  shall  be  commenced  within  fouryears  after  the  cause 
of  action  accrued,  and  not  after  :  1.  All  actions  for  assault  and  battery  ;  2.  All  ac- 
tions for  false  imprisonment. 

§  20.  The  following  actions  shall  be  commenced  within  two  years  after  the  cause 
of  action  accrued,  and  not  after  :  1.  Actions  for  words  spoken,  slandering  the  char- 
acter or  title  of  any  person  ;  2.  Actions  for  words  spoken,  whereby  special  damages 
are  sustained. 

§  21.  All  actions  against  sheriffs  or  other  officers,  for  the  escape  of  persons  im- 
prisoned on  civil  process,  shall  be  commenced  within  one  year  from  the  time  df 
such  escape,  and  not  after. 

§  22.  All  actions  against  sheriffs  and  coroners,  upon  any  liability  incurred  by 
them,  by  the  doing  any  act  in  their  official  capacitv,  or  by  the  omission  of  any  offi- 
cial duty,  except  for  escapes,  shall  be  brought  within  three  years  after  the  cause  of 
action  shall  have  accrued,  and  not  after  that  period. 

In  regard  to  actions  upon  statutes  it  is  provided,  (2  R.  S.  225,) 

§  29.  All  actions  upon  any  statute  made,  or  to  be  made,  forany  fo rfe it u re  or  pen- 
alty, to  the  people  of  this  state,  shall  be  commenced  within  two  years  after  the 
offence  shall  have  been  committed,  and  not  after. 

§  30.  All  actions  upon  any  statute  made,  or  to  be  made,  forany  forfeiture  or  pen- 
alty, given  in  whole  or  in  part  to  any  person  who  will  prosecute  for  the  same,  shall 
be  commenced  within  one  year  after  the  off<>nce  shall  have  been  committed,  and 
not  after  ;  and  in  case  such  action  be  not  commenced  within  that  time,  by  any  pri- 
vate citizen,  then  the  same  shall  be  commenced  within  two  years  after  that  year 
ended,  in  behalf  of  the  people  of  this  state,  by  the  attorney  general,  or  the  district 
attorney  of  the  county  where  the  offence  was  committed,  and  not  after. 

§  31.  All  actions  upon  anv  statute  made,  or  to  be  made,  for  any  forfeiture  or 
caiuse',  the  benefit  ohd  suft  wnereof  is  limited  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  state;  shall  be  commenced  within  three  years  after  the 
offence  committed,  or  the  cause  of  action  accrued,  and  not  after. 
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years  from  the  time  of  their  rendition. (12)  Neither  is  the  statute  a  bar 
to  an  action  of  debt  upon  an  award  under  seal,  although  the  submission 
be  not  under  seal.  Such  an  award  is  in  the  nature  of  a  judgment  and 
will  be  regarded  as  a  specialty,  in  reference  to  the  statute.(y*) 

Where  a  note  was  endorsed  by  the  holders  to  a  bank  for  collection, 
whose  notary  negligently  omitted  to  charge  a  prior  endorser  by  notice, 
and  the  bank  was  sued  by  their  endorsers  for  neglect,  and  compelled  to 
pay  damages ;  in  an  action  of  assumpsit  against  the  notary,  it  was  held^ 
that  the  cause  of  action  arose  immediately  on  the  omission,  and  the  bank, 
not  having  sued  till  more  than  six  years  after,  were  barred  by  the  statute 
of  limitations  ;  and  this,  though  the  former  suit,  recovery  thereon  and 
payment  by  the  bank,  were  all  within  six  years  of  the  suit  against  the 
notary.(g)  And  so,  when  a  surety,  an  accommodation  endorser,  pays 
part  of  a  judgment  obtained  against  him,  and  gives  his- note  for  the  bal- 
ance, which  is  accepted  by  the  plaintiff  in  satisfaction  of  the  judgment, 
and  in  full  of  his  claim,  the  cause  of  action  of  such  surety  against  his 
principal  to  recover  as  for  money  paid,  is  perfect,  and  the  statute  of  lim- 
itations begins  to  run. (A) 

The  statute  begins  to  run  against  a  note  payable  on  demand,  from  the 
day  of  the  date  of  the  note ;  but  it  is  otherwise  as  to  one  payable  at  a 
given  day  after  demand ;  in  the  latter  case,  it  commences  running  only 
from  the  time  of  the  demand. (i) 

An  action  against  an  attorney,  for  moneys  collected  by  him,  must  be 
brought  within  six  years  after  the  money  is  received  by  him  ;  and  the 
fact  that  a  demand  was  not  made  within  six  years  before  suit  brought, 
will  not  save  the  statute.( j) 

The  statute  limiting  actions  against  sheriffs  and  coroners  to  three 
years,  does  not  extend  to  acts  done  by  color  of  their  office.{k) 

The  statute  provides,(/)  that  in  all  actions  of  debt,  account  or  assump- 
sit, brought  to  recover  any  balance  due  upon  a  mutual,  open  and  cur- 
rent account,  the  cause  of  action  shall  be  deemed  to  have  accrued  from 
the  time  of  the  last  item  proved  in  such  account. 

This  section  was  enacted  instead  of  the  expression  in  the  old  act,(m) 
'^  other  than  actions  which  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants."  That  expression  had 
given  occasion  to  numerous  decisions,  some  of  them  contradictory,  which 


)  7  Wen. 241.  (t)  15  Wen.  302. 

J  6  Cowen,  238.  ,  (k)  19  id.  283. 

h)  10  Wen.  498.  (0  2  R.  S..224,  §  23. 

t)  13  id.  267.  (m)  Laws  of  1813,  p.  186,  §  5. 


(12)  JobMon  V.  Bumll,  2  HUl,  338.    Millard  v.  WhitakeV,  5  id.  406. 
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left  the  law  for  many  years  quite  uncertain.  It  was,  however,  finally 
decided,  1.  That  the  exception  in  the  former  act,  which  we  have  quoted 
above,  extended  to  all  persons,  whether  merchants  or  others  ;(n)  2.  That 
where  all  the  accounts  had  ceased  for  six  years,  the  demand  was  barred  ; 
and  consequently,  that  when  there  was  an  open,  current,  mutual  ac- 
count, within  six  years,  the  whole  account  might  be  recovered  ;{o)  3. 
That  the  limitation  of  the  statute  applied  as  well  to  accounts  between 
merchants,  as  others,  notwithstanding  the  exception. (p)  It  was,  there- 
fore, thought  better  by  the  legislature,  to  express  the  actual  state  of  the 
law,  in  the  language  of  the  courts,  than  to  retain  a  phraseology,  which 
was  incorrect  in  its  terms,  and  which  led  to  misconstruction.(9) 

One  item  of  an  account  within  six  years  before  suit  brought  will  not 
draw  after  it  items  beyond  six  years,  so  as  to  protect  them  from  the  stat- 
ute, unless  there  have  been  mutual  accounts  and  reciprocal  demands  be- 
tween the  parties. (r)  Where,  from  the  commencement  to  the  termina- 
tion of  an  account,  charges  have  been  made  at  least  as  often  as  once  in 
six  years,  and  the  last  item  is  within  six  years  anterior  to  the  commence- 
ment of  a  suit,  the  whole  of  the  account  is  to  be  allowed,  notwithstand- 
ing the  statute  is  interposed  as  a  bar.  Accordingly,  where  a  defendant 
was  sued  in  1829,  on  a  demand  accruing  in  1826,  and  he  proved  an  ac- 
count against  the  plaintiff  by  way  of  set-off,  consisting  of  items  accruing 
some  in  1826,  others  in  1822,  and  others  in  1818 ;  it  was  held^  that  the 
items  accruing  in  1826  drew  after  them  the  previous  charges,  and  saved 
them  from  the  operation  of  the  statute.(5)  The  fact  that  the  transac- 
tions to  which  the  charges  relate  are  of  separate  and  distinct  natures 
does  not  affect  the  principle.(^)  But  the  payment  of  a  running  account 
down  to  a  particular  period,  and  the  taking  of  a  receipt  for  such  pay- 
ment, is  not  such  a  transaction  as  will  bring  a  case  within  the  exception 
of  the  statute  as  to  mutual  accounts,  so  that  an  item  within  six  years 
will  draw  after  it  items  beyond  that  time,  extinguished  by  such  pay- 
ment.(u) 

In  an  action  of  trover,  the  statute  commences  running  at  the  time  of 
the  conversion  ;(t?)  and  where  goods  were  taken  on  a  void  execution,  it 
was  held  that  the  statute  commenced  to  operate  from  the  original  tak- 
ing ;(to)  and  in  an  action  on  the  case  for  a  deceit,  the  cause  of  action 
accrues  at  the  time  of  the  deceit,  and  the  statute  operates  from  that  time, 

(fi)  aO  John.  583.  ($)  9  Wen.  126.    See  also  1  Bam.  k 

(o)  2  id.  aOl.    6  John.  €h.  R.  522.  Adol.  15.    Moore  k  Payne,  187. 

S  Saund.  127.    6  Cowen,  6d6.  (t)  9  Wen.  126. 

»  18  Yes.  286.  (u)  15  id.  554. 


ii 


See  8  R.  S.  703,  in  appendix.      Co)  7  Mod.  99. 
"  Wen.  822.  See  20  id.  72.       (to)  8  John.  523. 
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although  the  plaintiff  did  not  discover  the  fraud  until  within  six  years 
prior  to  the  commencement  of  the  suit.(2:)  But  with  regard  to  actions 
on  the  case,  where  the  injury  is  consequential,  and  not  immediate,  the 
statute  runs,  not  on  the  committing  of  the  act,  but  on  the  injury  .that  fol- 
lows, for  the  act  itself  is  not  actionable,  till  the  consequences  have  made 
it  so  ;(y)  though  where  the  gist  of  the  action  is  the  act  itself  of  the  de- 
fendant which  occasioned  the  damage,  and  not  the  mere  consequential 
injury  flowing  from  the  act,  the  rule  is  otherwise.  Thus,  in  an  action 
on  the  case  against  an  attorney,  for  negligence,  where  the  declaration 
stated  that  the  plaintiff  retained  him  to  see  if  a  certain  security  were 
good,  and  that  he  accepted  the  retainer  and  neglected  his  duty,  and  rep- 
resented the  security  to  be  good,  and  that  the  plaintiff  advanced  his  mo- 
ney;  the  security  being  in  fact  bad,  by  means  of  which  the  plaintiff  lost 
the  interest,  the  gist  of  the  action  was  held  to  be  the  negligence,  and  the 
statute  of  limitations  was  considered  as  running  from  the  time  of  the 
negligence,  and  not  from  the  time  of  the  loss  of  the  intere8t.(2;)(13) 

It  is  further  provided  by  statute,(a)  that  if  any  person  entitled  to 
bring  any  action  which  would  be  barred  by  lapse  of  time  as  above  men- 
tioned, (excepting  actions  against  sheriffs  or  other  officers  for  escapes,) 
shall,  at  the  time  the  cause  of  action  accrued,  be,  either  within  the  age 
of  twenty-one  years ;  or  insane ;  or  imprisoned  on  a  criminal  charge,  or 
in  execution  under  the  sentence  of  a  criminal  court,  for  a  term  less  than 
for  his  natural  life ;  or,  a  married  woman ;  such  person  shall  be  at  lib- 
erty to  bring  such  actions  within  the  respective  times  limited  by  the  stat- 
ute, after  such  disability  removed. (14) 

It  is  further  provided ,(6)  that  none  of  the  provisions  of  the  statute 
shall  apply  to  suits  brought  to  enforce  payment  on  bills,  notes  or  other 
evidences  of  debt,  issued  by  monied  corporations. 

And  further,(c)  that  if  any  person  entitled  to  bring  any  action  above 
specified,  shall  die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement of  such  suit,  if  such  cause  of  action  shall  survive  to  his  rep- 
resentatives, his  executor  or  administrator  may,  after  the  expiration  of 


(x)  20  John.  46,  48,  278.    3  Murpb.        («)  2  Car.  &  Payne,  238.    5  Bam.  & 

115.  Cress.  259,  S.  C.    5  Dowl.  &  Ryl.  14. 

(tf)  TiU.  Ballantine  on  Lim.  96,  and        (a)  2  R.  S.  224,  §  24. 
in  notes.    1  Car.  &  Payne,  541.   1  Marsh.        (b)  Id.  225,  §  25. 
429.  (c)  Id.  §  26. 


(13}  See  Grah.  Prac.  2d  ed.  102. 

(14)  To  entitle  a  party  to  the  benefit  of  these  provisos,  they  must  be  sfwchiNy 
pleaded.    (7  Wen.  354.) 
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such  time,  and  vithin  one  year  after  such  death,  commence  such  action  ; 
but  not  after  that  period.  Nor  shall  the  time  which  shall  have  elapsed 
between  the  death  of  any  person,  and  the  granting  of  letters  testamenta- 
ry, or  of  administration  on  his  estate,  not  exceeding  six  months,  or  the 
period  of  six  months  after  the  granting  of  such  letters,  be  deemed  any 
part  of  the  time  limited  for  the  commencement  of  actions,  by  executors 
or  administrators,  (d)   . 

The  statute  further  provide8,(e)  that  if  at  the  time  when  any  cause  of 
action  above  mentioned,  shall  accrue  against  any  person,  he  shall  be  out 
of  this  state,  such  action  may  be  commenced  within  the  terms  limited, 
after  the  return  of  such  person  into  this  state ;  and  if,  after  such  cause 
of  action  shall  have  accrued,  such  persoQ  shall  depart  from  and  reside 
out  of  this  state,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  such  action. 

The  above  limitations  for  the  commencement  of  actions  apply  to  the 
same  actions  when  brought  in  the  name  of  the  people  of  this  state,  or  in 
the  name  of  any  public  officer,  or  otherwise,  for  the  benefit  of  the  peo* 
pie,  in  the  same  manner  as  to  actions  brought  by  citizens.  (/*) 

In  regard  to  the  disabilities  contemplated  by  the  statute,  that  is,  where 
the  person  entitled  to  bring  the  actionals  an  infant,  insane,  imprisoned  in 
execution,  or  a  married  woman,  they  must  exist  at  the  time  the  cause  of 
action  accrues,  for  if  the  statute  once  begin  to  run,  any  subsequent  dis- 
ability of  the  kind  above  mentioned  will  not  excuse  the  want  of  a  pro- 
secution, (g) 

As  to  what  constitutes  a  return  of  a  defendant  into  the  state,  within  the 
meaning  of  the  27th  section  above  quoted,  it  has  been  held,  that  where 
a  debt  is  contracted  abroad,  by  a  person  residing  out  of  the  state,  and 
the  debtor  afterwards  comes  within  the  state,  publicly,  and  so  that  the 
creditor  might,  with  ordinary  diligence  and  due  means,  arrest  him,  it  is 
a  return. (A)  But  a  temporary  absence  of  a  debtor,  from  the  state,  after 
the  cause  of  action  accrued,  will  not  take  the  case  out  of  the  statute.(i) 

Whenever  the  commencement  of  any  suit  shall  be  prevented,  by  rea- 
son of  any  privilege  of  any  member  of  either  house  of  the  legislature  of 
this  state,  or  of  any  member  of  either  house  of  the  congress  of  the  United 
States,  the  time  during  which  the  same  shall  have  been  so  prevented, 
shall  not  be  deemed  any  portion  of  the  time  limited  for  the  commence- 
ment of  any  suit  for  the  recovery  of  any  debt,  demand,  or  damages  only.(  j) 


d)  2  R.  S.  866,  §  9.  (ft)  10  John.  464.    3  Mass.  R.  271. 

*e)  Id.  224,  §  27.  See  7  id.  515,  518. 

f)  Id.  §  28.  (i)  3  Bibb,  269.    See  4  Ban.  k  Cnn. 

'g)  1  John.  165.  625. 

(i)  2R.S.227,§87. 
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The  disabilities  which  wc  have  thus  far  noticed,  are  peculiar  to  actions 
for  the  recovery  of  a  debt  or  demand,  or  for  damages  only.  Those, 
which  we  are  now  about  to  mention,  apply  as  well  to  actions  of  that 
kind,  as  to  those  for  penalties  and  forfeitures,(A;)  and  are  thus  defined. 
Whenever  any  person  shall  be  disabled  to  prosecute,  in  the  courts  of 
this  state,  by  reason  of  his  being  an  alien  subject  or  citizen  of  any  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance  of  such 
war  shall  not  be  deemed  any  part  of  the  respective  periods  limited  by 
statute  for  the  malting  of  any  entry,  or  the  commencement  of  any  ac* 
tion.(/)  If  any  action  shall  have  been  commenced,  within  the  times  re- 
spectively prescribed  by  the  statute,  and  judgment  be  given  therein  for 
the  plaintiff,  and  the  same  be  arrested,  or  reversed  on  error,  the  plaintiff 
may  commence  a  new  action,  from  time  to  time  within  one  year  after 
such  judgment  arrested  or  reversed  ;  and  if  the  cause  of  action  survive 
or  descend  to  his  heirs,  or  survive  to  his  executors  or  administrators, 
they  may,  in  like  manner,  commence  a  new  action  within  the  time  herein 
allowed  to  such  plaintiff.(m)  If  any  action  shall  have  been  commenced 
within  the  times  respectively  prescribed  by  the  statute,  and  the  defendant 
in  such  suit  die  before  judgment,  and  if  the  right  of  action  be  such  as 
survives  against  the  representatives  of  the  defendant,  the  plaintiff  may 
commence  a  new  action  against  the  heirs,  executors,  or  administrators  of 
such  defendant,  as  the  case  may  require,  within  one  year  after  such 
death ;  or  if  no  executors  or  administrators  be  appointed  within  that 
time,  then,  within  one  year  after  letters  testamentary,  or  of  administra- 
tion, shall  have  been  granted  to  them.(n)  When  an  action,  commenced 
within  the  time  prescribed  by  law,  shall  abate  by  reason  of  the  death  of 
the  plaintiff,  if  the  right  of  action  surrive  to  his  representatives,  his  ex- 
ecutor or  administrator  may,  within  one  year  after  such  death,  commence 
a  new  action,  if  the  cause  of  action  would  otherwise  survive  ;  and  if  any 
action,  so  commenced,  by  an  executor  or  administrator,  shall  abate  by 
the  death  of  the  plaintiff,  a  new  action  may  be  commenced  by  the  ad- 
ministrator of  the  same  estate,  at  any  time  within  one  year  after  such 
abatement.(o)  None  of  these  disabilities,  however,  prevent  the  statute 
from  running,  or  suspend  its  operation,  unless  they  exist  at  the  time  the 
right  of  action  accrued  ;(  p)  and  where  two  or  more  disabilities  exist,  at 
the  time  the  right  of  action  accrued,  the  statute  does  not  attach,  until 
they  are  all  removed.(g) 


k)  See  ante,  p.  206,  note  (1).  (o)  2  R.  S.  225,  §  35. 

0  2  R.  S.  226,  §  32.  (  p)  Id.  227,  §  41. 

>)  Id.  §  33.  (o)  Id.  §  42. 
(n)  Id.  §  34.    See  13  Wen.  267. 
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HOW  THE  STATUTE  MAY  BE  AVOIDED. 

The  statute  of  limitatioDS  does  not  destroy  the  debt ;  it  only  bars  the 
remedy  ;  and  this,  upon  the  supposition,  after  a  certain  time,  that  the 
debt  has  been  paid.  It  may  therefore  be  revived  by  a  subsequent  pro- 
mise within  six  years,  the  original  consideration  being  sufficient  to  sus- 
tain the  promise  ;  or  by  a  subsequent  acknowledgment  of  the  debt,  from 
which  a  promise  will  be  implied. (r)  The  books  of  reports  are  filled 
with  cases  giving  constructions  to  acknowledgments  by  defendants,  seme 
of  which  go  far  towards  depriving  them  of  the  benefits  of  the  statute ; 
and  many,  especially  the  older  ones,  stand  in  direct  hostility  to  others 
more  recently  decided.  The  decisions  of  our  own  courts  are,  however, 
quite  uniform,  and  it  may  now  be  said,  that  with  us,  the  law  on  this  vex- 
a;tiousand  troublesome  subject,  is  at  length  reduced  to  certainty.  Mr. 
Qraham,  in  his  excellent  treatise  on  practice,(^)  has  given  us  an  able  re- 
view of  the  latest  authorities  on  this  head,  to  which  nothing  more  than 
a  general  reference  can  here  be  made.  We  shall  briefly  notice  those 
cases,  with  some  others  not  commented  upon  by  him,  and  close  this  part 
of  the  subject  with  extracts  from  the  opinion  of  C.  J.  Savage  in  Allen  v. 
Webster ,(^)  a  case  decided  since  the  publication  of  Mr.  Graham's  work. 

In  Purdy  v.  Austin,(u)  the  supreme  court  held,  that  the  acknowledg- 
ment of  a  defendant,  to  take  a  case  out  of  the  operation  of  the  statute, 
must  be  an  unequivocal  and  posUive  recognition  of  a  subsisting  claim  in 
favor  of  the  plaintiff;  it  must  be  an  admission  of  a  previous  subsisting 
debt  which  he  is  liable  and  willing  to  pay ;  and  must  not  be  accompa- 
nied by  circumstances  repelling  the  presumption  of  a  promise  to  pay  the 
debt ;  and  therefore  where  a  defendant,  on  an  account  being  presented 
to  him,  after  looking  at  it,  threw  it  down  and  said,  ^^  I  owe  him  no  such 
money,"  or  asked,  ^^  I  owe  him  so  much  money  as  that  1  Why  did  he 
not  present  the  bill  himself?''  and  added  that  he  never  had  a  bill  from 
him,  that  he  would  not  settle  with  any  one  but  him,  that  he  did  not  owe 
him  any  thing,  or  any  thing  worth  mentioning ;  that  he  had  paid  him  a 
great  deal  of  money,  a  horse  and  the  use  of  a  house,  and  appeared  much 
surprised,  and  signified  that  he  had  paid  the  plaintiff  all  his  work  amount- 
ed to  ;  (the  account  was  for  work,)  it  was  held^  that  the  declarations  of 
the  defendant,  instead  of  amounting  to  a  recognition  of  a  subsisting  de- 
mand, were  a  denial  of  the  pretended  claim  of  the  plaintiff.(15) 


(r)  See  Grab.  Prac.  2d  ed.  107,  8,  and        (t)  15  Wen.  284. 
the  cates  there  cited.  (u)  3  id.  187. 

(t)  Id.  108,  9. 

(15)  See  the  opinion  of  Marcy,  J.  in  this  case,  3  Wen.  188  to  192,  and  the  cases 
cited  and  commented  on  by  him.    See  aUo  15  Wen.  308,  302. 


'••I- 


• 


FOAMS  OP  SPICUL  PLEAS  IN  BAR.  213 

In  Stafford  v.  BryaD,(v)  it  is  held  that  an  acknowledgment,  which  is 
to  have  the  effect  of  taking  a  stale  demand  out  of  the  operation  of  the 
statute,  ought  to  be  clear  and  explicit^  in  relation  to  the  subject  or  de- 
mand to  which  it  refers.  The  acknowledgment  or  new  promise  is  to  be 
affirmatively  established  by  the  plaintiff;  and  if  effect  can  be  given  to 
the  declarations  or  admissions  made  by  the  defendant,  without  referring 
them  to  the  demand  upon  which  the  suit  is  brought,  they  ought  not  to  be 
considered  as  referring  to  such  demand,  as  evidence  of  a  new  promise  to 
pay  it.(tc) 

Where  a  debtor  virtually  admitted  a  demand,  barred  by  the  statute,  to 
be  unpaid,  but  instead  of  promising  to  pay  it^  or  expressing  a  willingness 
to  pay  it, -declared  his  inability  to  do  so,  that  he  hoped  to  see  his  credi- 
tors, and  to  do  something  about  it ;  heldy  that  what  was  thus  said  was 
not  such  an  acknowledgment  of  a  subsisting  debt  as  to  authorize  the  im- 
plication of  a  new  promise.(a;) 

The  mere  endorsement  of  part  payment  upon  a  note,  bill,  or  other 
contract,  made  within  six  years,  will  not  avoid  the  statute,  unless  it  be 
followed  up  by  proof  that  the  payment  endorsed  was  in  fact  made,  or 
that  the  endorsement  was  made  with  the  defendant's  consent,(^)  or  that 
it  was  made  when  it  was  against  the  plaintiff's  interest  to  make  it.(2;) 

The  acknowledgment  must  go  to  the  fact  that  the  debt  is  still  due  ; 
an  acknowledgment  of  the  original  justice  of  the  claim  is  not  sufficient. (a) 
But  no  precise  form  of  words  is  necessary  for  this  purpose.  Thus  a 
promise  by  the  maker  of  a  note,  to  settle  it,  is  equivalent  to  a  promise 
to  pay  ;{b)  and  such  a  promise  to  pay  any  chose  in  action  will  enure  to 
the  benefit  of  any  subsequent  holder.(c) 

An  inventory  and  affidavit  of  a  debt,  made  by  an  insolvent  before  a 
commissioner,  in  order  to  obtain  his  discharge,  (which  was  granted,)  un- 
.  der  the  insolvent  act,  was  held  a  sufficient  acknowledgment  to  take  the 
debt  out  of  the  statute,  (d) 

A  stipulation  not  to  plead  the  statute,  in  a  prosecution  for  any  bal- 


E; 


'o)  3  Wen.  532.  on  another  note  previously  given,  is  a 

[u>^  See  9  Cowen,  674.  sufficient  acknowledgment  to  take  a  case 

(x)  7  Wen.  267  ;  and  see  opinion  of  out  of  the  operation  of  the  statute. 

G.  J.  Savage  in  this  case  at  pp.  268,  269,  (a)  8  Cranch,  72.    11   Wheat.  314. 

and  the  cases  there  cited.    See  also  13  12  id.  667.    1  Peters,  351.    2  Pick.  268. 

John.  288.     15  id.  511.    11  id.  146.    6  8  Mass.  R.  133.    3  Conn.  R.  133.    5  id. 

John.  Ch.  R.  290.    2  Pick.  268.    5  Cow-  480.    6  John.  290.    9  Dowl.  &  Ryl.  40. 

en,  486.    1  Paige,  239, 625.  7  Wfen.  445.  10  Moore,  431. 

(y)  17  John.  182.  (6)  8  Wen.  600. 

(z)  Id.,  and  see  13.  Wen.  267,  where  (c)  9  id.  293. 

it  is  held,  that  the  giving  of  a  note,  to  (d)  3  Cowen,  159. 

•ecure  the  payment  of  interest,  accrued 
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ance  that  may  be  due  on  a  note  particularly  described,  may  be  used  in 
support  of  the  money  counts,  though  the  note  be  adjudged  illegal  and 
void.(e) 

Where  there  is  no  dispute  what  the  facts  are  which  are  insisted  on  as 
taking  a  debt  out  of  the  statute,  their  effect  is  a  question  of  law  ;  other- 
wise, where  the  facts  are  doubtful  upon  the  evidence  ;  the  question  is 
then  one  mixed  of  law  *and  fact.(/) 

Ch.  J.  Savage,  in  delivering  the  opinion  of  the  court  in  Allen  v.  Web* 
ster,(g)  remarks : 

^^  The  statute  which  declares  that  all  actions  upon  contract  without 
specialty,  &c.  shall  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  action  accrued,  and  not  after,  has  sometimes  been  consider- 
ed as  affecting  the  cause  of  action,  and  sometimes  as  affecting  the  rem- 
edy only  3  and  hence  it  has  been  argued  that,  if  the  debt  itself  is  barred 
and  destroyed,  the  moral  obligation  remaining  to  pay  it,  is  merely  the 
consideration  for  a  new  promise  ;  that  the  new  promise  is  the  cause  of 
action,  and  not  the  old  debt ;  and  that,  therefore,  the  new  promise  must 
he  express;  a  bare  admission  that  the  debt  was  unpaid,  not  being  a 
ground  to  raise  an  implied  promise.  On  the  other  hand,  it  is  said  that 
the  statute  does  not  destroy  the  debt  itself,  but  prevents  the  remedy  upon 
it,  i^on  the  presumption  that  the  debt  has  been  paid.  An  admission, 
therefore,  that  the  debt  is  due  and  unpaid,  it  is  said,  raises  an  implied 
promise  to  pay  it.  It  is  not  my  intention  to  enter  into  any  speculation 
upon  this  point,  but  simply  to  examine  some  of  the  cases  decided  in  this 
court  upon  the  statute,  and  to  ascertain  what  is  the  rule  in  such  cases. 

"  The  earliest  case  which  it  is  jiecessary  to  advert  to,  is  Sluby  v. 
Champlin,  (4  John.  461.)  The  defendant  in  that  case,  when  arrested, 
expressed  his  surprise  that  the  debt  had  not  been  paid  by  his  partner, 
and  promised  to  meet  the  plaintiff  for  the  purpose  of  settling  the  ac- 
counts, if  the  plaintiff  would  give  time  for  the  payment.  Yates,  J.  sajrs, 
if  a  party  acknowledges  a  debt  to  be  unpaid,  it  is  such  a  waiver  of  the 
protection  of  the  statute,  as  to  repel  the  presumption  of  payment,  being 
a  recognition  of  the  former  liability.  The  judge,  however,  subsequent- 
ly remarks,  that  the  defendant  bad  said  that  the  debt  ought  to  be  paid, 
and  mentioned  eighteen  months  as  the  time  he  wanted  for  payment. 
^^  This,"  he  added,  ^^  is  a  promise  sufficient  to  make  him  liable.'.'  In 
Bush  V.  Barnard,  (8  John.  408,)  the  defendant  offered  to  pay  in  specific 


(0  4  Wen.  652.  (g)  15  Wen.  284,  286  to  289. 

(/)  9  Cowen,  674.  7  Won.  408,  S.  P. 
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articles.    The  court  said  the  promise  was  conditional,  and  the  plaintiff 
was  bound  to  show  that  he  was  ready  and  had  offered  to  accept  the  spe- 
cific articles.     In  Dean  ▼.  Pitts,  (10  John.  35,)  the  defendant  admitted 
the  notes  upon  which  the  suit  was  brought,  but  said  that  they  had  been 
paid ;  that  he  had  sent  the  money  to  R.,  and  he  supposed  R.  had  paid 
the  plaintiff;  that  if  R.  had  not  paid  the  notes,  he,  the  defendant,  would, 
and  that  he  would  not  plead  the  statute.     The  court  said  that  the  de- 
fendant admitted  the  debt,  and  did  not  pretend  that  he  had  paid  it,  but 
supposed  his  partner  had,  and  assumed  the  burden  of  proving  such  pay- 
ment.    This  case  comes  the  nearest  to  the  case  now  before  us,  of  any 
in  our  reports,  and  it  will  be  seen  that  there  is  a  material  difference.     In 
the  present  case  the  defendant  said  the  note  was  overpaid  ;  he  agreed  to 
submit  it  to  men,  if  the  plaintiff  would  give  security  for  the  costs.     It 
does  not  appear  that  the  plaintiffs  offered  to  give  such  security  and 
claimed  the  fulfilment  of  the  promise  to  submit.     Danforth  v.  Culver, 
(11  John.  146,)  was  upon  two  notes  due  more  than  six  years  before  the 
commencement  of  the  suit.     On  presenting  the  notes  to  the  defendant, 
he  observed  they  were  outlawed,  and  that  he  meant  to  avail  himself  of 
the  statute  of  limitations.     It  was  held  that  this  did  not  authorize  the 
jury  to  presume  a  new  promise.     In  subsequent  cases  the  court  recog- 
nize the  doctrine,  that  the  admission  of  the  debt,  unaccompanied  wifh  a 
protestation  against  paying  it,  is  sdficient  to  imply  a  promise  to  pay  it. 
(16  John.  4.    17  id.  330.)     The  case  of  Sands  v.  Gelston,  (15  id.  511,) 
is  justly  considered  a  leading  case  in  this  court.     The  subject  was  fully 
discussed,  and  the  decision  of  the  court  is  clear  and  conclusive.     The 
defendant  succeeded  the  plaintiff  as  collector  of  the  customs,  and  re- 
ceived commissions  on  bonds  taken  by  the  plaintiff  while  in  office,  more 
than  six  years  before  the  commencement  of  the  suit.     Within  six  years 
be  admitted  the  receipt  of  the  money,  and  that  it  had  not  been  paid  over 
to  the  plaintiff.     He  frequently  said  that  if  the  plaintiff  had  a  claim  in 
law  or  equity,  he  would  submit  it  to  reference,  or  compromise  the  busi- 
ness, but  that  in  his  opinion,  the  plaintiff  had  no  claim.    Mr.  Justice 
Spencer  gave  the  opinion  of  the  court,  and  held  himself  bound  by  au- 
thority to  consider  the  acknowledgment  of  the  existence  of  a  debt  with- 
in six  years  as  evidence  of  a  promise  to  pay  the  debt ;  but  insisted  that 
if  such  acknowledgment  was  qualified  at  the  time  in  a  way  to  repel  the 
presumption  of  a  promise,  then  it  will  not  be  sufficient  to  take  it  out  of 
the  statute.     I  am  not  aware  that  this  doctrine  has  been  departed  from 
subsequently — most  certainly  it  has  not  intentionally.     In  Purdy  v. 
Austin,  (3  Wen.  189,)  the  case  of  Sands  v.  Gelston  is  expressly  relied 
on,  and  Mr.  Justice  Marcy  uses  this  strong  language  :  '^  The  unquali- 
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fied  and  unconditional  acknowledgment  of  a  debt,  made  by  a  party  with* 
in  six  years  before  suit  brought,  is  adjudged  in  law  to  imply  a  promise 
to  pay  ;  but  an  acknowledgment  of  its  original  justice,  without  recog- 
nizing its  present  existence,  is  not  sufBcent.''  This  is  precisely  the  doc- 
trine of  Sands  v.  Gelston.  The  case  of  Field  v.  Bradley,  (3  Wen.  272,) 
was  decided  at  the  same  time  with  Purdy  v.  Austin.  The  same  case  of 
Sands  v.  Gelston  was  quoted  and  adopted,  and  the  rule  said  to  be,  that 
a  subsisting  indebtedness  must  be  admitted,  in  order  to  imply  a  promise. 
So  also  Mr.  Justice  Sutherland,  in  Stafford  v.  Bryan,  (3  Wen.  635,)  in 
the  court  for  the  correction  of  errors,  quotes  the  same  doctrine  from  the 
case  of  Bell  v.  Morrison,  (1  Peters,  351 ;)  there  must  be  a  present  sub- 
sisting debt,  which  the  party  is  willing  to  pay.  In  Dean  y.  Hewitt,  (6 
Wen.  257,)  the  defendant  said  the  debt  was  an  honest  one,  and  he  would 
pay  it  when  he  became  able  ;  and  his  ability  was  proved.  The  case  of 
Hancock  v.  Bliss,  (7  id.  268,)  and  Patterson  v.  Choate,  (id.  445,)  re- 
cognize the  rule  in  Sands  v.  Gelston  and  Bell  v.  Morrison,  that  there 
must  be  a  subsisting  indebtedness,  which  the  party  is  liable  and  willing 
to  pay.     (See  also  Soulden  v.  Van  Rensselaer,  9  Wen.  293.) 

"  Whatever  therefore  may  be  the  true  philosophy  of  the  rule,  and 
learned  judges  have  differed  on  that  subject,  yet  since  the  case  of  Sands 
T.  £relston,  there  has  been  no  dispute  as  to  what  the  rule  in  fact  is,  to 
wit :  that  to  revive  a  debt  barred  by  the  statute  of  limitations,  whether 
the  statute  theoretically  operates  upon  the  debt  itself  or  upon  the  reme- 
dy only,  there  must  be  an  express  promise,  or  an  acknowledgment  of  a 
present  indebtedness ;  a  subsisting  liability  and  a  willingness  to  pay  it. 
If  the  defendant  denies  its  justice,  or  claims  the  protection  of  the  statute, 
no  action  lies.  If  we  test  the  testimony  in  this  case  by  the  above  rule, 
it  will  be  found  that  the  action  was  not  sustained.  The  principal  wit- 
ness concludes  his  testimony  by  saying  that  in  all  the  conversations 
which  he  ever  had  with  the  defendant,  he  invariably  insisted  that  he  did 
not  owe  the  plaintiff,  but  she  owed  him.  This  is  very  far  from  admit- 
ting an  existing  demand  against  him  which  he  is  willing  to  pay.'' 

The  above  doctrine,  as  to  the  avoiding  of  the  statute  by  acknowledg- 
ments or  promises  to  pay,  does  not  extend  to  cases  of  tort.  (4) 

The  acknowledgment  of  one  partner,  after  the  dissolution  of  the  part- 
nership, will  not  be  evidence  of  the  original  debt ;  yet,  after  the  original 
debt  is  proved,  such  acknowledgment  will  take  the  case  out  of  the  stat- 
ute.(i)    The  same  rule  applies  to  the  acknowledgment  of  one  of  several 


(h)  3  Har.  k  McHen.  122.    20  John.        (0  3  John.  536.    6  id.  267.    See  7 
278.    See  2  Brod.  k,  Bing.  872.    1  Bam.    Wen.  441. 
k  Aid.  92. 


FORMS  OF  SPECIAL  PLEAS  IN  BAR.  217 

joiDt  makers  of  Vt  note,(j)  and  of  one  of  several  joint  debtors.(A;)  This 
rale,  as  applied  to  the  cases  just  mentioned,  proceeds  upon  the  distinc- 
tion between  creating  a  new  debt,  and  merely  acknowledging  the  exist- 
ence of  an  old  one,  within  the  period  limited  by  the  statute.  The  prom- 
istg  cannot  create,  but  merely  revives  the  debt. (16) 

Where  the  promise  to  pay  is  made  to  depend  upon  a  contingency,  as 
where  the  defendant  says  he  will  pay  when  he  gets  able^  or  upon  the 
happening  of  a  certain  event ;  in  such  cases,  in  order  to  take  the  debt 
out  of  the  statute,  the  plaintiff  must  show  that  the  contingency  has  hap'* 
pened.(/) 

OF  THE  REPLICATION  TO  THIS  PLEA. 

We  have  seen  when  the  plaintiff's  disability  may  be  replied  in  avoid^ 
ance  of  the  statute.  The  plaintiff  need  not,  in  general,  either  in  his  dec- 
laration or  replication,  aver  that  a  new  promise  was  made  within  Ax 
years.  But  when  this  plea  is  pleaded,  he  may  reply  genetally,  ^^  that 
the  defendant  did  promise  within  six  years,  &c.  in  manner  and  form  as 
the  plaintiff  hath  in  declaring  alleged  ;"  thus  taking  issue  on  the  defen- 
dant's plea,  and  then  proof  of  any  promise  or  acknowledgment,  &c.  will 
sustain  the  issue  for  the  plaintiff.  (^)  When  the  plaintiff  should  state 
the  new  promise  in  his  declaration,  see  ante,  pp.  77,  78. 

Another  mode  of  avoiding  the  statute  is  to  reply,  (where  this  is  the 
fact,)  that  the  suit  was  commenced  within  six  years.  What  shall  be  the 
commencement  of  a  suit,  we  have  seen.  Vol.  I.  p.  600. 

The  rule  as  to  what  shall  be  deemed  the  commencement  of  a  suit  in 
courts  of  record,  within  the  meaning  of  the  statute  of  limitations,  is  de- 
fined by  statute,(n)  but  has  no  application  to  justices'  courts.  In  courts 
of  record,  the  plaintiff  may  avoid  the  statute  of  limitations,  by  issuing 
his  capias  ad  respondendum^  within  the  limited  time,  to  the  sheriff  of  the 
county  where  the  defendant  usually  resides  or  last  resided,  in  good  faith, 
and  with  intent  to  be  actually  served. (o)  He  may  then,  after  the  writ 
is  duly  returned,  at  any  time  afterwards,  sue  out  other  process  in  the 
same  court  and  in  the  same  cause,  and  the  court  will  allow  him  to  enter 
of  record,  fictitious  continuances  from  the  first  process  down  to  the 


{j)  2  Pick.  R.  582.     4  id.  382.     4  (m)  17  John.  880. 

Conn.  R.  36.    2  Bing^.  806.  (n)  2  R  a  227,  §  88,  89»  40. 

(fc)  3  Pick.  29L  (o)  Id.  §  88. 
(0  6  Bam.  k  CreM.  60a  4  fiing.  105. 

(16)  See  Orah.  Prae.  2d  ed.  111. 
Vol.  n.  28 
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Ia8t|(p)  by  which  there  appears  a  regular  prosecution  of  the  suit  by  pro- 
cess from  term  to  term,  till  the  defendant  is  finally  arrested  and  brought 
into  court  for  trial.  A  cause  has  been  thus  continued  five,  seyen,  and 
eren  seventeen  years.  (9)  But  whether  the  construction  of  a  justice's 
court  will  admit  of  this  form  is  perhaps  questionable,  although  nearly 
the  same  thing  in  substance  may  be  attained  by  taking  out  and  procur- 
ing the  return  of  a  summons.  And  should  a  summons  be  served  by 
copy,  and  a  warrant  be  thereupon  issued,  the  suit  would  thereby  seem 
to  be  continued  in  fact,  for  the  warrant  has  no  return  day.  This  is,  pro- 
vided the  same  warrant  be  ultimately  proceeded  upon,  as  it  may  be, 
even  though  the  justice  be  unable  to  try  the  cause,  as  we  have  seen.  Vol. 
I.  p.  556.  But,  in  all  other  cases,  a  suit  commenced  in  one  court  will 
not  prevent  the  statute  from  attaching  as  to  an  action  for  the  same  claim 
in  another  court ;  but  the  original  suit  must  be  continued,  and  brought 
to  a  close  in  the  same  court,(r)  unless,  indeed,  the  cause  be  removed  to 
another  tribunal  by  haieas  corpus  or  certiorari  before  judgment,(«) 
which  proceeding  does  not  apply  to  a  justice's  court. 

• 

OF  THE  PRESUMPTION  OF  PAYMENT  ARISING   FROM   LAPSE  OF  TIME  : 

Called  in  other  parts  of  this  treatise,  <*  Implied  lAmitation," 

There  was  no  statute  on  this  subject  previous  to  the  recent  revision, 
and  yet  a  lapse  of  twenty  years,  without  proof  of  any  payment  within 
that  time,  created  a  presumption  that  a  debt  due  by  specialty  had  been 
paid  ;  as  in  debt  or  covenant  on  mortgages,  bonds,  or  indentures  reserv- 
ing rent,  &c.(^)  And  this  presumption  was  allowed  to  be  made  in  less 
than  twenty,  as  in  eighteen  or  nineteen  years,  when  accompanied  by 
other  evidence  to  fortify  the  presumption  ;  as  a  settlement  of  an  account 
in  the  intermediate  time,  without  noticing  the  bond.(u)  But  such  pre- 
sumption was  allowed  to  be  explained  away,  by  showing  a  disability  to 
sue,  a  promise,  acknowledgment  or  part  payment,  &c.  &c.  at  any  time 
within  twenty  years,  (t?)  It  is  now  provided  by  statute,(w)  that  after 
the  expiration  of  twenty  years  from  the  time  a  right  of  action  shall 
accrue  upon  a  sealed  instrument,  for  the  payment  of  money,  such  right 
shall  be  presumed  to  have  been  extinguished  by  payment ;  but  such 
presumption  may  be  repelled  by  proof  of  payment  of  some  part,  or  by 


(p)  7  Mod.  6.    8  T.  R.  662.    19  Wen.  (s)  Str.  719. 

29L  (0  16  John.  210.    10  id.  417. 

(q)  I  Vid.  5a    19  Wen.  291.  (tf)  7  id.  556.     16  id.  214. 

(r)  Ld.  Raym.  888,    TUl.  BaUantine  (v)  16  John.  210.    10  id.  417. 

on  Lim.  147,  and  notes.  (10)  2  R.  S.  228,  §  48. 
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proof  of  a  written  acknowledgment  of  such  right  of  action  within  that 
period. 

It  should  be  remarked,  that  more  is  required  by  the  statute  to  repel 
the  presumption  of  payment,  than  was  required  at  common  law.  For- 
merly, as  we  haye  just  seen,  the  presumption  might  have  been  explained 
away,  by  showing  a  disability  to  sue,  a  promise,  acknowledgment,  &c. 
Now,  under  the  statute,  the  presumption  can  only  be  repelled  by  proof 
of  payment  J  or  of  a  written  acknowledgment. 

We  do  not  quote  the  provisions  of  the  statute  in  regard  to  the  pre- 
sumption of  payment  of  judgments.  They  apply  only  to  judgments  of 
courts  of  record.  We  saw,  ante,  p.  206,  that  the  statute  of  limitations 
runs  against  a  justice's  judgment  after  the  lapse  of  six  years.  As  ac- 
tions in  justices'  courts  upon  judgments  rendered  by  courts  of  record 
must,  of  necessity,  from  their  amount,  be  extremely  rare,  (only  when  a 
party  is  willing  to  remit  the  excess  beyond,  or  where  payments  have 
been  made  reducing  the  sum  within,  a  justice's  jurisdiction,)  it  is  thought 
unnecessary  even  to  refer  to  the  provisions  of  the  statute  on  this  subject. 

PLEA   OF  BIXEASE. 

That  after  the  plaintiff's  cause  of  action  in  this  suit  had  accrued,  to 
wit,  on,  &c.  the  said  P.,  by  his  certain  writing  of  release,  sealed  with 
his  seal,  and  now  shown  to  the  court  here,  the  date  whereof  is  the  same 
day  and  year  last  aforesaid,  did  remise,  release,  and  forever  quit-claim, 
unto  the  said  D.  all  manner  of  action  and  actions,  cause  and  causes  of 
action  and  actions,  &c.  {in  the  language  of  the  release)  both  at  law  and 
in  equity,  or  otherwise  howsoever,  which  he  the  plaintiff  then  had,  &c. 
{as  in  the  release)  as  by  the  said  writing  of  release  will  appear. 

Though  the  proper  words  of  a  release  are  remise,  release  and  forever 
quit'Claim,{x)  yet  any  words  showing  an  intention  to  discharge  a  debt 
or  duty,  will  amount  to  the  same  thing,  e.  g.  the  words  renounce,  acquiij 
or  if  the  plaintiff  grant  that  the  defendant  shall  be  discharged,  &c.(y) 
A  release  by  parol  will  discharge  a  promise  or  even  a  covenant  before 
bre^ch,{z)  but  afterwards  such  release  must  be  under  seal.(a)  And  a 
sealed  executory  contract  cannot  be  released  or  rescinded  by  a  parol 
agreement.(5)     And  a  release  without  consideration,  and  not  under  seal, 


(x)  Litt.  s.  445.    Co.  Litt.  264.  Taunt.  490.   10  Wen.  184.   11  id.  80.  18 

(y)  Plowd.  140.    1  Sid.  265.     Cro.  id.  71. 

Jac.  696.    9  Co.  52.    Show.  221.  (a)  17  John.  169. 

(z)  Bac.  Abr.  tit.  Release,  (A).    14  (6)  18  Wen.  71. 
John.  380.    7  id.  207.     17  id.  169.    1 
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is  Yoid.(c)  Where  D.  bound  himself  by  bond  to  sell  land  to  C,  wbo 
gave  his  notes  for  the  consideration  money^and  took  possession  ;  but  af- 
terwards it  was,  in  pursuance  of  a  parol  agreement ,  surrendered  to  D., 
who  finally  sold  it,  though  the  bond  was  not  cancelled  or  surrendered  ; 
yet  it  was  held  that  it  was  discharged,  and  that  no  action  would  lie  on 
the  notes,  the  whole  contract  of  sale  being  discharged  by  the  new  parol 
executed  agreement,  (d)  And  a  release  by  one  of  several  persons  hav- 
ing a  joint  demand  is  valid  against  all,(e)  even  though  such  demand  be 
the  proper  subject  of  trespass  or  case^  as  for  a  wrong.(y*)  And  a  pow- 
er of  attorney  executed  on  the  dissolution  of  a  firm  by  two  partners  to 
a  third,  authorizing  him  to  ask,  claim  and  receive  the  debts  of  the  firm, 
and  declaring  the  appointment  irrevocable,  does  not  transfer  such  debts 
to  the  member  thus  authorized,  and  consequently  does  not  render  inope- 
rative a  release  subsequently  executed  by  one  of  the  other  members  of 
the  firm  to  one  of  its  debtors,  (g)  And  a  release  of  a  witness,  in  order 
to  render  him  competent,  if  duly  obtained,  will  discharge  him  of  the 
claim  released,  though  he  be  not  sworn  on  the  trial.(A) 

As  to  the  words  which  relate  to  the  thing  released,  a  release  of  all  de- 
mands  is  the  best,  exicepting  the  word  claim;  for  the  word  demand  is 
the  largest  word  in  the  law  excepting  the  word  claim^  and  discharges 
all  sorts  of  actions,  rights  and  titles,  condition^  before  or  after  breach, 
executions,  rents  of  all  kinds,  due  or  to  become  due,  covenants  broken, 
annuities,  contracts,  recognizances,  commons,  bonds  to  pay  money  not 
yet  due  ;  but  not  a  bond  to  perform  an  award,  wh^n  the  money  awarded 
is  not  yet  due,  nor  a  covenant  unbroken  ;  for  this  last  should  be  released 
by  the  words  all  covenants, (i)  Nor  will  a  release  of  all  demands  dis- 
charge a  claim  for  money  afterwards  paid  by  the  releasor,  as  surety  for 
the  releasee. (J) 

A  release  of  all  actions^  extends  to  a  bond  to  pay  money  in  future,  all 
causes  of  action  and  all  actions  which  the  releasor  has,  either  in  his  own 
right,  or  as  executor  or  administrator,  but  not  to  a  debt  before  the  day 
of  payment,  nor  to  executions,  though  a  release  of  all  suits  would  bar 
an  execution  ;  and  a  release  of  all  quarrels  is  as  beneficial  as  all  actions. 
But  if  a  man  wrongfully  take  away  my  goods,  and  I  release  to  him  all 
actions  personal^  yet  I  may  lake  the  goods  out  of  his  possession. (/c) 
Where  there  are  general  words  alone  in  a  release,  they  shall  be  taken 


•    (0  1  Cowen,  122.  (g)  9  Wen.  120. 

(d)  7  Cowen,  48.    See  13  Wen.  74,  (A)  16  John.  270. 

76,  per  SsiTige,  C.  J.  (t)  S^ee  Bhc.  AI  r  tit.  Beleate,  (I), 

(0  14  John.  172.     13  id.  2S«.    3  id.  (j)  17  Jc^hn.  169. 

as.     17  id.  68  (k)  2See  Bac.  Abr.  tit.  Release,  (I), 

(/)  13  id.  286, 
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most  strongly  against  the  releasor  ;  but  vhere  there  is  a  particular  reci- 
tal, and  the  general  words  follow,  these  shall  be  qualified  by  the  recital. 
Thus,  where  a  release  acknowledged  the  receipt  of  one  dollar  in  full  of 
a  certain  judgment,  describing  it,  and  also  in  full  of  all  debts,  demands, 
judgments,  executions  and  accounts  whatsoever,  it  was  held  that  it  was 
restrained,  by  the  particular  words,  to  the  judgment  only,  and  did  not 
operate  upon  a  mortgage  between  the  parties.  (/) 

,A  release  is  sometimes  implied  by  law. 

Thus,  if  a  man  covenant  with,  or  give  a  bond  to  another  never  to  sue 
the  demand  which  he  has  against  him,  this  operates  as  a  release,  in  order 
to  avoid  the  circuity  of  action  in  first  suing  for  the  demand,  and  then 
turning  round  and  suing,  and  recovering  the  same  amount  back  again  on 
the  covenant  or  bond.(m)  But  this  would  be  otherwise,  if  the  covenant 
be  not  to  sue  until  a  certain  time.(n)  A  bond  or  covenant  by  the  cred- 
itor, to  save  harmless  and  indemnify  the  debtor  against  the  debt,  operates 
as  a  release  of  the  debt.(o) 

Again — ^It  is  a  general  rule  that  a  release  to  one  of  several  persons, 
who  areindebted  JotTi^/y,  or  jointly  and  severally  ^  discharges  the  whole.(p) 
Not,  however,  unless  it  be  a  technical  release  under  seal.{q)  But  a 
covenant  by  the  creditor  not  to  sue  one  of  several  debtors  will  not  have 
this  effect  ;{r)  nor  will  a  receipt  in  full,  on  one  of  the  debtors  paying 
his  share  of  the  debt.(^)  But  a  covenant  not  to  sue  both  debtors  has 
the  same  effect  as  a  release  of  both,  to  avoid  circuity  of  action. (17) 

The  act  for  the  relief  of  partners  and  joint  debtors,  passed  April  18, 
1838,  authorizes  a  separate  compromise  to  be  made  by  either  of  the  part- 
ners upon  the  dissolution  of  a  copartnership,  with  the  creditors  of  the 
firm  ;  and  declares  that  such  composition  or  compromise  shall  be  a  full 
and  effectual  discharge  to  the  debtor  or  debtors  making  the  same,  and 
io  them  only;  and  shall  not  be  so  construed  as  to  discharge  the  other  co- 
partners. (18)  The  act  also  provides  that  the  debtor  making  such  com- 
position or  compromise  shall  take  from  the  creditor  a  note  or  memoran- 
dum in  writing,  exonerating  him  from  all  individual  liability  incurred 
by  reason  of  his  connection  with  the  copartnership  firm  ;  which  may  be 


(0  1  Cowen,  129.  (p)  7  John.  207.    did.  448.    8 Paige, 

(m)  See  Bac.  Abr.  tit.  Release,  (A).  229. 

2.    2  John.  186.    8  id.  54.    1  Ck)wen,  122.  (9)  9  Wen.  336. 

(n)Id.  ib.  (r)  7  John.  207.    2 id.  448.    6  Taunt. 

(o)  3  Cowen,  151.  289.    8  Mast.  R.  423.    8  Paiflre,  229. 

(s)  Id.  ib. 

(17)  Hosack  v.  Rogers,  8  Paige,  229.  (18)  Laws  of  1838,  p.  243,  §  1,  8. 
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given  in  evidence  by  such  debtor,  under  the  general  issue,  in  bar  of  the 
creditor's  right  of  recovery  against  him.(19)  , 

And  by  the  fifth  section,  the  above  provisions  in  reference  to  copart- 
ners are  declared  to  extend  to  joint  debtors  ;  who  are  thereby  authorized 
individually  to  compound  or-  compromise  for  their  joint  indebtedoess, 
with  the  like  effect  in  reference  to  creditors  and  to  joint  debtors  of  the 
individual  so  compromising  as  is  provided  in  reference  to  copartner8.(20) 

It  seems  that  notwithstanding  the  above  act,  if  a  creditor  executes  a 
technical  release  to  one  of  several  joint  debtors,  absolute  in  its  terms, 
and  not  qualified  by  a  reference  to  the  act,  it  will  operate  as  a  discharge 
ofall.(21)     ' 

The  stockholders  of  a  manufacturing  corporation  created  under  the 
act  of  March,  1811,  (3  R.  S.  220,)  are  severally  and  not  jointly  liable 
for  the  debts  due  from  the  company  at  the  time  of  its  dissolution.  Ac- 
cordingly, where  a  creditor  of  such  a  corporation,  after  its  dissolution, 
released  one  of  the  stockholders  from  all  claims  and  demands  ;  it  was 
held  by  the  supreme  court  that  the  release  did  not  operate  to  discharge 
the  others.  (22) 

Again — If  a  creditor  appoint  his  debtor  an  executor,  this  extinguishes 
the  debt  at  law,  and  so,  if  the  debtor  marry  the  creditor. (/)  Where  the 
payee  and  holder  of  a  promissory  note  appoints  the  maker  his  executor, 
the  debt  is  discharged,  and  no  action  can  be  maintained  on  the  note,  in 
a  court  oflaw^  even  by  a  person  to  whom  the  executor  has  endorsed  it.(tt) 
The  debt  is  discharged,  being  considered  to  have  been  paid  by  the  ex- 
ecutor to  himself,  and  becomes  assets  in  his  hands.  And  upon  this  sup- 
position it  is  that  the  rule  in  equity  depends,  which  makes  the  executor 
accountable  for  the  amount  of  his  debt,  as  assets.(v) 

An  award  of  arbitrators,  that  all  suits  touching  the  premises  shall 
cease,  is  equivalent  to  a  release.(to) 

PLEA.  OF  ARBITRAMENT  AND  AWARD. 

Form  of  J  on  bond. 

That  after  the  said  P.'s  said  cause  of  action  arose,  to  wit,  on,  &c.  the 
said  P.  and  the  said  D.  submitted  themselves,  that  is  to  say,  by  two  mu- 


» 

(0  See  Bac.  Abr.  (it  Extinguishment,  (u)  9  £ 
(D).  2  John.  471.  3  T.  R.  657.  IS  (v)  Id. 
Mass.  R.  151.  (w)  2  C 

(19) 
(20) 


(19)  Laws  of  1838,  p.  243,  §  2. 
r20)  Id.  244,  §  5. 

^^  Bank  of  Poughkeepsie  ▼.  Ibbotson,  5  Hill,  461,  per  Bronton,  J. 
Id.  ib. 


r^ 
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toal  bonds  of  arbitration,  dated  the  day  and  year  aforesaid,  to  the  arbi- 
tration of,  and  engaged,  in  all  things,  well  and  truly  to  stand  to,  obey, 
abide,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  final  end 
and  determination  of  A.,  B.  and  C,  arbitrators  indifferently  elected  and 
named,  as  well  by  and  on  behalf  of  the  said  P.  as  the  said  D.,  to  arbi- 
trate, award,  order,  judge  and  determine,  of  and  concerning  all,  and  all 
manner  of  action  and  actions,  &c.  {as  in  the  bonds^)  so  as  the  said  award 
&c.  {as  in  the  bonds.)  And  the  said  D.  avers,  that  before  the  time  lim- 
ited in  the  said  bonds,  for  making  the  said  award,  to  wit,  on,  &c.  the 
said  arbitrators,  taking  upon  themselves  the  burthen  of  the  said  award, 
and  having  duly  considered  the  subject  matters  submitted  by  the  said 
bond,  did  award,  &c.  {as  in  the  award^)  as  by  the  said  award,  dated  the 
day  and  year  last  aforesaid,  under  the  hands  and  seals  of  the  said  arbi- 
trators, will  more  fully  appear.  {If  the  submission  be  by  agreement^ 
written  or  sealed  in  any  other  form^  or  by  parolj  state  it  according  to 
the  truth  of  the  case,) 

The  following  provisions  relating  to  arbitrations  are  contained  in  the 
statute.(2)  We  quote  them  at  this  place,  in  order  that  we  may  hereaf- 
ter refer  to  the  various  sections  as  occasion  may  require,  without  the  ne- 
cessity of  a  repetition.  The  other  provisions  of  the  statute  have  little  or 
DO  application  to  this  subject,  as  connected  with  justices'  courts.  They 
relate  mostly  to  proceedings  upon  awards  in  courts  of  record.  Before 
we  close,  however,  we  may  have  occasion  to  refer  to  them  generally. 

§  1.  All  persons,  except  infants  and  marrjed  women,  and  persons  of 
unsound  mind,  may,  by  an  instrument  in  writing,  submit  to  the  decision 
of  one  or  more  arbitrators,  any  controversy  existing  between  them, 
which  might  be  the  subject  of  an  action  at  law,  or  of  a  suit  in  equity, 
except  as  herein  otherwise  provided  ;  and  may,  in  such  submission,  agree 
that  a  judgment  of  any  court  of  law  and  of  record,  to  be  designated  in 
such  instrument,  shall  be  rendered  upon  the  award  made  pursuant  to 
such  submission. 

^  2.  No.  such  submission  shall  be  made,  respecting  the  claim  of  any 
person  to  any  estate,  in  fee  or  for  life,  to  real  estate ;  but  any  claim  to 
an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  estate,  and 
controversies  respecting  the  partition  of  lands  between  joint  tenants,  or 
tenants  in  common,  or  concerning  the  boundaries  of  lands,  or  concern- 
ing the  admeasurement  of  dower,  may  be  so  submitted  to  arbitration. 


(x)  2  R.  S.  446. 
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§  3.  The  arbitrators  thus  selected,  shall  appoint  a  time  and  place  for 
the  hearing,  and  shall  adjourn  the  same  from  time  to  time,  as  may  be 
necessary ;  and  on  the  application  of  either  party,  and  for  good  cause^ 
they  may  postpone  such  hearing,  to  a  time  not  extending  beyond  the 
day  fixed  in  such  submission  for  rendering  their  award. 

^  4.  Before  proceeding  to  hear  any  testimony,  the  arbitrators  shall  be 
sworn  faithfully  and  fairly  to  hear  and  examine  the  matters  in  contro- 
versy, and  to  make  a  just  award,  according  to  the  best  of  their  under-^ 
standing.(23) 

§  5.  Such  oath,  and  the  oaths  to  witnesses  examined  before  such  arbi-*- 
trators,  may  be  administered  by  any  judge  of  any  court  of  record,  or  by 
any  justice  of  the  peace. (24) 

^  6.  Witnesses  may  be  compelled  to  appear  before  such  arbitrators^ 
by  subpoenas,  to  be  issued  by  any  justice  of  the  peace,  in  the  same  man* 
ner  and  with  the  like  effect,  and  subject  to  the  same  penalties  for  diso- 
bedience, as  in  cases  of  trials  before  justices  of  the  peace. 

§  7.  All  the  arbitrators  must  meet  together,  and  hear  all  the  proofs 
and  allegations  of  the  parties  ;  but  an  award  by  a  majority  of  them,  shall 
be  valid,  unless  the  concurrence  of  all  the  arbitrators  be  expressly  re- 
quired in  the  submission. 

Notwithstanding  the  above  provision  in  section  1,  that  the  submission 
may  be  by  ^^  an  instrument  in  writing,"  it  is  held,  that  the  law  in  rela^ 
tion  to  submitting  matters  in  controversy  to  arbitration,  has  not  been 
changed  in  this  respect,  except  in  cases  where  the  parties  enter  into  a 
submission  in  pursuance  of  the  provisions  of  the  statute,  that  is,  agree 
that  a  judgment  may  be  rendered  upon  the  award.  The  statute  does  not 
declare  all  other  submissions  void,  nor  does  it  affect  a  parol  submission^ 


(^)  In  an  action  on  an  award  in  pursuance  of  a  submission  under  seal,  it  is  not 
necessary  to  tAlege  in  the  declaration  that  the  arbitrators  were  sworn.  (Browning 
V.  Wheeler,  24  Wen.  2^8.)  This  is  not  a  jurisdictional  fact  At  least  until  the 
contrary  appears  it  must  be  intended  they  were  sworn,  or  that  the  parties  waired 
the  ceremony,  by  not  objecting^,  or  by  positive  consent.  The  averment  that  arbi- 
trators made  an  award,  means  qual^d  arbitrators.  Whether  it  can  be  shown 
collateraUy,  by  plea  in  an  action  on  the  award,  that  the  oath  was  omitted  is  another 
question.  But  reasoning  from  analogy  it  could  not,  even  assuming  that  an  oath  is 
necessanr.  You  cannot  plead  that  the  judges  were  not  sworn,  in  an  action  on  judg- 
ment It  is  enough  that  they  were  judges  de  facto,  Afortiofi,  I  should  suppoM, 
as  to  judges  dejucto  of  the  parties'  own  choosing,  who  have  acted  within  the  scope 
of  the  powers  expressly  conferred,    (td.  per  Cowen,  J.^ 

(24)  That  arbitrators  refused  to  swear  the  witnesses,  out  allowed  tiiem  to  be  heard 
without  oath,  is  at  most  mere  error,  and  no  defence  to  an  action  on  the  awards 
(Dater  v.  Wellington,  1  HiU,  319.) 
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Such  submission  is  as  valid  as  it  ever  was.(y)  Indeed  a  submission  is 
never  required  to  be  in  writing,  as  a  general  rule,  except  for  the  purpose 
of  enforcing  the  award  in  the  manner  prescribed  by  the  statute.(l) 

Where  there  is  a  general  submission  to  arbitration  of  all  claims  and 
differences  relating  to  a  mercantile  partnership,  the  arbitrators  ought  not 
to  open  an  account  which  has  been  settled  previous  to  the  submission, 
if  objected  to  ;  but  if  they  do  this,  the  award  cannot,  for  this  reason,  be 
set  aside,  under  the  statute.(2)  A  submission  by  two  parties  on  one 
side,  and  cne  on  the  other,  includes  the  join/  and  individual  demands  of 
the  two,  against  the  other  party  ;  and  if  an  award  be  made  in  pursuance 
of  it,  sutih  award  may  be  pleaded  in  bar  to  an  action  by  one  of  the  joint 
obligors  against  the  other  party. (3)  So  a  submission  by  I),  and  M.  on 
one  side,  and  W.  and  his  partner  on  the  other,  will  authorize  an  award 
in  favor  of  the  former,  against  W.  alone.(4) 

In  an  action  on  an  award  a  court  of  law  cannot  inquire  whether  the 
arbitrators  erred  on  the  merits,  or  acted  corruptly  i  but  only  whether 
the  award  is  within  the  jurisdiction  or  power  conferred  by  the  submis- 
sion. (5) 

Where  no  time  is  specified  in  the  submission,  for  making  an  award,  it 
may  be  made  at  any  time.(6) 

The  submission  and  award  are  final  and  conclusive  between  the  parties, 
as  to  all  the  matters  embraced  by  the  terms  of  the  submission,  whether 
the  same  be  actually  submitted  and  passed  upon  at  the  hearing  or  not,  or 
whether  such  submission  or  award  be  by  writing  or  parol ;  and  a  sub- 
mission of  all  demands  includes  all  questions  concerning  real  as  well  as 
personal  estate,  provided  the  same  be  proper  subjects  of  submission,  with- 
in the  second  section  above  quoted.(z)  And  should  the  parties  submit 
all  demands  between  them,  and  the  arbitrators  make  an  award  there- 
upon, and  the  party,  by  mistake,  should  omit  to  bring  any  one  of  his  de- 
mands, though  entire  and  distinct,  before  the  arbitrators,  yet  he  cannot 
afterwards  sue  for  it.(a)  And  so  if  the  arbitrators  commit  a  mistake,(6) 
except  in  chancery,  where  relief  may  be  obtained  in  these  cases.(c)  (7) 

(y)  15  Wen.  104,  6,  per  Mr.  Senator        (xS  5  W®n-  268. 


Edwards,     ^e  also  id.  106,  per  Mr.        (a)  12  John.  811.    See  12  Wen.  879. 

6enator  Maison.    Id.  108,  per  Mr.  Sena-        (h)  2  John.  62. 

tor  Tracy.    23  id.  363.  (e)  Id.    8  John.  867.    9  id.  912. 


1)  Diedrick  v.  Richlev,  2  Hill,  271,  and  note  (a). 

'2)  17  Wen.  410. 

>)  19  id.  285. 

4)  Dater  v.  Wellinffton,  1  Hill,  319. 

'5)  Id.  ib. 

[6)  22  Wen.  125. 

,7)  Where  the  submission  is  in  pursuance  of  the  ftatute^  (he  court  named  in  Ihe 
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A  sabmission  to  arbitration  is  moreover  a  discontinuance  of  a  suit,  and 
if,  aftier  the  commencement  of  an  action,  and  htfore  flea  pleadedj  all  ac- 
tions, &c.  be  submitted  to  arbitration^  the  defendant  may  plead  the  fact, 
in  bar  of  the  further  maintenahce  of  the  suit.  And  such  a  plea  is  not  a 
plea  puis  darrein  C(mtinuance.{d)  If  there  be  a  siibmission  of  the  sub- 
ject in  controversy  to  arbitrators,  after  issue  joined^  followed  by  an  award, 
it  may  be  pleaded  puis  darrein  c(mtinuanct.{S) 

An  award  under  a  submission  is  thus  tnore  powetf\ll  in  extinguishing 
the  claims  of  the  parties  than  a  verdict  under  a  declaration,  be  it  never 
so  broad  ;  for  we  have  seen^  that  the  plaintiff  may,  on  the  trial,  with- 
draw, and  reserve  ah  entire  demand  for  future  litigation  *{e)  but  in  ar- 
bitration, like  the  defence  in  Lb  Guen  v.  Gouverneur  ahd  Eemble,(y*) 
every  thing  which  may  be  heard  and  determined  on  either  side,  is  for- 
ever extinguished,  and  cannbt  be  litigated  again.  Very  little  form  is 
necessary,  either  in  submitting  or  deciding  by  arbitration  those  contro- 
versies whi\3fa  lire  cognizable  before  a  justice.  The  parties  are,  either  in 
writing)  or  by  parol,  to  agree  on  such  men  as  they  choose,  consisting  of 
wb^t  number  they  please,  to  settle  their  disputes,  whose  duty  it  is,  when 
convened,  to  hear  the  proofs  and  allegations  of  the  parties,  as  nearly  ac- 
cording to  the  rules  of  law  as  may  be  ;  but  even  a  mistake  of  the  law, 
or  the  rules  of  a  court  of  equity,  will  not  vitiate  their  award. (g)  The 
parties  agree  to  submit  to  them  all  claims j  demands^  aciionsj  suiisy  guar- 
relsj  &c.  between  them,  the  extent  of  which  terms  were  considered, 
when  speaking  of  a  release  ;{h)  or  they  may  limit  the  submission  to  any 
specific  subject,  to  which  the  arbitrators  are  bound  to  adhere  strictly, 
like  an  attorney  to  his  power  ;({)  or  the  award  is  utterly  void,  at  least 
so  far  as  the  powers  of  the  arbitrators  appear  to  have  been  transcended 
on  the  face  of  the  award.  And  if  it  appear,  either  by  the  award  or  oth- 
erwise, that  they  awarded  upon  a  matter  not  submitted,  and  their  award 
thereupon  cannot  be  separated  from  such  parts  thereof,  as  might  other- 
wise be  valid,  but  all  are  intermixed,  the  whole  award  is  thus  tainted 


(d)  12  Wen.  503.    See  2  id.  505.  But  jun.  2S2.    3  Gaines,  166.    See  3  Paige, 

guere,  whether  a  mere  submiaaion  to  ar-  124.    Neither  can  it  be  impeached,  in 

Ditration  is  a  good  plea  in  bar.    If  a  mere  an  action ,  on  the  ground  that  it  is  againtt 

discontinuance,  should  it  not  be  pleaded  law.    7  Cowen,  185. 

in  abatement  f  (h)  Ante,  p.  220,  and  see  2  Gaines, 

tf)  Ante,  p.  168.                         ,  320.    9  John.  38. 

/)  Id.  174.    See  also  12  Wen.  1^6.  (t)  6  John.  13. 

[g)  Ambl.  245.    3  Atk.  495.    6  Vet. 

aubmission  have  power  for  certain  causes,  particularly  designated  in  the  statutei  to 
vacate  and  correct  the  award.    (2  IL  8.  447,  448.) 
(8)  West  V.  Stanley,  1  Hill,  69. 
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and  Toid.(y)  However,  there  is  no  doubt  that  an  award  imposing  dis- 
tinct duties,  in  distinct  parts,  may  be  good  as  to  part,  and  bad  as  to  the 
residue.(A;) 

A  very  usual  mod^  of  submission,  where  the  controversy  is  not  com- 
plicated, is,  drawing  poiutual  promissory  notes  sufficient  to  cover  the 
amount  or  balance  claimed  on  either  side ;  and  agreeing,  that  the  arbi- 
trators shall  endorse  down  or  deliver  up  both  or  either  of  the  notes  as 
they  shall  award.  A  note  thus  passed  ypon,  and  endorsed  down,  so  as 
to  meet  what  one  party  ought  to  recover  against  the  other,  has  been  ad- 
judged binding  and  v^lid  as  a  profnis^ory  nQte.(/) 

Before  the  revised  statutes,  if  there  were  several  arbitrators,  and  it 
ivas  intended  that  the  voice  of  a  majority,  or  any  number  short  of  the 
whole,  should  bind,  it  was  necessary  that  this  should  be  explicitly 
agreed  upon  by  the  parties ;  otherwise  the  award  of  a  majority,  &c. 
would  have  been  void.(m)  Now,  however,  the  same  x^ie  governs  as  in 
cases  of  reference  from  courts  of  record,(n)  as  we  saw  apt^,  p.  224,  ^  7, 
and  therefore,  in  the  absence  of  any  stipulation  to  the  contrary,  the 
award  of  a  majority  of  the  arbitrators  is  valid  and  binding  ypon  the  par- 
ties. And  this  provision  of  the  statute  is  unquestionably  applicable  to 
all  arbitrations,  whether  the  submission  be  by  parol  or  otherwise.(o) 
And  it  is  not  necessary  that  all  the  arbitrators  should  concur  in  the  de- 
cision of  every  questiop  which  arises  during  the  hearing,  as  to  the  ad- 
missibility of  evidence.(p)  But  it  is  necessary,  according  to  the  pro- 
visions of  the  section  just  referred  to,  that  all  the  arbitrators  should  meet 
together  i{q)  and  that  they  did  do  so,  should  be  csppressly  stated  in  the 
award,  although,  in  one  case,  it  was  held  that  this  might  be  shown  by 
proof  other  than  the  award  itself.(r)  But  an  arbitrator  cfinnQt  contra- 
dict an  award  he  has  signed. (s) 

The  arbitrators  beii^g  the  chosen  judges,  the  delegfites  and  agents  of 
the  parties,  may  bind  their  principals  to  do  any  act  touching  the  matters 
submitted,  which  the  parties  thenpselves  might  i^gree  to  do,  unless,  in- 
deed, it  be  that  the  party  shall  cause  spme  third  person  to  do  an  act, 
which  it  does  not  appear  he  has  a  right  to  require  of  him.(^)  And 
therefore,  where  the  parties  have  power  to  transfer  real  property,  arbi- 
trators may  award  that  they  shall  do  it.(i^) 


(i)  16  John.  227.    2  Gaines,  285.  3        (p)  3  Paige,  124. 
Cowen,  70.    5  id  197.  (q)  See  2  Wen.  494,  eonira.    Qefore 

(Ac)  2  Gaines,  234.    13  John.  264.  2    the  revised  statutes. 
Go  wen,  638.    1  id.  117.  (r)  7  Gowen,  290. 

(/)  3  G»ines,  16fi.  (a)  3  Paige,  124. 

(m)  6  John.  89.  (t)  13  John.  264. 

(n)  11  id.  402.  (tf)  2  Gpwen,  638. 

(o)  See  13  id.  187. 
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The  award  must  be  made  within  the  time  limited  by  the  submission, 
unless  extended  by  agreement,(v)  as  it  may  be.  And  this  stipulation  to 
extend  the  time  may  be  by  agreement  not  under  seal,  although  the  sub- 
mission was  by  bond. (to)  In  such  a  case,  however,  an  action  of  debt 
upon  the  bond  itself  cannot  be  maintained  ;  but  the  party  injured  by  the 
breach  of  the  agreement,  or  the  non-performance  of  the  award,  must 
seek  his  remedy  by  a  suit  upon  the  submission  implied  in  the  new  agree- 
ment, taken  in  connection  with  the  bond,  or  by  an  action  upon  the  award 
made  in  pursuance  of  such  si:ibmission.(x)  Where  no  time  is  limited 
within  which  the  arbitrators  are  to  make  their  award,  they  may  take 
their  own  time.(y) 

The  arbitrators  should  appoint  a  time  and  place  for  the  hearing,(2) 
and  see  that  both  parties  have  notice  thereof ;  and  in  one  case  it  was 
held,  that  unless  this  be  done,  the  award  is  a  nullity. (a)  It  has,  how- 
ever, been  recently  decided,  that  a  want  of  notice  is  no  defence,  at  laWy 
to  an  action  on  the  bond — the  party  injured  must  resort  to  the  court  of 
chancery  for  relief. (6)  Where  due  notice  is  given,  and  either  party 
refuse  to  attend,  the  arbitrators  have  power  to  proceed  and  decide  ex 
parte. 

The  parol  appointment  by  arbitrators,  of  an  umpire,  is  good,  unless 
the  submission  require  it  to  be  made  in  writing. (c) 

In  relation  to  the  revocation  of  the  powers  of  the  arbitrators,  and  the 
consequent  liability  of  the  party  revoking,  see  ante,  pp.  74,  76  ;  in  ad- 
dition to  which,  it  is  proper  here  to  observe,  that  before  the  revised  stat- 
utes, this  revocation  might  have  been  made  at  any  time  before  the  award 
was  published  ;{d)  now  it  must  be  before  the  cause  is  finally  submitted 
to  the  arbitrators  upon  a  hearing  of  the  parties.(e)  This  revocation  is 
not  complete  till  notice  of  it  be  given  to  the  opposite  party,  and  it  must 
be  according  to  the  submission,  either  by  parol  or  under  seal,(y)  and, 
therefore,  a  submission  by  bond  or  other  instrument  under  seal,  cannot 
be  revoked  by  parol. (^)  The  revocation  need  not  be  in  any  particular 
form  ;  any  thing  which  shows  an  intention  to  revoke,  is  sufficient.  Ac- 
cordingly, where  the  parties  had  submitted  to  arbitration  by  bond  ;  and 
two  of  them  signed  and  sealed  a  revocation  thus  :  ^'  To  J.  S.  and  S.  M., 


Co)  Kyd  on  Awards,  96.  (b)  5  Wen.  616. 

(w)  6  Paige,  673.  (cS  Id. 

(x)  See  opinion  of  the  Chancellor,  6  (d)  Kyd  on  Awards,  32. 

Paig^,  677,  and  the  cases  there  cited.  («)  Ante,  p.  74.    2  R.  S.  440,  §  33. 

(y)  Kyd  on  Awards,  96.  (/)  Kyd  on  Awards,  33,  33.    8  Jokn. 

(z)  See  ante,  p.  224,  §  3.  126. 

(a)  6  Cowen,  103w  (g)  Id. 
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(the  arbitrators,)  and  E.  F.,  (the  opposite  party,)  we  the  subscribers 
revoke.  Take  notice,  that  the  arbitration  bonds  executed  by  us  and 
you,  dated,  &c.  referring  certain  disputes,  &c.  therein  mentioned  be- 
tween us  and  you,  the  said  £.  F.,  to  you,  the  said  J.  S.  and  S.  M.,  as 
by  reference,  &c.  In  witness,"  &c.  This  was  held  sufficiently  certain 
as  a  revocation. (A) 

In  case  the  submission  be  by  parol,  it  would  be  enough  for  the  party 
revoking,  to  say,  in  the  presence  of  the  arbitrators  and  opposite  party, 
in  general  terms,  that  he  revokes  their  powers  under  the  submission. 
If  the  submission  be  by  an  instrument  under  seal,  it  would  be  well  that 
the  revocation  should  be  in  something  like  the  following  form  : 

Form  of  revocation. 

To  A.  B.  and  C.  D. 

Take  notice,  that  I  hereby  revoke  your  powers  as  arbitrators  un- 
der the  submission  made  to  you  by  E.  F.  and  myself,  by  our  mutual 
bonds,  dated,  &c.  Witness  my  band  and  seal,  this  ....  day  of  ...«, 
1844.  John  Doe.      [l.  s.] 

Of  this  revocation,  notice  to  the  opposite  party  should  be  given  in  this 
form  : 

Form  of  notice  of  revocation. 

To  E.  F. 

Take  notice,  that  I  have  this  day  revoked  the  powers  of  A.  B. 
and  C.  D.,  arbitrators,  chosen  to  settle  the  matters  in  controversy  be- 
tween us,  by  an  instrument  of  revocation,  of  which  the  following  is  a 
copy. 

Dated Yours,  &c. 

John  Doe. 

{Here  insert  copy  of  revocation.) 

Where  the  submission  is  by  two  on  the  one  side  and  one  on  the  other^ 
one  of  the  two  cannot  revoke  the  powers  of  the  arbitrators,  without  the 
assent  of  the  other.  (») 

As  to  the  award  itself,  one  rule  is,  that  it  correspond  with  the  submis- 
sion  ;  that  is,  the  arbitrators  must  not  exceed  the  powers  conferred  on 


(h)  I  Cowen,  885.  (0  12  Wen.  578. 
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them,  and  make  an  award  concerning  matters  not  within  the  terms  of 
the  submission.  But  we  have  already  seen  that  an  award  may  be  void 
in  part  and  valid  as  to  the  residue.(9)  An  award  made  without  notice 
of  hearing  to  the  losing  party,  is  void  ;  and  such  defence  may  be  set  up 
in  an  action  at  law  upon  the  bond.  The  arbitrator  is  sole  judge  of  what 
is  reasonable  notice  of  hearing.  (10)  An  umpire  cannot  be  appointed 
by  parol  when  it  is  provided  that  the  submission  shall  he  made  a  rule 
of  court.  If,  however,  the  arbitrators  and  umpire  sit  together,  hear  the 
parties,  and  unite  in  making  the  award,  the  award  is  sufficient  evidence 
of  the  appointment,  unless  the  submission  requires  the  appointmept  ta 
be  made  previous  to  entering  upon  the  he9ring.(ll) 

At  common  law,  where  the  submission  is  by  parol,  the  award  may  be 
by  parol  also;  and  so  may  be  the  appointpient  of  an  umpire.(19)  Un- 
der a  general  submission  to  arbitration  by  partners,  of  accounts,  dealings, 
controversies,  demands,  &c.,  as  well  individually  as  partnership  con- 
cerns and  transactions,  an  award  giving  the  joint  property  to  one  of  the 
partners,  and  directing  him  to  pay  the  other  partner  a  sum  in  gross,  and 
to  discharge  and  ss^tisfy  the  debts  owing  by  the  firm,  is  good  and  will  be 
supported,  especially  if  there  be  n6  evidence  that  the  arbitrators  have 
decided  matters  not  in  dispute  between  the  parties. (j)  Upon  a  submis- 
sion by  F.,  E.,  and  C,  partners,  of  all  accounts,  &c.  the  arbitrators 
awarded  that  F.  and  E.  should  each  pay  C.  a  specified  sum  ;  that  out 
of  the  amount  C.  should  be  eptitled  to  a  given  portion,  the  rest  to  be 
applied  by  him  to  pay  the  partnership  debts,  and  the  remainder,  if  any^ 
to  be  equally  divided  between  the  partners ;  it  was  held,  on  a  demurrer 
to  a  declaration  setting  forth  the  award,  that  it  was  prima  facie  suffi- 
ciently certain  and  final. (13)  If  there  is  nothing  on  the  face  of  an 
award  showing  that  it  may  not  be  rendered  certain  by  matter  extrinsic, 
the  intendment  will  be  that  it  is  certain,  until  the  contrary  be 
shown. (14)  An  award  of  arbitrators  may  determine  a  question  of  loca- 
tion or  boundary ;  and  it  is  competent  for  the  arbitrators  to  prove  by 
parol  the  conformity  of  the  award  to  the  submission.(A:)  When  by  the 
terms  of  submission  to  arbitration,  the  award  is  to  be  attested  by  a  sub- 
scribing witness,  or  is  required  to  be  made  by  the  arbitrators  in  any  oth<* 


(i)  6  Wen.  268.  (*)  12  id.  578, 

'9)  See  ante,  p.  227. 
10)  Elmendorf  v.  Harris,  23  Wen.  628, 
'11)  Id.  ib. 
'12)  Id.  ib. 

13)  Case  v.  Ferris,  2  HiU,  75, 

14)  Id.  ib. 
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er  particular  form^  the  award  is  not  made,  and  ready  to  be  delirered  to 
the  parties,  until  such  form  is  complied  with.(/) 

Another  rule  is,  that  the  award  must  be  final,  that  is,  it  tiQUst  make  a 
final  disposition  of  the  matters  embraced  in  the  submission),  so  that  they 
may  not  become  the  subject  or  occasion  of  future  litigation  between  the 
parties.  (971) 

The  award  must  also  be  certain — ^that  is,  the  act  awarded  to  be  done, 
and  the  thing  about  which  it  is  to  be  done,  should  be  so  far  pointed  out, 
that  any  one  can  see,  or  find  out  what  steps  are  to  be  taken  in  perform- 
ing Tt ;  and,  accordingly,  an  award  to  finish  the  house^  or  to  pay  for  tht 
storey  without  saying  what  house  or  what  stove,  is  void  for  uncertain-. 
ty.(n)  So,  an  award  to  pay  the  costs  of  the  arbitration,  without  saying 
how  much  ;(o)  so  an  award  to  give  good  and  sufficient  security^  without 
defining  the  nature  of  the  security.(p)    And  so  of  the  like  cases.(9) 

Where  arbitration  bonds  were  dated  August  21st,  1813,  and  the  award 
was  dated  August  23d,  1813,  and  recited  bonds  dated  the  21st  of  August 
last  fast;  it  was  held,  that  if  a  correct  recital  were  necessary,  it  should 
be  construed,  in  support  of  the  award,  to  refer  to  the  day,  i.  e.  the  21^/ 
last  past  J  instead  of  the  months  i.  e.  August  last  past.{r) 

The  authority  to  award  costs  is  necessarily  incident  to  the  power  of 
arbitrators  ^{s)  and  the  penalty  of  an  arbitration  bond  does  not  limit  their 
powers,  so  that  they  cannot  award  a  sum  beyond  it. (if) 

A  promise,  by  a  party  in  whose  favor  an  award  is  made,  to  correct 
any  mistakes  which  may  have  been  made  by  the  arbitrators,  is  void  for 
want  of  consideration ;  at  all  events,  a  defendant  cannot  avail  himself  of 
it  by  way  of  set-off  or  defence  in  an  action  on  the  award. (u) 

Where,  by  the  terms  of  an  award^  acts  are  to  be  performed  on  the 
same  day  by  both  parties,  it  is  incumbent  on  the  plaintiff,  who  sues  upon 
the  award^  to  aver  performance,  or  an  offer  to  perforiln  on  his  part  ;  and 
if  he  neglect  to  do  so^  the  defendant  may  crave  oyer  on  the  award  and 
demur  to  the  declaration,  or  plead  the  non-performance  of  the  plaintiff 
in  bar  of  the  action. (i?) 

Proof,  that  arbitrators,  before  making  an  award,  resigned  their  author- 


n  6  Paige,  575.  123,  4,  128,  194,  196,  7.     See  alio  1 

m)  12  Wen.  877.  Cowen,  117.    5  Wen.  268. 

n)  2  Gaines,  235.  (r)  3  Cowen,  70. 

f)2id. — 

t)  7  id. 


o)  Id.  (•)  2  id.  638. 

(p)  9  John.  43.    8  Cowen,  235.  (t)  7  id.  522. 

See  this  rule  further  exemplified  (u)  2  Wen.  567. 

cases  cited  in  Kyd  on  Awards,  (v)  12  id.  591. 


by  the 
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ity,  and  that  such  resignation  was  accepted  by  the  parties,  is  admissible 
in  bar  of  an  action  on  the  award  .(ta) 

The  arbitrator  is  sole  judge  of  what  is  reasonable  notice  of  hearing ;  I 

but  an  award  made  without  any  notice  of  hearing  to  the  losing  party,  is  ] 

void ;  and  such  defence  may  be  set  up  in  an  action  at  law  upon  the  j 

bond. (15)  An  umpire  cannot  be  appointed  by  parol  when  it  is  provided 
that  the  submission  shall  be  made  a  nde  of  court.  If,  however,  the  ar- 
bitrators and  umpire  sit  together,  hear  the  parties,  and  unite  in  making 
the  award,  the  award  is  sufficient  evidence  of  the  appointment ;  unless 
the  submission  requires  the  appointment  previous  to  entering  upon 
the  hearing.(16)  At  common  law,  where  the  submission  is  by  parol, 
the  awarding  may  be  so  also ;  and  so  may  be  the  appointment  of  an 
umpire.(17) 

The  above  remarks  and  directions,  with  the  forms  which  we  are  about 
to  give,(18)  will,  generally,  be  a  sufficient  guide  in  conducting  the  pro- 
ceedings of  an  arbitration. 

Common  Bond  of  Arbitration. 

Enow  all  men  by  these  presents,  that  I,  A.  B.,  of  the  town  of  P.,  in 
the  county  of  D.,  gentleman,  am  held  and  firmly  bound  to  E.  F.,  of  the 
city  of  . . .  • ,  merchant,  in  the  sum  of  $500  of  good  and  lawful  money 
of  the  United  States,  to  be  paid  to  the  said  E.  F.,  or  to  his  certain  at- 
torney, executors,  administrators,  or  assigns,  for  which  payment,  to  be 
well  and  faithfully  made,  I  bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, firmly,  by  these  presents.  Sealed  with  my  seal.  Dated 
the 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A. 
B.,  his  heirs,  executors,  and  administrators,  on  his  or  their  parts  and  be- 
halves, shall  and  do  in  all  things,  well  and  truly  stand  to,  obey,  abide 
by,  perform,  fulfil  and  keep  the  award,  order,  arbitrament,  and  final  de- 
termination of  M.  N.,  O.  P.,  and  P.  R.,  t>f,  &c.  arbitrators,  indifferently 
elected  and  named,  as  well  on  the  part  and  behalf  of  the  above  bounden 


(tu)  2  Won.  567. 

15)  EIroendorf  v.  Harris,  28  Wen.  628. 

16)  Id.  ib. 
17)  Id. ib. 

^18;  In  the  first  edition  of  the  treatise,  no  form  of  a  Submission  bond,  or  A. ward 
was  inserted.  The  omission  has  g^ven  rise  to  much  embarrassment  and  trouble  to 
many  who  have  not  the  means  or  opportunity  of  referring  to  books  of  precedents. 
We  nave  therefore  copied  thoae  forms  from  me  Clerfe^s  distant,  Poughkeepsie  ed. 
1884,  at  pp.  54,  5,  6,  7. 
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A.  B.,  as  of  the  above  named  £.  F.,  to  arbitrate,  award,  order,  judge, 
and  determine,  of  and  concerning  all,  and  all  manner  of  action  and  ac- 
tions, cause,  and  causes  of  actions,  suits,  bills,  bonds,  specialties,  judg- 
ments, executions,  quarrels,  controversies,  trespasses,  damages,  and  de- 
mands, whatsoever,  at  any  time  heretofore  had,  made,  moved,  brought, 
commenced,  sued,  prosecuted,  done,  suffered,  committed,  or  depending, 
by  and  between  the  said  parties,  so  as  the  said  award  be  made  in  wri- 
ting, under  the  hands  of  the  said  M.  N.,  O.  P.,  and  Q.  R.^  or  any  two 
of  them,  and  ready  to  be  delivered  to  the  said  parties  in  difference,  or 
such  of  them  as  shall  desire  the  same,  on  or  before  the  . .  •  •  day  of 
• .  •  • ,  then  this  obligation  to  be  void,  or  else  to  remain  in  full  force. 

If  it  is  intended  to  have  a  judgment  entered  on  an  award^  and  to  give  - 
power  to  a  court  of  record  to  modify  or  vacate  the  award  according  to  the 
statu  tey  the  following  clause  must  be  added  at  the  end  of  the  condition^ 
as  follows  :{x) 

And  it  is  hereby  agreed,  that  a  judgment  of  the  supreme  court  of  ju- 
dicature of  the  people  of  the  state  of  New- York,  (or  of  the  court  of  com- 
mon pleas  of  Saratoga  county,)  shall  be  rendered  upon  the  award  to  be 
made  pursuant  to  the  above  submission.  A.  B.  [l.  s.] 

Form  of  an  award  that  one  party  shall  pay  money  unto  the  other ^  and 
convey  an  interest  as  lessee  for  years  in  land.  Ml  suits  to  cease. 
Parties  mutually  to  give  general  releases. 

To  all  to  whom  these  presents  shall  come,  A.  A.  of  . .  •  • ,  C.  C.  of 
.  •  •  • ,  and  D.  D.  of  . .  •  • ,  send  greeting.  Whereas,  divers  suits,  dis- 
putes, controversies,  and  differences,  have  happened  and  arisen,  and  are 
DOW  depending  between  E.  E.  of  .  • .  • ,  and  F.  F.  of  .  •  • . ,  for  pacify- 
ing, composing  and  ending  whereof,  the  said  E.  E.  and  F.  F.  have  bound 
themselves  each  to  the  other,  in  the  penal  sum  of  $500,  by  several  bonds 
or  obligations,  bearing  date  .  • . .  last  past,  before  the  date  hereof,  with 
condition  thereunder  written,  to  stand  to,  obey,  abide,  perform  and  keep  ^ 
the  award,  order,  arbitrament,  final  end  and  determination  of  the  said 
A.  A.,  C.  C.  and  D.  D.,  arbitrators  indifferently  named,  elected  and 
chosen,  as  well  on  the  part  and  behalf  of  the  said  E.  £.  as  of  the  said 
F.  F.,  to  arbitrate,  award,  adjudge  and  determine,  of  and  concerning  all, 
and  all  manner  of  action  and  actions,  cause  and  causes  of  actions,  suits, 
bills,  bonds,  judgments,  executions,  quarrels,  controversies,  trespasses, 
damages  and  demands  whatsoever,  at  any  time  or  times  theretofore  had, 


(x)  See  ante,  p.  224,  §  1.    See  alfo  2  R.  S.  447,  8,  9. 
Vol.  II.  30 
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made^  cotntnenced,  sued,  prosecuted,  or  depending,  bj  or  between  the 
said  parties,  or  either  of  them,  so  as  the  said  award  should  be  made  in 
writing,  under  the  hands  and  seah  <^  the  said  arbitrators,  or  any  two  of 
them,  ready  to  be  delivered  unto  the  said  parties,  or  such  of  them  a# 
should  require  the  same,  on  or  before  the  . . .  •  day  of  this  instant  • . .  •  y 
as  by  the  said  obligations  and  conditions  thereof,  it  doth  and  may  ap- 
pear :  JWio  know  ^e,  that  the  said  A.  A.,  C.  C.  and  D.  D.,  taking  upon 
them  the  charge  and  burden  of  the  said  award,  and  having  deliberately 
heard  the  allegations  and  proofs  of  both  the  said  parties,  do,  by  these 
presents,  arbitrate,  award,  order,  decree  and  adjudge,  of  and  concerning 
the  premises,  in  manner  and  form  following,  that  is  to  say. 

First  J  they  do  award,  order,  decree  and  adjudge,  that  the  said  F.  F., 
or  his  heirs,  shall  and  do,  on  or  before  the  . .  •  •  day  of  .  •  • .  next  enso* 
ing  the  date  hereof,  make  and  execute  a  good  and  sufficient  conveyance 
of  his  interest  as  lessee  for  years  of  a  certain  farm  in  the  possession  of 
the  said  F.  F.,  situate  • .  • . ,  pursuant  and  according  to  the  true  intent 
and  meaning  of  certain  articles  of  agreement,  bearing  date  on  or  about 
the  .  • . .  day  of  . .  • . ,  and  made  between  the  said  F.  F.  of  the  one  part^ 
and  the  said  E.  E.  of  the  other  part,  or  as  near  the  same  as  the  present 
circumstances  will  admit. 

Jb%d  alsoy  the  said  arbitrators  do  further  award,  decree  and  adjudge, 
that  the  said  F.  F.,  his  executors,  or  administrators,  shall  and  do,  on  or 
before  the  . . .  •  day  of  .  •  •  •  next  ensuing  the  date  hereof,  pay,  or  cause 
to  be  paid  unto  the  said  E.  E.,  his  executors  or  administrators,  at  or  in 
the  now  dwelling  house  of  the  said  E.  £.,  in  .  • . .  aforesaid,  the  sum  of 
fifty  dollars,  in  full  payment,  discharge  and  satisfaction,  of  and  for  all 
monies,  debts,  duties,  due  or  owing  unto  the  said  E.  E.  by  the  said  F.  F. 
upon  any  account  whatsoever,  at  any  time  before  their  entering  into  the 
said  bonds  of  arbitration  as  aforesaid. 

And  also,  the  said  arbitrators  do  hereby  further  award,  order,  decree^ 
|iad  adjudge,  that  all  actions  and  suits  commenced,  brought  or  depend- 
ing, between  the  said  E.  £.  and  F.  F.,  for  any  matter,  cause  or  thing 
whatsoever,  arising  or  happening  at  the  time  of,  or  before  their  entering 
into  the  said  bonds  of  arbitration,  shall,  from  henceforth,  cease  and  de- 
termine,  and  be  no  further  prosecuted  or  proceeded  in  by  them,  or  either 
of  them,  or  by  their  or  either  of  their  means,  consent  or  procurement. 

And  lastly^  the  said  arbitrators  do  hereby  further  award,  order,  ad- 
judge, and  decree,  that  the  said  E.  E.  and  F.  F.  shall  and  do,  within 
the  space  of  two  days  next  ensuing  the  date  of  this  present  award,  seal 
and  execute  unto  each  other,  mutual  and  general  releases  of  all  actions, 
cause  and  causes  of  actions^  suits,  controversies,  trespasses,  debts,  duties, 
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^hmages,  accocMrts,  reckonings  asd  deoaands  \vliatsoever,  for  or  by  rea- 
son of  any  matter,  cause  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  the  said  bonds  of  arbitration  as  aforesaid. 
Im  wiinefs  whereof,  the  said  arbitrators  to  this  present  award  have  set 
their  hands  and  seals  this  •  • .  •  day  of  •  •  •  • ,  &c. 

[SeMlt.] 

On  application  to  a  justice  of  the  peace  for  a  subpcsna  to  compel  the 
attendance  of  witnesses  before  arbitrators,  according  to  the  provisions  of 
the  statute,  cited  ante,  p.  224,  §  6,  it  would  seem  that  he  may  issue  the 
eubpoena  without  any  proof  whatever.  The  present  statute,  unlike  the 
former  act,(y)  does  not  expressly  require  proof  that  a  submission  has 
been  made.  It  would  be  well,  however,  in  all  cases,  for  the  justice  to 
take  proof  of  the  submission,  by  the  oath  of  the  party  or  some  third  per- 
son applying  in  his  behalf.  The  oath  to  be  administered  may  be  in  the 
following  form : 

Form  qf  the  oath. 

You  do  swear  that  you  will  make  true  answers  to  such  questions  aa  { 
shall  put  to  you,  touching  the  necessity  and  propriety  of  my  issuing  a 
subpoena  upon  your  present  application  therefor.  («) 

On  being  satisfied  from  the  answers  of  the  party,  under  oath,  that  a 
submission,  &c.  has  been  made,  a  subpoena  issues  in  the  following  form  : 

Subpcma  to  appear  before  arbitrators. 

The  People  of  the  State  of  New-York  :  To  A.  B.,  C.  D.  and  E.  P. 
You  and  each  of  you  are  commanded  personally  to  appear  and  attend  at 
the  inn  of  Lyndes  Emerson,  in  the  town  of  Wilton,  in  the  county  of 
Saratoga,  on  the  first  day  of  September  next,  at  ten  o'clock  in  the  fore- 
noon of  that  day,  before  O.  H.,  J.  K.  and  L.  M.,  arbitrators  chosen  to 
determine  a  controversy  between  N.  O.  and  P.  Q.,  then  and  there  to 
testify  as  a  witness  in  relation  thereto,  before  said  arbitrators,  on  the 
part  of  the  said  N.  O.  Hereof  fail  not  at  your  peril.  Given  under  my 
hand  this  tenth  day  of  August,  1844. 

Seth  Fe&ay,  Justice  of  the  Peace. 

The  form  of  proceeding  against  a  witness  who  neglects  or  refuses  to 


(i)  Laws  of  1824,  p.  286,  §  11. 
also  Laws  of  1818,  p.  m,  $  28. 


See       (x)  See  Vol.  I.  p.  514. 
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attend,  after  having  been  duly  subpcenaed,  is  the  same  in  proceedings 
before  arbitrators  as  in  causes  before  justices  of  the  peace.  (See  ante, 
p.  224,  §  6.)  We  therefore  reserve  this  subject  for  future  consideration, 
vpith  the  simple  remark,  that  the  forms  which  we  shall  hereafter  give, 
applicable  to  proceedings  against  witnesses  neglecting  to  attend  before 
justices,  will  serve  every  purpose  in  like  proceedings  before  arbitrators, 
with  some  very  slight  verbal  alterations,  which  will  readily  suggest 
themselves. 

Form  of  the  oath  to  be  administered  to  a  witness  before  arbitrators. 

You  do  swear  that  the  evidence  you  shall  give  to  these  arbitrators, 
{or  this  arbitrator j)  touching  or  concerning  the  matters  in  difference  sub- 
mitted for  their  {or  his)  determination  and  award,  by  and  between  N. 
O.  of  the  one  part,  and  P.  Q.  of  the  other  part,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.(z) 

The  statute  also  requires  that  the  arbitrators  shall  be  sworn. (a)  And 
such  oath,  as  also  the  oaths  to  witnesses,  may  be  administered  by  any 
judge  of  a  court  of  record,  or  by  a  justice.(6)  The  oath  to  arbitrators 
may  unquestionably  be  dispensed  with,  by  consent  of  parties,  notwith- 
standing the  statute,  yet  it  is  advisable  in  all  cases  that  it  should  be  ad- 
ministered.    It  may  be  in  the  following  form  : 

Form  of  the  oath  to  be  administered  to  the  arbitrators. 

You  and  each  of  you  do  swear  that  you  will  faithfully  and  fairly  hear 
and  examine  the  matters  in  controversy,  submitted  to  you  as  arbitra- 
tors, by  and  between  N.  O.,  of  the  one  part,  and  P.  Q.,  of  the  other 
part,  and  a  just  award  thereof  make,  according  to  the  best  of  your  un- 
derstanding.(c) 

For  a  full  collection  of  authorities  on  the  subject  of  awards,  see  Cow- 
en  &  Hill's  Notes  to  Phil.  Ev.  1025  to  1043. 

ACCORD  AND  SATISFACTION. 

This  is  another  remedy  by  the  act  of  the  paKies.  Instead  of  calling 
in  the  aid  of  arbitrators,  they  adjust  the  difference  themselves,  determine 
what  the  party  in  default  is  to  do,  in  satisfaction  of  the  claim  or  demand 


8 


See  Vol.  I.  p.  614.  (6)  Id.  §  5. 

Ante,  p.  224,  §  4.  (c)  See  VoL  L  p.  514. 
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against  him ;  and  when  such  agreement  is  executed,  it  is  a  complete  bar 
of  an  action  for  the  demand  thus  satisfied,  and  may  be  set  up  as  a  de- 
fence therein,  by  a  special  plea,  the  same  as  a  former  recovery,  or  award. 
The  settlement  or  agreement  to  take  up  satisfied  with  such  an  act  or 
things  is  called  an  accord.  When  the  act  is  done,  or  the  thing  is  actu- 
ally delivered  or  paid,  pursuant  to  the  accord^  this  becomes  a  satisfac- 
tion ;  for  the  demand  is  then  not  only  settled^  but  satisfied.  This  is  dis- 
tinguishable from  payment  or  performance,  which  are  always  in  fulfil- 
ment of  some  contract  between  the  parties  in  the  very  terms  of  the  con- 
tract, at  least  in  kindy  though  not  perhaps  strictly  at  the  day  ;  whereas, 
accord  and  satisfaction  is  the  substitution  of  some  collateral  thing  in  lieu 
of  payment  or  performance,  either  before  or  after  a  breach  of  the  con- 
tract ;  or  it  may  be  the  receipt  of  a  sum  of  money,  or  other  thing,  in 
satisfaction  for  some  wrong,  (d) 

An  accord  and  tender  of  performance  is  no  bar  to  an  action.  To  ren- 
der an  accord  a  bar  it  must  be  executed. (21) 

FORM  OF  THE  PLEA. 

That  after  the  cause  of  action  stated  in  the  declaration  of  the  said  P. 
arose,  viz.  on,&c.  the  said  D.  delivered  to  the  said  P.,  one  silver  watch, 
and  the  said  P.  then  received  the  same,  in  full  satisfaction  and  discharge 
of  the  claim  set  forth  in  the  said  declaration. 

This  plea  can  easily  be  adapted  to  the  delivery  of  any  other  article, 
or  a  sum  of  money,  promissory  note,  or  the  assignment  of  a  chose  in  ac- 
tion, or  the  performance  of  any  other  act  in  satisfaction,  &c. 

Accord  without  satisfaction  is  no  bar.  *  Thus,  though  the  plaintiff  had 
agreed  to  take  a  watcl^^s  in  the  last  plea,  this  alone  would  not  bar  the 
action,  even  though  the  watch  had  been  tendered  and.  ref used. (e)  It  is 
true  that  some  of  the  judges  thought,  in  the  case  in  3  John.  Cas.  243, 
that  where  the  agreement  to  make  satisfaction  is  such  as  to  afford  a  rem- 
edy upon  it  by  action,  a  tender  alone  is  sufficient ;  that  case,  however,  is 
better  put  upon  the  ground  that  the  plaintiff  had  done  therein  what  was 


(d)  See  8  Black.  Com.  15,  16.     9  Bl.  817.    5  John.  886.    3  John.  Cas.  243. 
Go.  79.  19  Wen.  516.    5  DowL  &  Ryl.  138.    3 

(e)  2  T.  R.  24.    5  id.  141.    9  Go.  79.  Barn.  &  Creu.  257. 
1  Ld.  Raym.  122.    8  East,  252.    2  H. 

(21)  Brooklyn  Bank  v.  De  Qrauw,  23  Wen.  842. 
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equivalent  to  an  actual  acceptance. (/)    And  in  19  Wen.  516,617^  Mr. 
Justice  Bronson  J  after  stating  the  rule  as  above^  remarked  :  ^^  It  has  beoi 
said  that  a  different  rule  was  laid  down  in  3  John.  Cas.  243 ;  but  the  re- 
mark is  not  well  founded.    The  question  there  was  one  of  evidence — not 
of  pleading.     Thompson,  J.  said,  there  were  ^  circumstances  from  which 
the  jury  might  infer  an  actual  acceptance  at  the  place  where  the  coal 
lay,  and  that  they  were  there  at  the  risk  of  the  plainti&.'    And  Kent,  J. 
said,  there  were  facts  from  which  the  jury  might  infer  an  acceptance  on 
the  part  of  the  plaintiffs,  and  that  they  were  concluded  by  their  declara- 
tions from  denying  an  acceptance."    If  the  parties  agree  that  the  debtor 
shall  pay  a  certain  sum,  or  perform  any  act,  as  a  satisfaction  at  a  future 
day,  this  agreement  cannot  be  pleaded  in  bar  to  an  action  brought  be- 
fore the  period  has  arrived ;  the  mere  promise  being  no  satisfaction. (g*) 
Such  was  the  case  in  2  T.  R.  24  ;  the  court  saying  that  the  promise  was 
a  nudum  pactum  in  its  creation,  for  want  of  consideration,  and  therefore 
not  binding,  unless  executed.     But  in  a  recent  case,  (2  Barn.  &  Adolph. 
328,)  the  same  court,  although  impliedly  recognizing  the  authority  of  the 
former  case,  by  indicating  a  distinction,  seem  to  have  taken  new  ground. 
The  latter  case  was  this — a  debtor,  being  unable  to  meet  the  demands  of 
his  creditors,  they  signed  an  agreement,  with  the  assent  of  the  debtor,  to 
accept  payment  by  his  covenanting  to  pay  two-thirds  of  his  annual  in- 
come to  a  trustee  of  their  nomination,  and  give  a  warrant  of  attorney  as 
collateral  security.     The  creditors  never  nominated  a  trustee,  and  the 
agreement  was  not  acted  upon,  and  one  of  the  creditors  brought  an  ac- 
tion against  the  debtor  for  his  demand — the  debtor  appeared  to  have 
been  always  willing  to  perform  his  part  of  the  engagement ;  held,  that 
the  agreement,  though  not  properly  an  accord  and  satisfaction,  was  still 
a  good  defence  under  the  genef^l  issue,  as  it  constituted  a  valid  new  con- 
tract between  the  creditor  and  the  debtor,  capable  of  being  immediately 
enforced,  and  the  consideration  for  which,  to  each  creditor,  was  the  for- 
bearance of  the  rest,  and,  as  there  appeared,  no  failure  of  performance 
on  the  part  of  the  debtor.(22)     The  assignment  and  acceptance  of  a 
chose  in  action  is  a  good  satisfaction.(A)     Accordingly,  when  a  creditor, 
on  a  compromise  with  his  debtor,  accepts  the  note  of  a  third  person  for 


(/)  See  16  John.  88,  per  Spencer,  J.  accord,  it  would  be  sufficient  in  wich 

(g)  See  Chit,  on  Con.  286,  and  the  case.    Id. 

casei  there  cited.    But  quere.    It  would  (A)  6  John.  986*    1  Taunt  526«    6 

seem,  that  if  there  wai  a  new  and  good  East,  290.    See  8  Wen.  66. 
consideration,  mutually  binding  as  to  the 

(22)  See  Chit  on  Con.  8d  Am.  ed.  285,  286,  in  note. 
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a  mm  less  tlutn  the  debt  due  to  him,  in  full  payment  of  such  debt,  the 
transfer  and  acceptance  of  such  note  may  be  pleaded  as  an  accord  and 
satisfaction  in  bar  of  an  action  for  the  recovery  of  any  portion  of  the 
debt  beyond  the  sum  secured  by  the  note.(i)  So  the  absolute  ac* 
ceptanoe  of  the  note  of  a  third  person  from  one  of  the  members  of  a 
firm,  endorsed  by  him,  together  with  the  payment  in  cash  of  the  balance 
of  the  account  against  the  firm,  operates  as  a  payment  and  satirfao- 
tion.{2Z) 

But  the  acceptance,  by  a  creditor,  of  a  dividend  under  a  voluntary 
aerigntnent  made  by  a  debtor  without  the  concurrence  of  his  creditor, 
and  Without  an  agreement  on  the  part  of  the  creditor  to  accept  the  as- 
signment in  satisfaction  of  his  debt,  is  not  a  bar  to  an  action  for  the  bal- 
ance of  the  debt.(j)  And  although  a  creditor  who  has  signed  a  com- 
position deed,  and  released  his  debtor  from  all  demands,  cannot,  in  gene- 
ral, sustain  an  action  against  such  debtor  for  any  demand  arising  or  con- 
tract existing  at  the  time  of  such  composition  ;  still,  where  such  debtor 
had  fraudulently  released  a  judgment  assigned  by  him  to  his  creditor 
long  previous  to  such  composition,  and  the  creditor  signed  the  compo- 
sition deed  in  ignorance  of  the  fraud  committed  upon  him  ;  it  was  held, 
that  notwithstanding  the  composition  and  release,  an  action  lay  at  the 
suit  of  the  creditor,  for  a  breach  of  the  covenants  contained  in  the  as- 
sigDaent.(fc)  Payment  of  a  less  sum,  after  a  debt  is  due,  in  satisfaction 
thereof,  is  not  a  good  plea ;(/)  (24)  though  a  payment  of  the  whole 
debt  without  the  interest  would  bar  the  action  ;{m)  and  so  would  the 
payment  of  a  less  sum,  if  made  and  received  in  satisfaction  of  the  debt 
before  it  falls  due.(»)  The  performance  of  one  of  two  things  stipulated 
for  by  an  accord,  is  nugatory ;  and  where  it  was  agreed  that  the  plaintiff 
and  defendant  should  each  deliver  up  his  part  of  an  indenture  to  be  can- 
celled, and  the  defendant  had  delivered  up  his  part,  this  was  held  no 
accord  and  satisfaction.(o)  Where  the  plaintiff  agrees  to  receive  any 
thing  in  satisfaction  of  his  claim,  a  delivery  thereof  to  a  person  appointed 


(i)  14  Wen.  116.    See  also  20  John.        (0  5  John.  271.    17  id.  169. 
76.    1  Wen.  172.    3  id.  68.    8  Cowen,        (m)  5  id.  271. 
79.  (n)  2  Lev.  81. 

(o)  1  Ld.  Raym.  203.    3  Lev.  189. 


( I)  14  Wen.  100. 
Ik)  15  id.  851. 


(W)^  21  Wen.  450.  See  this  case  at  large.  The  remarks  of  Gowen,  J.  and  the 
authomies  cited  by  him  in  delivering  the  opinion  of  the  court,  relate  to  the  subject 
discussed  ante,  p.  57,  &c . 

(24)  Yet  an  accoid  and  satisfaction  of  the  conditbn  of  a  penal  bond  (^$r  the 
day  of  payment,  is  a  good  bar  to  an  action  on  the  bond.    (7  Cowen,  224.) 
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by  him  to  receive  it,  is  equivalent  to  a  receipt  thereof  bj  himself,  and 
shall  be  adjudged  a  satisfaction. (p) 

A  deed  before  breach,  cannot  be  discharged  by  accord  and  satisfaction 
without  a  deed,  but  after  breach,  accord  and  satisfaction  without  deed  is 
a  good  plea.  The  satisfaction  must  be  a  reasonable  one.  Generally 
speaking,  the  mere  acceptance  of  a  less  sum,  is  not,  in  law,  a  satisfaction 
of  a  greater ;  and  this  though  an  additional  security  be  given.  Howev- 
er, an  agreement  between  a  debtor  and  creditor  that  part  of  a  large 
sum  due  should  be  paid  by  the  debtor,  and  accepted  by  the  creditor  as  , 
a  satisfaction  for  the  whole,  might,  under  special  circumstances,  operate 
as  a  discharge  of  the  whole  ;  but  then  the  legal  effect  of  such  an  agree- 
ment might  be  considered  to  be  the  same  as  if  the  whole  debt  had  been 
paid,  and  a  part  had  been  returned  as  a  gift  to  the  party  paying.  The 
mere  fulfilment  of  an  act  which  a  party  is  bound  in  law  to  perform,  is 
no  satisfaction.  Conferring  a  benefit  to  a  third  person,  at  the  debtor's 
request,  is  sufiicient.(9) 

The  satisfaction  should  proceed  from  the  party  who  wishes  to  avail 
himself  of  it ;  for  where  it  proceeds  from  a  stranger,  it  is  a  nullity  .(r) 

OF  THE  PLEA  OF  TENDER. 

Before  proceeding  to  the  consideration  of  this  plea,  it  may  be  well  to 
examine,  briefly,  the  law  in  regard  to  faying  money  into  court.  This 
substitute  for  a  tender  is  of  great  practical  importance,  and  of  frequent 
occurrence  in  justices'  courts. 

If  the  defendant  be,  in  point  of  fact,  indebted  to  the  plaintiff,  in  an  ac- 
tion on  contract^  but  dispute  the  amount  claimed  of  him,  he  may  either, 
tender  to  the  plaintiff  the  amount  which  he  supposes  to  be  due,  (on 
which  subject  more  at  large  hereafter  ;)  or  he  may  pay  that  amount  into 
court  and  have  it  considered  as  stricken  out  of  the  declaration.  The  lat- 
ter is  the  safest  course,  for  though  the  payment  of  money  into  court  sub- 
jects the  defendant  to  costs,  up  to  the  time  of  paying  it  in,  yet  if  the  de- 
fendant plead  a  tender,  and  the  plaintiff  take  issue  thereon,  and  the  de- 
fendant fail  in  proving  it,  he  will  thereby  subject  himself  to  all  the  costs 
of  the  cause.(^)  In  courts  of  record,  the  paying  of  money  into  court  is 
often  resorted  to,  in  the  place  of  a  tender  ;  and  certain  rules  in  regard 
to  the  mode  of  making  this  payment  are  established  in  such  courts, 


(p)  16  John  86.  (r)  19  Wen.  408.     6  John.  37.     5 

Iq)  See  Chit.  PI.  3d  Book,  p.  15,  16,  East,  294. 
m  noH;  and  the  ca§e8  there  cited,  illus-       (a)  See  Grah.  Prac.  2d  ed.  582. 
trating  the  above  doctrine. 
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inrbieh  have  little  or  nothing  to  do  with  the  proceedings  in  like  casts  \n^ 
fore  justices.  The  rules  of  practice  in  the  former  courtS)  which  relate 
to  this  subject,  should,  however,  be  adhered  to,  so  far  as  they  well  can 
be  consistently  with  the  difference  in  the  organization  and  proceedings 
of  the  two  tribunals.  It  seems  to  be  the  established  practice  of  the  su* 
preroe  court,  to  permit  the  defendant  to  make  his  payment  into  court,  at 
any  time  before  plea  pleaded,  on  a  common  rule  which  he  is  authorized 
to  enter,  by  which  it  is  ord^ed,  that  the  defendant  have  leave  to  bring 
into  court  the  sum  admitted,  and  that  thereupon,  unless  the  plaintiff 
shall  accept  thereof,  with  costs  to  be  taxed,  in  full  discharge  of  his  ac* 
tion,  the  said  sum  shall  be  struck  out  of  the  declaration,  and  shall  be 
paid  out  of  court,  to  the  plaintiff  or  his  attorney ;  and  that  on  the  trial 
of  the  issue,  the  plaintiff  shall  not  be  permitted  to  give  evidence  for  the 
sum  brought  into  court.(if)  This  payment  into  court  may  be  made, 
even  after  plea,  in  the  supreme  court,  upon  obtaining  a  judge's  order  for 
that  purpose.(t<)  It  would  seem,  in  analogy  to  the  above  practice  in 
courts  of  record,  that  a  defendant  in  a  justice's  court  may,  of  course, 
make  his  payment  into  court,  at  any  time  before  plea,  and  perhaps  after, 
if  permitted  by  the  justice.  But  what  course  should  he  pursue  in  re- 
gard to  the  payment  of  costs  1  We  have  seen  that  in  the  supreme  court, 
the  defendant  brings  into  court  the  sum  which  he  supposes  and  admits 
to  be  due,  and  then  awaits  the  taxation  of  the  plaintiff's  costs ;  but  in 
justices'  courts  no  such  practice  can  prevail.  The  costs  are  to  be  taxed 
and  settled  by  the  justice — ^no  bill  is  prepared  by  the  party  and  taxed  on 
notice  as  in  courts  of  record.  And  hence  the  necessity,  as  we  presume, 
of  paying  to  the  justice,  not  only  the  amount  acknowledged  to  be  due, 
but  of  requiring  of  the  justice  a  statement  of  the  amount  of  costs  incur- 
red by  the  plaintiff  up  to  that  time,  and  then  of  paying  in  that  amount 
in  addition. 

After  the  money  is  thus  paid  into  court,  the  defendant  may  plead  the 
general  issue  and  payment,  and  under  these  picas,  may  avail  himself  of 
the  payment  to  the  justice,  the  same  as  if  paid  to  the  plaintiff  before  suit 
brought  ;{v)  or  he  may,  undoubtedly,  interpose  a  plea  confessing  the 
cause  of  action  to  the  extent  of  his  payment,  alleging  it  to  have  been 
made,  and  the  general  issue,  and  such  other  defence  as  he  pleases,  to  the 
residue. 

In  what  cases  the  defendant  may  pay  money  into  court.  The  general 
rule  is,  that  he  may  do  it,  in  cases  where  the  sum  demanded  is  a  sum 


(0  See  Grab.  Phtc.  2d  cd.  584.    8        (u)  Id.  and  the  cases  there  cited. 
Cowen,  337.  (o)  See  SCowen^  896. 
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certain,  or  capable  of  being  ascertained  by  mere  computation.  Thus,  it 
is  allowed  in  assumpsit  and  covenant,  where  the  breach  is  the  non-pay- 
ment of  money.  But  is  not  permitted  in  actions  on  the  case,  trespass, 
trover,  nor,  as  a  general  rule,  in  any  case  where  the  damages  are  unli- 
quidated. If  the  defendant  pay  money  into  court,  in  a  case  where  he  is 
not  allowed  to  do  so,  the  plaintiff,  by  taking  it  out,  will  thereby  waive 
the  irregularity^  and  the  effect  of  it  will  then  be  the  same  as  if  it  had  been 
paid  in  on  a  mere  money  demand.  The  defendant  may  pay  money  into 
court  upon  one  or  more  of  several  counts  in  a  declaration,  but  he  cannot, 
in  such  case,  demur  to  the  other  counts ;  nor  can  money  be  paid  into 
court  on  part  of  a  count,  (t/;) 

In  regard  to  the  amount  to  be  paid  in,  as  the  object  is  to  save  the  de- 
fendant the  further  costs  of  the  suit,  in  case  the  plaintiff  elect  to  pro- 
ceed, care  should  be  taken  to  pay  in  enough  to  satisfy  the  claim  admit- 
ted by  the  defendant,  together  with  interest,  when  recoverable,  which 
should  be  calculated  up  to  the  time  of  the  payment  into  court,  and  not 
merely  to  the  commencement  of  the  action. (x) 

Proceedings  after  payment.  Where  money  has  been  paid  into  court, 
the  plaintiff  may  in  all  cases  take  it  out,  and  then  either  accept  it  in  sat- 
isfaction of  his  debt,  or  may  proceed  in  his  action,  at  his  option.(^)  No 
question  of  costs  can  in  such  case  arise,  so  far  as  the  plaintiff's  liability 
to  the  defendant  is  concerned,  even  though  the  plaintiff  proceed  and  is 
defeated  in  his  action  ;  for  he  has  already  received  the  costs  up  to  the 
time  of  payment,  and  I  know  of  no  form  of  judgment  by  which  he  can 
be  compelled  to  refund.  The  case  is  different  in  courts  of  record,  for 
there,  as  we  have  seen,  no  costs  are,  in  the  first  instance  paid,  and  there- 
fore if  the  plaintiff  proceed  to  trial,  and  the  judgment  be  against  him,  he 
will  not  be  entitled  even  to  costs  to  the  time  of  paying  the  money  into 
court.(z)  If  the  judgment  be  in  favor  of  the  defendant  he  recovers  his 
costs  of  defence,  subsequent  to  the  time  of  payment.(a) 

If  the  plaintiff  proceed  to  trial,  and  do  not  prove  a  debt  or  damages 
beyond  the  sum  paid  into  court,  he  may  be  nonsuited,  or  have  final  judg- 
ment go  against  him,  with  costs  as  in  other  cases.  But  if  he  wish  to 
discontinue  the  action  before  trial,  having  proceeded  in  it  after  the  mo- 
ney was  paid  in,  he  may  do  so,  on  payment  of  the  defendant's  costs  after 
that  time,  or  may  discontinue  as  in  other  cases,  suffering  judgment  for 
costs  to  go  against  him.(&) 


(10)  See  Grab.  Pr.  2d  ed.  538,  and  the        (z)  Id.  586. 
cases  there  cited.  (a)  Id.    8  Wen.  326. 


(x)  Id. 
(y)  Id. 


Id.  584.  (6)  See  Grab.  Pr.  ad  ed.  587. 
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0  Id. 
()  Id. 

)  See 
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Effect  of  payment  into  court.  The  true  rule  is,  that  payment  of 
money  into  court,  admits  the  cause  or  causes  of  action  stated  in  the  dec- 
laration, to  the  amount  paid  in,  and  nothing  more.  Beyond  that  amount 
the  defendant  may  make  his  defence.  And  hence,  where  a  declaration 
contained  a  count  on  a  promissory  note,  and  the  common  money  counts, 
and  the  money  was  paid  in  generally ;  it  was  held  that  the  defendant 
was  not  thereby  precluded  from  going  into  evidence  to  show  the  total 
failure  of  the  consideration  of  the  note,  in  bar  of  the  action,  or  a  partial 
failure,  in  mitigation  of  damage8.(c) 

The  payment  of  money  into  court,  is,  so  far  as  proceedings  in  justices' 
courts  are  concerned,  very  much  the  same  thing  as  a  tender  after  suit 
brought^  which  we  shall  hereafter  consider  more  particularly.  In  the 
former  case  the  money  is  paid  to  the  justice^  and  in  the  latter,  directly 
to  the  plaintiff, 

FORM  OF  A  PLEA  OF  TENDER,  BEFORE  SUIT  BROUGHT, 

In  assumpsit^  on  a  contract  to  pay  money. 

As  to  all  the  claim  of  the  said  P.,  mentioned  in  his  declaration,  except 
ten  dollars^  parcel  of  the  amount  claimed  by  the  said  P.,  the  said  D.  says, 
that  he  did  not  undertake  and  promise  in  manner  and  form  as  the  said 
P.  hath  above  thereof  complained.  And  as  to  the  said  ten  dollars  the 
said  D.  says,  that  after  the  said  ten  dollars  became  due,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.  he  was  ready  and  willing,  and 
offered  and  tendered  to  pay  to  the  said  P.,  the  said  sum  of  ^en  dollars^to 
receive  which,  the  said  P.  then  and  there  refused ;  and  the  said  D.  has 
always  before,  and  ever  since  the  time  of  the  said  tender  and  refusal 
been,  and  still  is  ready  to  pay  the  said  P.,  the  said  ten  dollars,  and  now 
brings  the  same  into  court,  ready  to  be  paid  to  the  said  P. 

In  like  manner,  a  tender  may  be  pleaded  to  part,  and  a  set-off  to  the 
residue,  or  a  payment,  and  the  statute  of  limitations,  &c.  and  these  pleas 
may  be  adapted  either  to  the  whole  declaration,  or  to  the  separate  count 
to  which  they  are  thought  proper  to  be  applied.  In  what  cases  a  tender 
shall  be  deemed  inconsistent  and  inadmissible  with  other  pleas,  see  ante, 
pp.  155,  156 ;  4  T.  R.  194. 

The  above  form,  with  the  remarks  which  follow,  may  also,  with  a  lit- 
tle variation,  be  applied  to  a  sealed  contract  for  the  payment  of  money. 


(0  2  Wen.  431.    See  also  Grah.  Pr.  2d  ed.  537  to  540,  and  the  c«Mf  there  cited. 


^ 
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Plea  of  tender  in  specific  articles^  to  an  action  on  the  following  promis- 
sory note. 

^^  Lisbon,  December  6thj  1815. 
"  For  value  received,  we  jointly  aod  Severally  promise  Samuel  Avery 
4r  Son^  in  sixty  days  from  date,  seven  hundred  thirty-four  dollars,  seven- 
ty-six cents,  in  cotton  yarn,  at  ten  per  ceiU.  below  the  wholesale  factory 
prices^  to  be  delivered  at  the  Lisbon  cotton  factory  store. 

JosiAH  Ross,  as  ag't  L.  C.  F. 
Alexander  Stewart." 

That  the  4th  day  of  February,  1816,  was  Sunday  ;{d)  that  on  the 
next  day,  the  said  D.  having  waited  at  the  said  store  until  the  uttermost 
convenient  hour  of  the  day,  did  then,  to  wit,  between  three  o'clock  P. 
M.  and  sun  set,  ojQfer  and  tender  to  the  said  P.,  in  cotton  yarn  of  a  good 
and  merchantable  quality,  warp  and  woof,  at  ten  pir  cent,  below  the 
wholesale  factory  prices,  in  value  $734,76,  that  is  to  say,  10/6.  No.  20 — 
10/6.  No.  19,  &c.  {specifying  the  number  and  the  weight  of  eachj)  in 
full  payment  and  satisfaction  of  the  note  in  suit ;  which  the  said  P.  re- 
fused to  receive  ;  and  that  the  said  D.  carefully  deposited  the  said  yarn, 
thus  tendered,  in  the  said  store,  and  there  left  the  same  for  the  use  and 
benefit  of  the  said  P.,  as  their  proper  goods  and  estate.(25)  It  is  clear- 
ly not  necessary,  as  was  done  in  that  plea,  to  state  that  the  defendants 
notified  the  plaintijQfs  of  the  time  and  place  of  delivery,  and  that  they  re- 
fused to  attend,  &c.     For  the  time  and  place  is  specified  in  the  note.(26) 

There  is  a  material  distinction  between  the  ejQfect  of  a  tender  in  money 
due  upon  a  contract,  and  a  tender  of  specific  articles.  In  the  former 
case,  '^  though  a  tender  be  made,  and  the  plaintijQf  refuses  the  money, 
yet  the  tender  cannot  be  pleaded  in  bar  of  the  action,  neither  in  debt  nor 
assumpsit,  but  in  bar  of  the  damages  only,  i.  e.  interest  and  costs ;  for 
the  debtor  shall  nevertheless  pay  his  debt.(e)  Sut  the  consequences  of 
a  regular  tender  and  refusal,  where  the  articles  are  cumbrous,  and  will 
subject  the  party  tendering  to  a  charge  in  order  to  keep  them,  as  cattle, 
or  any  articles  requiring  warehouse  room,  which,  indeed,  embraces  al- 


(d)  2  Conn.  R.  69.     Vol.  I.  p.  223.         See  Bac.  Abr.  tit.  Tender,  &c.  (c).  See 
(0  1  Ld.  Rajm.  254.     17  John.  253,    1  Bos.  &  Pull.  332.    6  Cowen,  248. 
per  Spencer,  C.  J.    3  John.  Cas.  249. 

(25)  See  thifl  pica  in  substance,  in  2  Conn.  Rep.  69,  70. 
(26;  Id.  74,  per  Edmond,  J. 


'^ 
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most  eyery  article  except  money,  are  a  complete  discharge  of  the  con- 
tract for  delivery,  and  the  party  is  not  bound  to  hold  himself  ready,  or 
as  the  common  saying  is,  to  keep  the  tender  goodj  as  in  case  of  money  ; 
but  he  holds  the  articles  as  bailee,  at  the  risk  of  the  person  to  whom 
they  have  been  tendered,  subject  indeed  to  be  demanded  of  him,  or  any 
other  person  into  whose  hands  they  may  come,  and,  if  refused,  an  action 
of  trover  will  lie  for  their  value. (/)  If  the  tenderor  dispose  of  the 
goods,  he  will  be  answerable  for  the  avails  ;(g)  but  he  is  not  responsible 
for  their  safe  keeping(A) — his  duty,  in  this  particular,  bears  a  very  near 
resemblance  to  that  of  an  accidental  finder  of  goods,  mentioned  Vol.  I. 
pp.  392,  393.  The  property  of  the  goods  being  vested  by  the  tender  in 
the  tenderee,  an  action  of  trover  would  of  course  lie  against  any  person 
who  should  convert  them  to  his  own  use.(t) 
Under  this  head,  I  shall  consider, 

I.  By  wJiom  a  tender  may  he  made. 

A  tender  made  by  a  servant,  or  by  a  stranger,  on  the  behalf  and  at 
the  desire  of  the  party  owing  the  money,  is  as  good  as  if  it  had  been 
made  by  the  party  himself. (j) 

II.   What  is  a  good  tender. 

This  relates,  1.  To  the  manner  of  tendering.  It  is  not  enough  for  the 
person  who  intends  to  make  a  tender,  to  say,  "  I  am  ready  to  pay  the 
debt,  or  perform  the  duty,"  but  he  must  make  an  actual  offer  to  pay  the 
one,  or  discharge  the  otber.(fc)  And  the  tenderor  should  moreover  de- 
clare upon  what  account  it  is  made  ;(/)  and  a  declaration  of  being  ready 
to  pay,  but  keeping  the  money  in  a  bag  under  the  debtor^s  arm,  or  in  his 
pocket,  is  not  such  an  offer  as  amounts  to  a  tender  ;(m)  though  it  would 
have  been  good  in  the  former  case,  if  the  bag  had  been  offered  with  the 
money  in  it,  provided  the  tenderor  be  able  to  prove  that  the  amount  is 
sufficient ;  for  it  is  the  duty  of  the  tenderee  to  tell  it,  and  examine  its 
goodness. (n)  However,  the  actual  production  of  the  money  may  be  dis- 
pensed with  by  the  conduct  of  the  tenderee,(o)  as  if  he  refuse  it  because 


(/)  S.John.  474.    8  John.  Cas.  249.  104.     12  Mod.   353.     2  Dall.  190.    15 

Id.  458,  per  Kent,  C.  J.     12  John.  274.  Wen.  6.S7. 

1  Hayw.  142     13  Wen.  95.  (0  Latch,  70. 

(g)  See  3  John.  Cas.  149,  kc.  (m)  Noy,  74.     15  Won.  637. 

(h)  Id.  (n)  5  Co.  115.     1  Inst.  208.     See  5 

(i)  See   further    on    this   subject.   2  T.  R.  432. 

Kent's  Com.  8d  ed.  508,  509.  (o)  3  T.  R.  683.    Peake's  R.  88.    4 

Cro.  Eliz.  48.  Esp.  R.  68.    5  id.  48.    4  Dall.  827.    2 

Leon.  71.    2  Lev.  209.    3  id.  id.  190. 
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it  is  too  much ;  or  because  it  does  not  amount  to  the  debt  due,  together 
•with  another  debt  not  due  the  tenderee,  but  which  he  insists  on  receiv- 
ing ;  or  where  he  tells  the  tenderer  he  need  not  give  himself  the  trouble 
to  produce  the  money,  for  some  reason  which  he  assigns,  or  without  as- 
signing any  reason  ;(p)  or  insist  that  more  is  due  ;{q)  but  the  circum- 
stance of  demanding  more  than  is  due,  is  !iot  sufficient  to  excuse  an  ac- 
tual tender  of  what  is  due,(r)  and  notwithstanding  a  refusal  to  accept  by 
the  tenderee,  yet  the  tenderer  must  show  that  the  money  is  ready  about 
him,  in  his  pocket,  or  in  his  desk  which  is  present,  &c.  or  the  refusal 
will  not  make  it  a  good  tender. (*)  There  must  be  an  offer  of  the  money, 
unless  it  be  dispensed  with  by  the  express  declaration,  or  equivalent  act 
of  the  creditor  i{t)  and  then,  a  mere  oflFer  to  pay  is  not  sufficient  ;{u) 
for  saying,  "  here  I  am  ready,"  will  not  do.  He  must  have  the  money 
ready  also.(t>)  And  though  there  be  a  refusal  to  receive  the  money,  an 
o£fer  to  pay  must  not  be  merely  theoretical  by  words,  but  it  should  be  a 
practical^  manual  offer,  by  producing  the  money,  or  showing  it  ready 
for  delivery,  at  least.  Indeed,  it  is  unsafe  to  dispense  with  its  actual 
production,  by  the  hand  of  the  tenderor,(to)  unless,  indeed,  he  be  told 
expressly  not  to  produce  it.(x)  A  refusal  to  receive  must,  at  any  rate, 
be  absolute^  in  order  to  dispense  with  the  production  of  the  money  :  re- 
fusing, till  the  creditor  consult  his  attorney,  is  not  a  refusal  in  law.(^) 

With  regard  to  a  tender  of  specific  articles,  such  as  stock  in  the  funds, 
&c.  or  any  other  chose  in  action  which  is  the  subject  of  an  assignment ; 
or  of  cattle,  grain,  articles  of  manufacture,  goods,  or  other  choses  in  pos- 
session, all  the  authorities  agree  that  the  party  makiug  the  tender,  must 
do  every  thing  in  his  power  to  place  himself  in  a  state  of  perfect  readi- 
ness to  perform,  or  the  tender  will  not  be  complete,(z)  whether  the  ten- 
deree be  present  or  not.  Thus,  where  the  consent  of  a  director  is  neces- 
sary to  the  assignment  of  stock,  it  must  be  obtained,  though  the  practice 
be  to  give  consent  of  course  ;(a)  and  where  a  note  is  payable  in  shop 
work,  the  articles  must  be  particularized  and  set  out,  otherwise  the  plain- 
tiff would  be  barred  of  his  action  by  the  tender,  without  being  able  ever 
to  recover  the  articles  tendered,  for  want  of  being  particularly  distin- 


(p)  3  T.  R.  683.  (to)  10  East,  103,  per  Bailey,  J.    4 

(g)  Peake'8  R.  88.  Esp.  R.  67.    15  Wen.  637. 

(r)  6  Wen.  22.  (x)  Id.  ib. 

8)  5  Esp.  R.  48.  (y)  1  Coxe's  R.  174. 

[t)  10  East,  101.  (z)  I  Str.  504.    3  John.  Gas.  253,  per 
lu)  2DaU.  190,  191.    10  East,  101.    Radcliff,  J. 

15  Wen.  637.  (a)  1  Str.  504.     See  also  4  Cowen, 

(«)  2  Hayw.  151.  1  Cox's  R.  174.        452,  S.  P. 
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guished  and  described. (&)  We  have  just  noticed9(c)  that  the  ejQfect  of 
a  tender  is,  to  place  the  goods  at  the  risk  of  the  vendee,  but  while  there 
remains  any  act  to  be  done  by  the  vendor,  in  separating  the  goods  from 
others,  with  a  view  to  determine  their  quantity  or  identity,  or  the  price, 
the  tender  is  incomplete ;  because,  till  this  be  done,  they  are  not  at  the 
risk  of  the  vendee,  but  the  vendor.  Thus,  where  the  vendor  was  to 
count  certain  skins  sold,  in  order  to  ascertain  the  price,  under  an  agree- 
ment to  pay  so  much  for  such  a  number  ;{d)  or  to  weigh  out  certain  flax 
sold,  lying  at  the  wharf,  as  part  of  a  large  quantity,  from  which  it  was 
not  yet  severed  by  the  process  of  weighing,  and  the  purchaser,  therefore, 
could  not  know  his  part  ;(e)  and  so  of  a  parcel  of  hemp  sold,(/)  it  was 
held  that  in  these  cases,  the  counting  and  weighing,  respectively,  not 
having  been  performed,  the  property  did  not  pass,  and  of  course,  a  tender 
in  either  of  these  cases  could  not  have  been  insisted  on.  It  is  a  general 
rule,  that  where  any  act  yet  remains  to  be  done  by  the  purchaser,  to 
prepare  the  goods  for  delivery,  until  this  be  done,  the  property  does  not 
pass,(g)  and  the  essential  object  of  identifying  the  goods,  and  giving  the 
tenderee  a  remedy  for  them  by  caption,  trover  or  other  action  to  obtain 
the  goods,  or  the  value  of  them,  is  not  yet  obtained.  This  is  essential ; 
for  the  party  is  not  to  be  deprived  of  all  remedy  upon  his  contract,  un- 
less another  remedy  be  furnished  him  by  passing  the  property  of  the 
chattels  and  placing  them  completely  under  his  control. (A)  ^^The  dis- 
tinction between  executory  and  executed  contracts  is  well  defined  ;  the 
former  conveys  a  chose  in  action,  the  latter  a  chose  in  possession.  In  2 
Blac.  Com.  443.  1  Com.  on  Con.  3.  3  John.  Rep.  388,  424.  3  id. 
44.  5  id.  74.  10  id.  336,  this  distinction  is  stated  and  illustrated.  The 
usual  and  decisive  test  in  cases  of  this  kind,  is  to  consider  at  whose  risk 
the  subject  of  the  contract  was.''(i)  For  further  remarks  applicable  to 
this  subject,  see  Vol.  I.  pp.  62,  63,  326,  326,  327.  See  also  9  Pick. 
558,  as  to  when  property  shall  be  said  to  have  passed  from  a  manufac- 
turer, who  owns  the  materials,  and  is  making  the  article,  (e.  g.  a  wagon,) 
on  contract.  The  wagon  was  built  by  the  plaintilQf 's  intestate  for  the 
defendant,  in  pursuance  of  a  contract,  but  was  not  completely  finished 
at  the  time  of  the  intestate's  death,  and  within  the  time  prescribed  by 
the  contract.  Held  that  the  property  in  the  wagon  did  not  vest  in  the 
defendant.  No  property,  in  such  case,  vests  until  the  thing  is  finished  and 


)  1  Root,  443,  4.  (g)  15  John.  351.    See  12  East,  621. 

)  ADte,  p.  244.  13  id.  522.    6  id.  614. 

d)  2  Oampb.  240.  (h)  1  Root,  443,  4.    5  John.  119, 

e)  2  Maule  &  Selw.  897.  (i)  15  John.  351,  per  Spencer,  J. 
'  ^)  6  Taunt.  617. 
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delivered.  The  contract  \7as  broken  by  the  failure  of  the  intestate  to 
build  the  wagon,  within  the  time  stipulated  by  the  parties.  The  agree- 
ment was  executory,  not  a  contract  of  sale.  The  defendant's  remedy 
was  an  action  on  the  promise,  for  the  breach  of  the  contract.  It  was  op- 
tional with  the  defendant  afterwards,  to  waive  bis  right  of  action  and 
accept  the  wagon,  but  not  to  take  it  without  the  consent  of  the  plaintiff, 
(the  administrator.)  The  property  in  the  wagon  was  clearly  in  the 
plaintiff  and  could  not  pass  to  the  defendant  except  by  a  new  agreement 
or  an  actual  delivery. (fc)  See  also  7  Wen.  404,  where  it  is  decided  that 
a  delivery  of  property  to  the  vendee,  to  be  put  in  a  marketable  condi- 
tion, and  to  be  paid  for  thereafter  by  weight  to  be  subsequently  ascer- 
tained, is  a  conditional  delivery,  and  does  not  pass  the  right  of  property 
to  the  vendee.  So  held,  where  the  owner  of  a  pair  of  fat  cattle  con- 
tracted with  a  butcher  to  sell  them  to  him  at  a  given  price  per  quarter, 
the  butcher  to  take  the  cattle,  prepare  them  for  slaughtering,  slaughter 
them,  take  the  quarters  to  market,  weigh  them,  and  pay  for  the  cattle 
the  amount  the  quarters  would  come  to  at  $7,50  per  100  wt.,and  where 
the  cattle  were  taken  from  the  butcher  by  his  creditor  under  an  execu- 
tion for  an  antecedent  debt.  That  case  further  decides  that  where  any 
thing  remains  to  be  done  before  the  sale  can  be  considered  as  complete, 
whether  to  be  done  by  the  vendee  or  vendor^  as  between  the  parties  them- 
selves, the  right  of  property  does  not  pass,  although  the  property  be 
placed  in  the  possession  of  the  vendee. 

A  tender  must  be  without  qualification,  that  is,  there  must  be  nothing 
raising  the  implication  that  the  debtor  intended  to  cut  off  or  bar  a  claim 
for  any  amount  beyond  the  sum  tendered  ;  and  it  has  accordingly  been 
held  that  the  tender  of  a  sum  of  money  declared  by  the  debtor  to  be  in 
full  discharge  of  all  demands  of  the  creditor^  is  not  good.(/)  The  same 
principle  will  invalidate  a  tender,  where  a  receipt  in  full  Is  demand- 
ed ;(m)  or  where  an  intimation  is  made  that  a  receipt  is  expected,  as  by 
asking,  "  have  you  got  a  receipt  V\n)  or  where  the  tender  is  qualified 
by  requiring  any  thing  to  be  done  on  the  other  side.(l)  But  where  a 
person  owes  debts  to  several  different  persons,  who  come  together,  and 
the  defendant  tenders  them  a  gross  sum  amounting  to  all  their  claims, 
which  they  refuse,  and  insist  on  more  being  due,  such  a  tender  is  suffi- 
cient.(o) 

2.  The  thing  tendered.     If  A.  be  indebted  to  B.,  in  divers  distinct 


(k)  See  9  Pick.  R.  560,  561,  per        (m)  2  Phil.  Ev.  71h  ed.  134. 
Wilde,  J.  («)  7  Dowl.  &  Ryl.  119. 

(0  aO  Wen.  47.  (o)  Peake>s  Cm.  88. 

(1)  Brooklyn  Bank  v.  Degraaw,  23  Wen.  342. 
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8UH18  of  money,  he  may  make  a  tender  of  any  one  of  the  sums  ;{p)  and 
indeed,  the  tender  of  part  of  an  entire  debt  ^11  stop  the  interest  for  so 
much  as  is  tendered. (9)  A  tender  of  more  money  liian  is  due,  is  good 
for  what  is  due  ;  for  the  greater  includes  the  less,  and  it  is  at  the  peril 
of  the  tenderee,  if  he  take  more  than  is  due  ;(r)  but  this  is  to  be  under- 
stood of  a  tender  in  speciey  the  rule  is  otherwise  where  the  tender  is  in 
bank  note«.(^)  Sut  a  tender  is  good,  though  the  money  tendered  be 
mixed  with  other  moneys,  (f)  Ifthe  party  be  bound  to  tender  certain 
goods,  or  a  certain  sum  of  money,  at  the  election  of  the  tenderee,  at  a 
day  and  place  certain,  the  election  of  the  tenderee  to  be  made  at  such 
day  and  place,  both  the  goods  and  the  money  must  be  tendered.(u) 

In  strictness,  no  money  is  a  lawful  tender,  excepting  such  as  is  made 
current  by  act  of  congress.(2) 


(p)  Bro.  Tender,  pi.  39.  (s)  8  Cowen,  88. 

iq)  1  Campb.  184,  in  note.  (0  3  T.  R.  688. 

(r)  5  Rep.  115.    Str.  916.  (u)  1  Leon.  68. 

^2}  The  power  "  to  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
ana  nx  the  standard  of  weights  and  measures,''  is,  by  the  constitution  of  the  tinited 
States,  conferred  on  congress ;  and  the  states  are  expressly  forbidden  to  **  make  any 
thing  but  gold  and  silver  coin  a  tender  in  pajrment  of  debts.''  In  pursuance  of  the 
«bove  mentioned  power,  an  act  was  passed  soon  after  the  organization  of  the  gov- 
ernment to  establish  a  mint  for  the  purpose  of  a  national  coinage.  By  this  act  our 
present  denominations  of  gold,  silver  and  copper  coins  were  introduced ;  and  all 
accounts  in  public  offices,  and  all  proceedings  in  the  courts  of  the  United  States, 
were  required  to  be  kept  in  dollars,  dimes,  cents  and  mills  ;  and  the  gold  and  silver 
CMrins  struck  at  the  mint,  were  declared  to  be  a  lawful  tender  in  all  payments  what- 
ever. But  by  an  act  passed  in  1834,  reorganixing  the  mint,  and  slightly  modifying 
the  standard  weight  01  our  gold  and  silver  coins,  tne  gold  coins  issued  prior  to  July 
81,  1884,  are  excluded  as  a  legal  tender. 

In  relation  to  foreign  gold  and  silver  coins,  ^reat  caution  has  been  exercised, 
and  a  great  number  of  acts  have  from  time  to  time  been  passed,  to  suit  the  ever 
varying  exigencies  of  commerce. 

The  following  foreign  gold  coins  are  now  a  legal  tender  within  the  United  States^ 
by  weight  at  the  following  oites  : 

1.  The  gold  coins  of  Great  Britain,  of  not  less  than  nine  hundred  and  fifteen  and 
a  half  thousandths  in  fineness,  at  ninety-four  cents  and  six-tenths  of  a  cent  per  pen- 
nyweight. 

2.  The  gold  coins  of  France,  of  not  less  than  eight  hundred  and  ninety-nine  thou- 
sandths in  fineness,  at  ninety-two  cents  and  nine-tenths  of  a  cent  per  pennyweight 

3.  The  gold  coins  of  Portugal  and  Brazil,  of  not  less  than  twenty-two  carats  fine, 
at  the  rate  of  ninety-four  cents  and  eight  tenths  of  a  cent  per  pennyweight. 

4.  The  gold  coins  of  Spain,  Mexico  and  Colombia,  of  the  fineness  of  twenty  carats 
and  three  grains  and  seven-sixteenths  of  a  grain,  at  the  rate  of  eighty-mie  ceMi 
and  nine  sixteenths  ^f  a  cent  per  pennyweight* 

The  following  foreign  silver  coins  are  now  a  legal  tender  within  tiie  United  {9latei 
^  taU,  at  the  following  rates  : 

1.  Spanish  milled  dollars,  ami  the  parts  thereof,  at  the  rate  of  eae  handred  cento 
for  each  dollar,  the  actual  weight  whereof  shall  not  be  less  than  seventeen  paony- 
vreigbts  and  seventeen  graimi.  and  in  proportion  for  the  parts  thereof. 

2.  Spanish  pillar  dollars  and  the  dollars  of  Mexico,  Peru  and  Bolivia,  of  not  leas 
than  eight  hundred  and  ninety-seven  thousandths  in  fineaese,  and  four  haadred  and 
fiHeeo  graias  in  weight,  at  one  hundred  cents  each» 

3.  Dollars  of  Chili  and  Central  idn«iifla«  of  not  Uii  w«Jghl4hMi  foinr  halidwd  nd 
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All  gold,  silver  and  copper  coins,  stricken  and  issued  at  the  mint  of 
the  United  States,  in  the  manner  prescribed  by  various  acts  of  congressi 
are  a  legal  tender.(v) 

These  coins  are  of  the  following  denominations,  and  of  the  value  and 
vreight  annexed,  in  standard  gold,  silver  or  copper.(tr) 

GOLD  COINS. 

Eagles,  $10.  to  weigh  258  grs.  in  standard  gold. 

Half  Eagles,  5.  .        129 

Quarter  Eagles,       2,50  64^ 


4 12 J  grs.  of  standard  silver. 


SILVER  COINS. 

Dollars  to  weigh 

412J 

Half  Dollars,     . 

206J 

Quarter  Dollars, 

103J 

Dimes,  or  tenths  of 

a  Dollar,                41^ 

Half  Dimes,  or  twentieths  do.                20| 

COPPER  COINS. 

Cents,  or  hundredths  of  a  Dollar,  to  weigh  168  grs.  of  copper. 
Half  Cents,  84  grs.  of  copper. 

These  coins  are  a  legal  tender  of  payment  according  to  their  nominal 
value,  for  any  sums  whatever,  (x) 

There  is  no  need  of  weighing  these  coins  for  the  purposes  of  a  tender ; 
counting  is  sufficient.  Indeed,  as  we  have  just  seen,  they  are  a  good 
tender  for  their  nominal  amount.  The  stamp  of  the  mint  is  evidence  of 
their  weight.  But  in  regard  to  foreign  coins,  the  same  rule  does  not 
prevail.  The  tenderee  may  object  to  the  weight,  but  if  he  mean  to  do 
so,  he  must  place  his  objection  on  that  ground^  and  demonstrate  it,  by 
weighing  the  money  himself  and  then  refusing  it,  provided  it  fall  short. 


(y)  a  Laws  of  U.  S.  new  ed.  267,  ch.        (to) 
117,  §  16.    9  id.  579,  ch.  770,  §  9  to  12.    770,  §  8  to  12. 


9  Laws  of  U.  S.  new  ed.  579,  ch. 
8  to  12. 
Comb.  887.    1  Inst.  207.    Salk:  446.  (x)  Id.  ch.  770. 


fifteen  grains  in  each,  and  those  re-stamped  in  Brazil  of  the  like  weieht,  of  no  less 
fineness  than  ten  ounces,  fifteen  pennyweights  of  fine  silver  in  the  Troy  pound  of 
twelve  ounces  of  standard  silver. 

4.  The  five  franc  pieces  of  France,  of  not  less  fineness  than  ten  ounces  Troy 
wei|;ht  of  standard  silver,  and  weighing  no  less  than  three  hundred  and  eighty -four 
grams  each,  at  the  rate  of  ninety-three  cents  each. 

The  secretary  of  the  treasury  is  required  by  law  to  cause*  assays  to  be  had  at  the 
mint,  at  least  once  in  every  year,  of  all  the  gold  coins  and  of  the  silver  coins,  ex- 
cept Spanish  milled  dollars,  and  to  report  the  result  to  Congress. 

bents  are  not,  and  never  have  been,  a  legal  tender,  except  by  implication,  for 
earns  under  the  lowest  denominatioa  of  diver  coin. 


FORMS  OF  SPECIAL  PLEAS  IN  BAR. 


261 


These  principles  are  sanctioned  by  Wade's  case,  (5  Rep.  114, 15,)  though 
they  were  doubtless  carried  too  far  in  that  case ;  for  it  is  said  in  the 
4th  resolution,  (p.  115,)  that  it  is  at  the  peril  of  the  tenderee,  not  only 
that  he  count  the  money  and  ascertain  its  value,  but  that  he  inspect  it 
and  see  that  it  is  not  counterfeit ;  which  latter  has  been  overruled  by 
our  supreme  court,  in  Markle  v.  Hatfield. (3) 

FOBEIGN  COINS,  WHICH  A&B  A  LAWFUL   TENDER. 

The  following  table,  which  we  extract  from  the  New- York  American 
of  July  25,  1834,  presents  the  value  of  foreign  gold  coins,  according  to 
the  act  now  in  force,(^)  in  a  convenient  form,  and  will  be  found  of  prac- 
tical utility : 

TABLS   OF   FOREIGN   GOLD   COINS, 

Wkieh  it  is  declared  by  the  Foreign  Oold  Coin  Bill,  ehdU  pan  current  a$  money,  and  be  re» 
ceioable  in  all  paymente,  by  weighty  **for  the  payment  of  all  debts  and  demands,  from  and 
after  the  dlH  day  of  July,  1834,*'  viz :  1.  The  Chid  Coins  of  Great  Britain,  Portugal,  and 
Brazil,  of  not  leee  than  22  carats  fine,  at  the  rate  of  94.8.10  cents  per  pennyweight :  2*  The 
Gold  Coins  qf  France,  nine4enths  fine,  at  the  rate  of  93.1.10  cents  per  pennyweight :  and 
3.  The  Gold  Coins  of  Spain,  of  the  fineness  of  20  carats  3,7.1S  grains,  at  the  rate  of  89^.10 
cents  per  pennyweight, 

NoTB. — ^The  Gold  CoiDs  of  Meadoo  and  Colombia  not  beingr  20  carata  3.7.16  gnma  fine,  an 
not  included  in  the  table,  became  they  are  not  legal  tenden  for  the  payment  of  debts  and 
demando. 

1.  6ou>  Coins  of  Great  Britain,  Portugal  and  Brazil — ^22  carats  fine. 


Grbat  Britain — 

Guinea,  (half  and  7s.  piece 


inproportion,V... 
sign,   (half  i 
tion,) 


Sovereign, 


m   pxopor- 


Portugal — 
Dobraon   of    24,000    Rees, 

(half  in  prcmortion,) 

Bobra  of  12,800  Bees, 

Jtfmdore,. 

Hfiihee,  1755, 

Brazil — 

Dobraon, 

Dobra, |18      6 

Moidore,. 6    22 


Contents  in 
'pure  gold. 


grains. 

118.6 

113 


759 
401.5 
152.2 
18.1 

759 

401.5 

152.2 


Value  in  U.  S. 
Currency  at 
94.8.10  cents 
per  dwt. 


Value  in  U.  S.  Cuiren* 
cy  estimated  by  the 
quantity  of  pure  gold 
compared  with  the 
pure  gold  in  the  old 
Eagle  of  232  grains. 


d,    c.    m, 
5    11 
4    86    9 


32  70  6 

17  30  1 

6  55  7 

0  78  0 


d.     c.     m. 
5    11      2 

4    87 


32 

70 

6 

32 

71 

17 

30 

1 

17 

30 

6 

55 

7 

6 

64 

32  71 

17  30 

6  64 

0  78 


9 

6 

s 

0 

9 
6 
2 


NotR' — ^There  are  several  Gold  Coins  of  Portugal  and  Brazil,  the  Joaanese,  the  pieces  of 
16, 12  and  8  festoons,  and  the  old  and  new  crusado,  which  are  not  included  in  the  above  ta- 
ble,  because  they  are  not  22  carats  fine,  and  of  course  are  not  legal  tenders,  the  words  of  the 
act  beinjr  express — "the  gold  coixiA  of  Great  Britain,  Portugal  and  Brazil,  of  not  less  than  22 
carats  fine/* 


(y)  9  Laws  U.  S.  new  ed.  79,  ch.  96. 
(3)  2  John.  455.    See  the  opinion  of  Kent,  Ch.  J.,  id.  459. 


A     I 


fm 


rOitMft  (W  WWCUh  WISA8  IK  AAA. 


3.  Gold  Coini  or  F^aiick — ^nine-tenthfl  fine. 


Double  Louii,  coined  since 
]  786,  (single  in  proportion,) 

Dooble  N^)ol0on,  (anglo  in 
proportion,) 

New  Louis, 


Value  in  U.  S. 
Currency 
93.1.10    cents 
per  dwt 


Value  in  tJ.  S.Carren- 
at|cj  estimated  by  the 
quantity  of  pure  gold 
oompaied  with  the 
pure  gold  in  the  old 
Eagle  of  233  gnuna. 


d,  e.  m. 

9  15  4 

7  71  8 

3  85  9 


d. 
9 

7 
3 


c.     vn, 
16      3 


71 

85 


5 

7 


NoTKw*~The  Double  Louis,  Louis  and  Demi-Louis,  coined  belsre  1786,  not  being  nine, 
tenths  fine,  arc  not  included  in  the  table,  because  they  are  not  legal  tenders.  Neither  are  the 
Double  and  Single  Napoleon,  or  the  New  Louis  exactly  nine  tenths  fine,  but  the  deficiency  is 
so  very  small,  that  it  is  believed  it  is  covered  by  what  is  called  the  remedy  of  the  mint. 


3.  Gold  Coins  of  Spaim — 30  carats  3.7.16  grains  fine. 


Quadruple  Pistole  or  Doub. 
loons,  coined  before  1772, 
(double,  single  and  half  in 
proportion,) 

Quarter  Pistole,  or  Gold  Dol. 
lar,  coined  before  1772,.... 

Doubloon  of  1772,  (double 
and  single  in  proportion,).. . 

Half  Pistole  of  1772, 

Quarter  Pistole  of  1772, 


{Contents  in 
pure  gold. 


dwt,       gr. 


17 

1 

17 
2 
1 


ai.2 

3 

8.1.2 

4 

3 


grains, 

375.3 

24.2 

372 
46.3 
23.9 


Value  in  U.  S 
Currency      at 
89.9-10    centf 
per  dwt. 


d. 


c,     fn. 


15  59 

1,  01    1 

15  59 

1  94    7 

1  01     I 


Value  in  U.  S.  Curren- 

cy  estimated  by  the 

quantity  of  pure  gold, 

ice,  Slc 


d,     c,     m. 


16  17 

1  04 

16  03 

1  99 

I  03 


6 

3 

4 
5 


NoTB. — The  Quadruple  Pistole,  Double  Pistole  and  Pistole  of  1801,  as  well  as  the  Coro- 
nilla,  Grold  Dollar  or  Vintem  of  1801,  not  being  20  carats  3.7.16  grains  fine,  are  excluded  from 
the  table,  not  being  legal  tenders.  The  law,  in  fact,  as  far  as  the  Spanish  Coins  are  concern, 
ed,  is  nearly  a  dead  letter,  because  the  other  Coins  enumerated  in  Uie  above  table  are  consid. 
erably  more  than  20  carats  3.7.16  grains  fine.  Their  value  as  currency  at  the  rate  put  on  them 
by  law,  therefore,  is  less  than  their  value  as  bullion.  Thus,  the  Doubloon  coined  before  1772 
is  only  worth  as  currency  at  the  rate  of  89.9-10  cents  per  dwt  (15,59,  while  as  bullion  it  is 
worth  916,17.6. 


FOREIGN   SILVER   COINS. 

The  following  foreign  silver  coins  are  of  legal  value,  and  pass  current 
as  money  within  the  United  States,  by  tale,  for  the  payment  of  all  debts 
and  demands,  at  the  rate  of  100  cents  the  dollar  : 

Spanish  milled  dollars,  the  actual  weight  whereof  shall  not  be  less  than 
17  dwts.  and  7  grs.  and  in  proportion  for  the  parts  of  a  dollar.(2;)  Dol- 
lars of  Mexico,  Peru,  Chili  and  Central  America,  of  not  less  weight  than 
415  grs.  each,  and  those  restamped  in  Brazil  of  the  like  weight,  French 


(x)  4  Laws  U.  S.  new  ed.  99>  90»  ch.  22^  §  L    9  id.  47,  oh.  71. 
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five  franc  pieces,  weighing  not  less  than  384  grs.  each,  at  the  rate  of  93 
cents  each. (a) 

Those  wishing  to  inspect  more  particularly  the  principles,  progress, 
and  mutations  of  our  law  of  tender,  will  find  all  the  acts  on  this  subject 
previous  to  the  year  1824,  digested  and  referred  to,  in  the  8th  vol.  of 
the  new  edition  of  the  laws  of  the  United  States,  p.  68,  69,  title  Coins. 
The  volume  referred  to  is  an  index  to  the  seven  preceding  volumes. 
The  reader  is  also  referred  to  9  id.  584,  585,  in  note.  For  further  in- 
formation on  this  subject,  sec  Sanford's  various  reports  on  coins,  in  U. 
S.  Congress,  1830.  See  also  the  report  of  the  Secretary  of  the  Treasu- 
ry of  the  U.  S.  1830,  on  the  same  subject. 

A  tender  in  bank  notes  is  not  good.  But  it  seems  such  a  tender  may 
be  made  good,  if  the  tenderer  accompany  it  with  an  offer  to  get  cash  for 
them.(&)  And  it  has  been  ruled  by  the  king's  bench  in  £ngland,(c) 
and  was  afterwards  conceded  by  Chambre,  J.  in  the  common  pleas,(<f) 
that  a  tender  in  bank  notes,  if  not  objected  to  for  that  reason,  i.  e.  be- 
cause they  are  bank  notes^  is  a  good  tender.  And  so,  if  the  party  agree 
before  the  day  of  payment  to  take  bank  bills,  but  when  tendered  refuse 
them,  provided  they  are  current.(e)  Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  court  in  United  States  Bank  v.  Bank  of  Georgia,  (1& 
Wheat.  347,)  holds  the  following  language  :  ^^  Bank  notes  constitute  a 
part  of  the  conunon  currency  of  the  country,  and  ordinarily  pass  a» 
money.  When  they  are  received  as  payment,  the  receipt  is  always  giv- 
en for  them  as  money.  They  are  a  good  tender  as  money ^/mdess  special- 
ly  objected  to*^\f) 

If  the  money  in  which  a  tender  is  legally  made,  afterwards  become 
current  at  a  less  value,  or  even  cease  to  be  current  at  all,  the  tenderee 
must  bear  the  loss  ;{g)  but  the  plea  ought  to  state  specially  the  kind  of 
money  tendered,  aver  that  the  defendant  was  always  ready  to  pay  that 
Tery  money,  and  he  must  bring  the  same  identical  money  which  he  ten- 
dered into  court  upon  his  plea. (A) 

It  seems  reasonable  that  any  sort  of  goods  should,  unless  they  are  to 
be  delivered  according  to  some  sample,  be  made  in  a  middling  kind  of 
goods  of  the  sort.(«)  And  it  has  been  held,  that  a  contract  to  deliver 
iron,  made  in  a  certain  place,  is  complied  with,  by  delivering  iron  ob* 


(a)  9  La«»  U.  8.  new  ed.  47,  ch.  71.  (0  7  John.  476. 

(&)  1  Cromp.  Frac.  152,  per  Ld.  Maiif-  (/)  See  8  GreenL  110. 

fi«ld.  (g)  Dyer,  81.    Dav.  27.    1  Wash.  29* 

(e)  3  T.  B.  554.    See  alao  Feake'*  (k)  1  Wash.  29. 

Cm*  180.  (i)  6  fiac.  Abr.  Ut  Tender,  &c.  (B)  2. 

(d)  2  Boe.  &  PuU.  526,  589. 
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tained  at  that  place,  which  the  cootracting  party  believed  to  be  good,  al- 
though, upon  trial,  it  was  found  to  be  bad. (J)  A  note  payable  ^^in  lea- 
ther, such  as  suits,"  is  payable  in  such  leather  as  suits  the  payee.(/^) 

A  note  is  payable  in  plank,  staves  and  heading :  you  must  prove  a 
tender  of  all  three  kinds,  in  order  to  bar  an  action  ;  and  not  of  one  or 
two  kinds  only,  amounting  in  value  to  the  Dote.(/) 

in.  Jit  what  place  a  tender  must  he  made. 

If  a  place  of  payment  or  performance  be  mentioned  in  the  contract, 
the  tender  can  only  be  made  there.(ni)  If  no  place  be  mentioned  for 
paying  a  sum  in  gross,  it  must  be  tendered  to  the  party  personally,  if  in 
the  state,(4)  but  the  tenderer  is  not  bound  to  seek  the  party  out  of  the 
state ;  and  a  tender  to  a  mortgagee  at  his  house,  or  at  the  place  where 
the  money  was  borrowed,  if  seasonable  notice  of  a  tender  there  be  giveir, 
and  it  is  not  objected  to  by  the  mortgagee,  is  good.(n)  To  the  above 
rule  there  is  an  exception  in  the  case  of  payment  of  rent.  This  excep- 
tion seems  not  to  have  been  noticed  by  Mr.  Taylor,  in  his  treatise  on 
the  law  of  Landlord  and  Tenant.  He  lays  down  the  rule  as  follows,  at 
p.  131 :  ^'  If  the  rent  is  to  be  paid  in  produce  issuing  out  of  the  land, 
and  no  particular  place  is  agreed  upon  where  the  payment  is  to  be 
made,  it  is  enough  for  the  tenant  to  have  the  produce  upon  the  land 
ready  for  delivery  on  the  day  of  payment ;  hut  if  the  rent  he  payahle  in 
m^ney^  the  tenant  must  go  and  seek  the  landlord  and  tender  it  to  himJ^ 
The  rule  is  the  very  reverse  as  established  by  authority ;  and  it  has, 
therefore,  been  held  that  a  tender  of  rent  may  be  either  to  the  person  of 
the  lessor,  or  upon  the  land  demised,  if  no  other  place  be  mentioned  in 
the  lease  ;(o)  and  a  tender  upon  the  land  is  good,  in  such  case,  whether 
the  rent  be  payable  in  money,  or  any  other  article,  hook  accountSj  for  in- 
stance, (p)  The  reason  of  this  exception  to  the  general  rule,  in  regard 
to  contracts,  is  stated  by  Spencer,  Ch.  J-C?)  to  be,  that  "  rent  issuing 


'S 


2  Watts'  R.  867.  (o)  6  Bac.  Abr.  tit  Tender,  &c.  (C), 

6  N.  Hamp.  R.  159.  ana  authorities  there  cited. 

(0  2  Hayw.  150.  (p)  16  John.  222.     See  also  3  Kent'* 
fm)  6  Bac.  Abr.  tit.  Tender,  &c.  (C),    Com.  3d  ed.  468.    Vol.  I.  pp.  469,  470. 

ana  authorities  there  cited.  (9)  16  John.  224. 

(n)  Id.     See  2  Penn.  Rep.  71,  per 
Ross,  J. 

C4)  And  a  tender  at  the  residence  of  the  latter,  during  his  absence,  will  not 
avail.  (Smith  v.  Smith,  2  Hill,  351.)  But  where  the  contract  was  for  the  sale  of 
lands,  specifying  a  day  for  the  payment  of  the  purchase  money,  but  no  place,  and 
on  inquiry  by  the  purchaser,  the  vendor  said  she  would  be  at  nome  upon  the  day 
fixed,  it  was  held  that  a  tender,  &c.  at  her  residence,  on  that  day,  to  her  son  living 
with  her — she  having  absented  herself— was  good.    (Id.  ib.) 
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out  of  the  land  savors  so  far  of  the  realty^  that  it  is  payable  on  the  leased 
premises." 

In  the  case  of  cumbrous  articles,  you  are  not  bound  to  carry  them 
with  you  to  seek  the  person  who  is  to  receive  them,  but  you  must  first 
seek  him,  and  know  where  he  will  appoint  to  receive  them,  and  there 
they  must  be  delivered  ;(r)  or  if  the  parties  meet,  though  accidentally, 
where  the  goods  are,  at  the  proper  time  of  delivery,  they  may  be  deliv- 
ered there.(j)  Should  the  creditor  be  called  on  to  name  a  place  of  de- 
liver]^  and  refuse  to  do  so,  the  debtor  might,  beyond  all  doubt,  elect 
some  reasonable  place  himself,  which  he  should  do,  giving  notice  there- 
of to  the  creditor  ;{t)  or  he  may  plead  the  creditor's  refusal  specially  in 
discharge  of  his  obligation. (i«) 

Where  A.  gives  S.  a  note,  payable  in  specific  articles,  no  time  or 
place  of  payment  being  mentioned,  it  must  be  taken  to  be  their  under- 
standing that  A.  should  not  deliver  the  articles  until  requested  by  B. ; 
that  the  time  of  payment  was  left  with  B.  to  settle,  as  might  suit  his 
convenience.  In  the  case  of  a  contract  for  the  payment  of  money,  the 
place  of  payment  is  not  so  material ;  the  money  is  supposed  to  be  with 
the  debtor,  wherever  he  may  be,  and  therefore  when  a  demand  of  money  is 
necessary,  it  may  be  made  at  any  place.  Not  so  with  respect  to  specific 
articles,  which  cannot  attend  the  person  of  the  debtor ;  they  are  sup- 
posed to  be  at  the  debtor's  place  of  residence,  and  the  creditor  must 
there  demand  the  payment. 

If  a  merchant  give  a  due  bill  to  A.  payable  in  goods,  and  no  time  or 
place  of  payment  be  designated,  the  due  bill  contains  an  acknowledg- 
ment that  A.  has  paid  him  in  advance  for  the  amount  in  goods  therein 
expressed,  and  a  promise  is  implied  on  the  part  of  the  merchant  that 
whenever  A.  shall  call  at  his  store  and  present  the  due  bill,  he  will  de- 
liver to  him  such  articles  as  he  shall  select  out  of  the  goods  on  hand. 
The  store  of  the  merchant  is  the  place  of  payment,  and  no  action  can 
be  maintained  on  the  due  bill  until  A.  shall  call  at  the  store  of  the  mer- 
chant for  the  goods,  and  the  merchant  shall  refuse  to  deliver  such  goods 
as  A.  shall  select.  Indeed  A.  is  to  be  treated  as  other  customers  are 
treated  3  he  has  a  right  to  call  for  a  part  of  the  goods  at  a  time,  and  the 
merchant  has  no  right  to  require  that  the  whole  amount  shall  be  received 
at  one  time.     The  merchant  is  also  bound  to  deliver  the  goods  at  the 


(r)  Co.  Litt.  210,  b.    8  John.  477.    4  (t)  See  I  Wash.  326,  328,  329. 

Cowen,  452.   2  Penn.  R.  71,  per  Ross,  J.  (u)  2  Penn.  R.  71,  per  Ross,  J.    See, 

(s)  8  John.  477.    1  Inst.  202,  211.    5  on  this  subject,  Chipm.  on  Con.  28  to  27. 
Rep.  114.    Cro.  Eliz.  14. 
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marked  price,  and  has  no  right  to  charge  them  at  a  higher  price ;  and  A. 
has  no  right  to  require  the  price  of  the  goods  to  be  reduced,  on  the 
ground  that  he  can  purchase  the  same  goods  cheaper  at  another  store ; 
for  it  is  to  be  presumed  that  A.,  at  the  time  he  made  the  contract,  knew 
at  what  price  the  merchant  sold  his  goods,  and  paid  a  consideration  ac- 
cordingly. 

If  a  cabinet  maker  give  a  due  bill  to  B.,  payable  in  cabinet  work,  and 
no  time  or  place  of  payment  be  designated,  the  shop  or  warehouse  of  the 
cabinet  maker  is  the  place  of  payment ;  and  B.  has  a  right  to  select  out 
of  the  articles  on  hand,  Dot  engaged  to  other  customers ;  and  if  all  such 
articles  as  he  shall  wish  to  receive,  are  not  on  hand,  he  has  a  right  to 
require  any  such  articles  as  are  usually  made  at  such  shop,  to  be  made 
within  a  reasonable  time. 

If  a  blacksmith  or  other  mechanic  give  a  due  bill  payable  in  his  work, 
and  no  time  or  place  of  payment  be  designated,  the  shop  of  the  mechanic 
is  the  place  of  payment ;  and  the  holder  of  such  due  bill  has  a  right  to 
call  at  the  shop  of  such  mechanic,  from  time  to  time,  for  such  articles, 
and  for  the  performance  of  such  work  as  he  shall  choose  within  the  line 
of  the  mechanic's  business  ;  and  the  mechanic  is  bound  to  treat  him  as 
an  industrious  mechanic  treats  his  customers,  and  has  no  right  to  tender 
such  articles  as  he  shall  select,  in  satisfaction  of  the  due  bill. 

The  above  practical  remarks  are  extracted  from  Chipman  on  Con- 
tracts, pp.  28,  29,  30.  And  in  this  connection  it  may  be  proper  to  no- 
tice the  case  of  Vance  v.  Bloomer,  (20  Wen.  196,)  where  the  supreme 
court  of  this  state  held  that  on  a  note  payable  in  ready  made  clothings 
the  payee  has  no  right  to  demand  a  garment  which  has  been  made  for  a 
customer  at  a  stipulated  price.  He  may  demand  payment  of  such  a  note 
in  parcels,  but  in  order  to  sustain  an  action  upon  it,  there  must  first  be 
a  demand  and  refusal.  See  also  5  Cowen,  516,  where  it  was  held  that 
a  note  payable  in  specific  articles,  without  mentioning  day  or  place,  if 
payable  in  farm  produce,  must  be  demanded  at  the  debtor's^arm;  if  in 
merchandize  or  manufactures,  at  the  merchant's  store,  or  manufacturer's 
shop. 

For  further  remarks  on  this  subject,  the  reader  is  referred  to  2  Kent's 
Com.  3d  ed.,  604  to  509.  See  also  2  Penn.  R.  66  to  72.  20  Wen. 
197  to  201.    Chipm.  on  Con.  23  to  30. 

• 

lY.  At  what  time  a  tender  must  be  made.. 
Formerly  a  tender  could  not  be  made  after  suit  commenced. (v)     But 


(o)  Cro.  Car.  254.    8  Cowen,  88. 
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the  revised  statutes  have  changed  the  law  in  this  respect,  as  we  shall 
see  more  at  large  hereafter.(w)  For  the  effect  of  a  tender  upon  a  dis- 
tress or  impounding  thereof  for  rent,  see  Vol.  I.  pp.  469,470.  Tender 
of  amends  for  irregularity  about  a  distress  for  rent,  see  Vol.  I.  pp.  412, 
413.  Of  amends  for  an  injury  done  by  cattle,  damage  feasant.  Vol. 
I.  p.  417. 

If  a  debt  is  to  be  paid  or  goods  delivered  at  a  certain  place,  on  or  be- 
fore a  certain  day,  yet  it  has  been  decided  that  a  tender  cannot  be  made 
till  the  last  day  limited  i{x)  this  rule,  however,  would  hardly  be  adopt- 
ed by  our  courts,  it  being  so  palpably  at  variance  with  the  obvious  con- 
struction of  such  a  contract.  Indeed,  in  the  case  where  this  point  was 
decided,  the  court  "  professed  there  was  no  occasion  to  be  positive"  as 
to  the  question  ;{y)  and  it  has  been  determined  by  the  supreme  court 
of  appeals  in  Maryland,  that  where  a  bond  is  conditioned  to  pay  money 
at  or  upon  a  certain  day,  a  tender  before  the  day'is  good.(2;)  (6)  Be 
this  as  it  may,  where  the  tender  is  to  be  made  upon  a  certain  day,  it 
roust,  in  order  to  be  regular,  be  made  the  uttermost  convenient  time  of 
that  day,(a)  till  which  time  the  tenderor  must  wait,  unless  the  parties 
meet  there  before,  but  the  tender  should  be  time  enough  before  sun 
down  to  enable  the  tenderee  to  examine  and  tell  the  money  or  goods  by 
day  light.(fc) 

If  no  time  of  payment  or  performance  be  mentioned  in  the  contract, 
it  should  be  done  presently,  if  the  payment  be  in  money  :  if  it  be  in  any 
thing  else,  as  labor,  or  goods,  &c.  it  should  be  made  in  a  convenient 
time,  without  prejudice  to  the  doer  or  performer,  according  to  the  na- 
ture of  the  act.  And,  in  such  cases,  it  is  said  the  party  should  not  wait 
for  ah  actual  demand,(c)  which  seems  agreed  by  all  the  books,  if  the  pay- 
ment be  cash.  But  the  superior  court  of  North  Carolina  has  settled  the 
following  distinction  on  this  subject. (d)  '^  Where  a  promise  is  to  pay  a 
sum  of  money,  but  no  time  is  mentioned,  it  is  due  presently,  and  an  ac- 
tion lies  without  any  request. (e)     But  where,  under  the  like  circum- 


to)  2  R.  S.  457,  §  20.  (6)  Id.  3  Lev.  104.    2  Conn.  R.  74, 

x)  12  Mod.  421.  76. 

y)  Id.  per  cur.  (c)  2  Lill.  Abr.  572. 

z)  3  Uar.  &  McHen.  85.  Id.  186,        ^d)  Taylor's  R.  149. 

7,  8.  (0  And  see  Vol.  L  p.  218. 

(a)  1  Inst.  211.    Plowd.  172.  5  Rep. 
114. 

(5)  It  is  provided  by  2  R.  S.  277,  §  26,  that  "  to  any  action  which  shall  be 
brought  on  a  bond,  which  has  a  condition  by  which  the  same  is  to  become  void  on 
the  payment  of  a  less  sum,  the  d^'fendant  may  plead  payment  of  the  principal  sum 
and  interest  due  by  the  condition  of  such  bond,  before  the  commencement  of  such 
action,  in  bar  thereof,  although  $ueh  payment  wag  not  made  strictly  according  to 
9uch  condition.** 

Vol.  it.  33 
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stanceSi  a  promise  is  made  to  deliver  goods,  or  to  do  a  collateral  act,  it 
is  necessary  that  the  party  to  whom  it  is  to  be  done,  should  make  a  de- 
mand of  the  promisee  before  an  action  is  brought."(/)  And  upon  this 
principle  it  was  held  by  the  court,  in  the  same  case,  that  an  action  is  not 
a  sufficient  demand  for  property  lent,  though  the  law  implies  a  promise 
to  return  it  on  request ;  but  there  should  be  an  actual  demand  before  suit 
And  in  a  case  in  our  own  courts,(;)  it  was  held,  that  a  note  payable  in 
specific  articles,  without  mentioning  day  or  place,  is  payable  on  demand, 
and  a  special  demand  is  necessary.  The  same  rule  is  laid  down  in  2 
Watts'  R.  139, 140.  This  last  case  was  as  follows :  C.  and  his  wife 
sued  H.  upon  an  agreement  made  by  H.  to  pay  C.'s  wife,  then  a  widow, 
the  sum  of  $33,33  annually  during  her  life  ;  $10  of  which  was  to  be 
paid  in  cash,  the  residue  in  trade^  according  to  her  wants,  to  wit,  grain, 
meat,  hay,  &c.  at  market  prices.  The  only  question  in  the  case  was, 
whether  the  plaintiffs  could  recover  the  value  of  the  specific  articles, 
without  proof  of  a  demand  before  suit  brought.  In  delivering  the  opin- 
ion of  the  court,  Rogers,  J.  says  :  ^^  There  is  a  difference  between  a  con- 
tract for  the  payment  of  money  and  the  delivery  of  specific  articles.  In 
a  contract  for  the  payment  of  money,  the  place  of  payment  is  not  mate- 
rial ;  the  money  is  supposed  to  be  with  the  debtor  wherever  he  may  be, 
and  therefore  when  a  demand  of  money  is  necessary,  it  may  be  made  at 
any  place.  Not  so  with  respect  to  specific  articles  which  cannot  attend 
the  person  of  the  debtor  ;  they  are  supposed  to  be  at  the  debtor's  place 
of  residence,  and  the  creditor  must  there  demand  the  payment. 

^^  In  the  case  at  bar,  if  a  demand  be  necessary,  no  difficulty  exists  as 
to  the  place,  as  it  is  evident  from  the  contract,  that  both  parties  had  ref- 
erence to  the  farm  on  which  they  resided,  as  the  place  where  the  articles 
were  to  be  demanded  and  delivered.  The  contract  is  for  the  delivery  of 
the  grain,  meat,  hay,  &c.  of  a  stipulated  value,  as  they  may  be  wanted 
for  the  support  of  the  widow.  She  may  elect  what  part  she  will  receive 
in  grain,  what  in  meat,  and  what  in  hay,  or  whether  she  will  receive  the 
whole  in  the  one  or  other  article,  or  in  any  other  commodity,  the  pro- 
duct of  the  farm.  It  cannot  be  the  duty  of  H.  to  make  a  tender,  for, 
until  she  makes  a  demand,  it  is  impossible  for  him  to  know  what  to  ten- 
der, or  in  what  quantities,  or  at  what  time.  If  a  merchant  gives  a  due 
bill  to  A.,  payable  in  goods,  and  no  time  or  place  of  payment  be  designa- 
ted, a  promise  is  implied  on  the  part  of  the  merchant,  that  whenever  A. 
shall  call  at  his  store  and  present  the  due  bill,  he  will  deliver  to  him  such 


(/)  See  20  Wen.  198.  (g)  5  Cowen,  516. 
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articles  as  he  shall  select  out  of  the  goods  on  hand.  The  store  of  the 
merchant  is  the  place  of  payment,  and  no  action  can  be  maintained  on 
the  due  bill  until  A.  shall  call  at  the  store  of  the  merchant  for  the  goods, 
and  the  merchant  shall  refuse  to  deliver  such  goods  as  A.  shall  select. 
(Chipm.  on  Con.  28.  Roberts  v.  Beatty,  2  Penn.  R.  63.)  In  Roberts 
T.  Beatty,  the  general  rule  of  the  common  law  is  said  to  be,  that  when 
no  time  or  place  is  fixed  by  the  contract  for  the  payment  or  delivery  of 
specific  property,  there  must  be  an  offer  or  tender,  within  a  reasonable 
time,  to  pay  or  deliver  :  and  that  is  true,  where  the  article  to  be  deliver- 
ed is  specific  and  ascertained,  as  two  bureaus.*  But  that  cannot  be  the 
duty  of  the  obligor,  when,  as  here,  the  time  of  delivery,  the  nature  and 
quantity  of  the  article,  depend  on  the  election  of  the  obligee." 

There  is  frequently  some  degree  of  nicety  in  determining  when  a  par- 
ty would  be  warrantable  in  waiting  for  an  actual  demand,  before  tender, 
where  the  debt  or  duty  is  made  payable  on  demand,  or  on  requeit,  &c. 
by  the  express  words  of  the  contract.  The  following  seems  to  be  the 
distinction  in  such  cases :  Where  I  am  bound,  or  engage,  in  any  way  to 
pay  money  on  demand,  or  on  request,  there  an  actual  demand  or  request 
need  not  be  made,  even  though  the  money  be  payable  on  demand,  at  a 
particular  place  ;{h)  but  the  bringing  the  suit  is  a  sufficient  demand  in 
law  ;{i)  and  there  is  hardly  a  single  exception  to  this  rule,  provided  the 
money  be  due  for  a  precedent  debt  or  duty,(j)  as  is  generally  the  case. 
But  a  promise  to  deliver  goods,  &c.  on  request,  whether  in  consideration 
of  a  precedent  debt  or  duty,  or  not,  as  where  I  receive  my  pay  for  an 
article,  and  promise  to  deliver  it  on  demand,  or  on  request,  is  not  broken 
without  an  actual  demand. (A:)  And  this  is  especially  the  case,  where  I 
receive  goods  on  a  promise,  either  express  or  implied,  to  re-deliver  or 
return  them  on  request  or  demand  :  in  these  cases,  an  actual  request  must 
always  be  proved,  to  sustain  an  action  for  the  damages  for  non-deliv- 
ery ;(/)  for  here  is  not  even  a  precedent  debt  or  duty,  besides  the  de- 
livery being  collateral  to  the  obligation. (m) 

Where  an  accountable  receipt  is  given,  by  which  the  receiptor  agrees 
to  pay  to  A.  the  amount  of  a  note  to  be  collected  by  him,  part  in  etuh 
and  part  in  goods,  no  demand  of  the  goods  is  necessary,  if  the  receiptor, 
after  receiving  payment  of  the  note,  insists  upon  applying  the  money  to 
a  demand  owing  to  him  by  A.  and  another  person  jointly.{6) 


i 


h)  Vol.  I.  pp.212,  213.  (k)  6  T.  R.  409,  and  fee  6  Maw.  R. 

i)  Cro.  Our.  884.    Latch,  209.  810.    Id  858. 

(/)  8  Salk.  808.  ?/)  8  Salk.  809.    IVijlor't  R.  149. 

(m)  8  John.  478. 

(6)  29  Wen.  178. 
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And  an  actual  request,  before  action  brought,  is  equally  necessary 
upon  an  obligation  to  perform  any  other  collateral  act  on  request,  or  on 
demand,  or  to  pay  a  penalty  on  request,  as  in  the  following  and  the  like 
cases  :  to  pay  a  penalty,  on  request,  for  not  performing  an  award  i{n) 
to  pay  all  the  money  another  has  expended  for  the  defendant,  on  re- 
quest ;(o)  to  pay  the  debt  of  a  stranger,  on  request  ;(p)  a  promise  to  A. 
to  pay  B.  $10  on  request ;  or  if  one  promise  to  purchase  on  request  ;{q) 
to  save  a  man  harmless  on  request;  or,  on  payment  of  $10,  to  deliver  a 
bond  on  request  ;(r)  condition  of  a  bond  to  make  the  plaintiff  free  of  the 
joiner's  company  on  request,  at  the  end  of  seven  years  i{s)  on  a  stipula- 
tion in  a  mortgage,  that  unless  the  interest  be  paid  annually  on  demand, 
the  mortgage  shall  be  forfeited. (^)  See  also  the  cases  cited  in  1  Saund. 
33,  n.  (2),  by  Williams*  And  where  notes  for  money  drawn,  payable 
at  a  particular  place  on  demand,  are  declared  by  statute  to  be  consider- 
ed payable  on  demand,  at  such  place,  an  actual  demand  before  suit  is 
necessary,  at  the  place  specified  in  the  note.(u)  And  in  cases  of  guar- 
anty to  pay  the  debt  of  another  yet  to  be  contracted^  the  guarantee  can- 
not sue,  till  he  has  given  notice  to  the  guarantor  of  the  amount  of  the 
debt,  and  made  a  special  request  to  pay.(t;) 

Where  no  time  is  limited  within  which  the  request  is  to  be  made,  the 
party  may  make  it  at  any  time  during  his  life.(to) 

Where  a  promise  is  to  pay  on  the  happening  of  an  event  which  is  or 
may  be  as  well  known  to  one  as  the  other  of  the  parties,  no  notice  or 
request  is  necessary.  A  request  in  such  a  case  is  only  necessary,  where 
the  happening  of  the  event  is  exclusively  within  the  knowledge  of  the 
promisee,  (x) 

Where  an  individual  receives  money  to  deliver  to  another,  as  a  bailee 
without  hire,  there  is  an  implied  contract  that  he  is  to  deliver  the  money, 
or  return,  or  account  for  it  within  a  reasonable  time,  and  if  he  neglects 
to  do  this,  he  is  liable  in  assumpsit ;  and  that  too  without  a  previous  de- 
mand.(^)  If  B.  sell  A.  a  horse,  to  be  paid  for  on  delivery.  A.,  in  an 
action  for  the  noti-delivery  of  the  horse,  must  aver  and  prove  a  previous 
request  to  B.  to  deliver  him. (2) 


n)  1  Saund.  82.  (v)  See  12  Pick.  R.  133,  4,5,  and  the 

0)  Cro  Eliz.  73.  caseg  there  cited  and  commented  upon, 

p)  Latch,  93.    3  Salk.  308.  (w)  Cro.  Eliz  136. 

(q)  3  Salk.  309.  (x)  10  Mass.  R.  230. 
(r)  Cro.  Car.  385,  6.   2  Bulst.  229.  3        (y)  6  N.  Hamp.  R.  537.   See  the  opin- 

id.  297.  ion  of  the  court  at  pp.  540,  541,  542. 

s)  3  Salk.  809.  {z)  I  Chit.  Gen.  Pr.  497.    5  T.  R. 

'0  2  Hen.  &  Munf  95.  409.     1  East,  204. 
»  18  Joho.  841. 
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V.  To  whom  a  tender  must  be  made. 

This  may  be  to  a  party  or  privy  entitled  to  the  thing  tendered.  Thus, 
a  tender  to  an  executor,  even  before  he  has  proved  the  will,  is  good. 
So  to  the  assignee  of  a  contract ;  but  not  to  a  mere  stranger ;  yet  on 
a  bond  to  B.,  to  pay  him  money  for  the  use  of  C,  a  tender  may  be  made 
to  C,  he  being  the  one  beneficially  interested ;  though,  where  a  bond  is 
to  B.  to  pay  money  to  C,  the  penalty  is  not  saved  by  a  tender  to  C, 
for  the  condition  is  to  pay^  and  C.  may  thus,  by  his  refusal,  occasion  a 
forfeiture  of  the  bond.  A  tender  of  amends  to  a  bailiff,  who  has  dis- 
trained beasts,  damage  feasant,  is  not  good,  for  he  is  a  mere  servant,  hav- 
ing no  power  to  deliver  the  beasts.(a)  Going  to  the  plaintiff's  house, 
and  delivering  money  to  a  servant,  who  goes  into  the  house,  but  comes 
back  and  returns  the  money,  saying  that  the  plaintiff  would  not  receive 
it,  but  it  must  be  paid  to  his  attorney,  was,  by  Lord  Eenyon,  left  to  the 
jury  as  evidence  of  a  tender ;  and  the  jury  found  for  the  defendant.(&) 
So  a  tender  to  an  agent,  clerk,  or  servant,  authorized  to  receive  money 
in  the  transaction  of  the  business  of  his  principal,  is  as  valid  as  a  tender 
to  the  principal,(c)  and  that,  too,  although  the  principal  has,  in  the  par- 
ticular case,  revoked  the  general  authority  of  the  agent,  for  the  purpose 
of  avoiding  the  effect  of  a  tender.((i) 

It  is  no  excuse  for  not  receiving  the  money,  that  the  claim  is  left  with 
an  attorney  for  collection ;  and  if  a  merchant's  clerk  should,  for  that  rea- 
son, refuse  the  money,  on  its  being  tendered  to  him,  though  the  mer- 
chant had  ordered  him  not  to  receive  it,  it  is,  notwithstanding,  a  good 
tender  to  the  principal. (e)  And  a  tender  of  the  money  to  an  attorney, 
with  whom  the  debt  is  left  for  collection,  is  good,  even  though  the  cred- 
itor revoke  his  power,  of  which  the  creditor  is  informed  on  the  tender  be- 
ing made.     Notice  of  the  revocation  should  have  been  given  before. (/) 

VI.  The  consequences  of  a  tender  and  refusal. 

We  have  already  noticed,  in  general,  where  the  debt  or  duty  remains, 
and  when  it  is  discharged  by  a  tender. (g)  In  cases  where  the  debt  is 
not  discharged,  the  tender  must  be  kept  good,  i.  e.  the  amount  of  money 
tendered  must  be  forthcoming  on  its  being  demanded  by  the  creditor ; 


(a)  See  Bac.  Abr.  tit.  Tender,  &c.  (E)  (d)  Id.  435,  by  the  Chancellor, 
and  the  authorities  there  cited.  («)  6  Taunt.  9i07. 

(b)  1  Egp.  349.  (/)  18  John.  HO. 

(c)  20  Wen.  436,  per  Senator  Ed-  (g)  Ante,  pp.  244,  245. 
wards.    See  the  cases  cited  by  him. 
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or  the  benefit  of  the  tender  is  lost  ;(A)  and  a  subsequent  demand  of  one 
of  two  joint  debtors,  is  good  against  both.(i)  We  have  noticed,  that  a 
tender  of  money  merely  bars  the  right  to  interest  and  costs  ;(j)  and  the 
debt  remains  even  upon  a  bond  v^ith  a  penalty.(A;)  Insuch  case,  there- 
fore,  the  money  must  be  paid  into  court  with  the  plea,  or  the  defence  is 
armeFe  nullity.^/)  Arid  after  paying  money  into  court,  on  a  plea  of  ten- 
i^l*,  the  defendant  can  never  take  it  out,  even  although  he  have  a  judg- 

/  ment  or  verdict  in  his  favor ;  but  the  plaintiff  may  take  it  out,  whether 

/  he  confess  or  deny  the  tender  in  his  replica tion.(m) 

If  the  tenderor  be  ready  at  the  place  and  time  appointed  to  make  the 
tender,  and  the  tenderee  do  not  attend  to  receive  the  money,  or  other 
thing  tendered,  it  is  the  same  thing,  in  effect,  as  an  actual  refusal. (n) 

YII.  How  a  tender  must  he  pleaded. 

Every  requisite  necessary  to  the  validity  of  a  tender,  must  be  shown 
to  have  been  complied  with,  or  the  plea,  for  want  of  showing  that  the 
party  tendering  has  done  all  within  his  power  to  pay  the.  debt  or  per- 
form the  duty,  is  not  good. 

Thus,  the  plea  must  not  only  aver  a  readiness,  (and  show  hov)  the  de- 
fendant was  ready,  in  a  tender  of  specific  articles,)  (o)  but  it  must  aver 
an  offer  to  pay  or  perform,  not  only  at  the  day,  but  the  uttermost  con- 
venient time  of  the  day ;  and  if  it  do  not  appear  from  the  plea  that  the 
tenderee  was  absent,  a  refusal  must  also  be  averred  ;  and  where  the  debt 
or  duty  is  discharged  by  the  tender,  the  plea  may  conclude  by  praying 
judgment,  and  that  the  plaintiff  be  barred  of  his  action,  in  the  usual  way 
of  a  plea  in  bar.  In  debt  for  money  which  has  been  tendered,  you  must 
conclude  in  bar  of  damages  only ;  but  in  assumpsit,  which  sounds  in 
damages,  you  are  to  conclude  in  bar  of  damages  beyond  the  sum  pleaded 
as  a  tender,  and  so,  I  suppose,  of  covenant. (p) 

Where  the  debt  or  duty  is  not  discharged,  the  defendant  must  also 
aver  that  he  has  been  always  ready,  from  the  time  of  tender,  and  still  is 
ready,  though  this  would  be  obviously  unnecessary  where  the  debt  or 
duty  is  discharged  by  the  tender.  And  if  a  certain  day  be  mentioned 
for  payment,  but  no  place  specified,  it  is  not  enough  for  the  defendant 


(K)  Eirby ,  298.    1  Dall.  407,  per  Mc-  (/)  Str.  6S8.    1  Wash.  29.    See  Grab. 

Kean,  Ch.  J.  Prac.  ad  ed.  541.  v..- 

(i)  1  Staiicie'8  R.  823.  (m)  Id.  and  tlie  caaes  there  cited.   «<^ 

(j)  Ante,  p.  244.    12  John.  276,  per  (n)  See  Bac.  Abr.  Ut  Tender,  Ico.  (6). 

cur.  io)  1  Root,  448  444. 

(k)  2  John.  24.  (p)  See  Bac.  Abr.  tit  Tender,  Ike. 

(H)  1,  and  caaet  there  cited. 


r 
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to  plead  that  the  plaintiff  was,  at  that  day,  out  of  the  state,  but  he 
should  also  aver  that  he  was  ready  to  pay,  and  so  has  continued  and  still 
is  ready,  from  the  time  of  the  tender.(9)  Indeed,  it  is  sufiBcient  to  ob- 
serve, with  regard  to  this  plea,  that  it  must  show  that  the  party  plead- 
ing it  has  never  been  in  default ;  for  if  he  neglect  to  tender  the  money 
at  the  proper  day  or  place,  and  in  the  proper  manner,  his  plea  of  tender 
is  forever  gone.(r)  It  should  show  that  the  plaintiff  never  had  any 
cause  of  action  ;{s)  and  always  ready^  is  of  the  essence  of  the  plea.(/) 

And,  accordingly,  where  you  plead  a  tender  for  the  price  of  goods 
sold,  work,  money,  <fcc.  or  any  thing  properly  demandable  under  com- 
mon counts  in  a  declaration,  in  which  cases  the  debt  is,  in  many  in- 
stances, due  immediately  on  the  consideration  being  performed,  it  is 
enough  to  show  your  tender,  and  say,  always  ready^  &c.  but  the  plaintiff 
may  defeat  you  by  replying,  and  showing  a  demand  and  neglect,  or  re- 
fusal to  pay  at  any  time  after  the  debt  arose,  whether  before  or  after  the 
tender.  («) 

When  the  money  is  brought  into  court  on  a  plea  of  tender,  the  plain- 
tiff is  entitled  to  it  at  all  events,  even  though  he  should  afterwards  he) 
nonsuited,  or  a  verdict  or  judgment  pass  against  him.    And  even  if  the f 
money,  or  any  part  of  it,  be  paid  in  through  mistake,  yet  the  court  will 
not  suffer  it  to  be  restored,  either  in  whole  or  in  part,  if  no  fraud  or  de-  ^ 
ceit  were  practised  upon  the  defendant,  which  led  him  to  the  mistake.(t;)  } 

It  should  be  noticed  that  the  foregoing  remarks  in  regard  to  the  man- 
ner of  pleading  a  tender,  apply  only  to  cases  where  the  tender  is  made 
before  suit  brought.  Indeed,  as  we  shall  see  hereafter,  a  plea  is  im- 
proper in  any  other  case. 

YIII.  In  what  cases  a  tender  may  be  made. 

It  is  sufficient,  perhaps,  to  observe  under  this  head  that,  at  common 
law,  a  tender  cannot  be  made  in  any  case,  except  where  the  debt  or 
duty  is  certain,  or,  which  is  the  same  thing,  capable  of  being  made  cer- 
tain by  computation,  or  other  act  of  the  tenderer.  It  is,  therefore,  gen- 
erally confined  to  contracts  for  the  payment  of  money,  or  some  other 
specific  thing.  But  where  the  damages  must  be  assessed  by  a  jury,  as 
upon  a  contract  to  deliver  certain  specific  articles,  without  any  price  be- 
ing affixed  to  them  by  the  contract,  a  tender  is  inapplicable ;  and  the 


(q)  Bac.  Abr.  tit.  Tender,  kc.  (H)  (0  Willes,  684,  per  Abney,  J. 

2.  8,  and  cases  there  cited.  (u)   10  Mod.  81.     Willet,  682.     1 

(r)  8  East,  169,  per  Lord  Ellenbo-  Wash.  29. 

lougfa,  Gh.  J.  (V)  2  Bos.  It  PqI.  892.    2  T.  R.  645. 

(s)  Id.  171,  per  Lawrence,  J. 
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same  distinction  applies,  in  general,  to  the  action  of  debt  and  covenant, 
as  well  as  to  an  action  of  assumpsit,  as  may  be  seen  by  the  seyeral  cases 
cited  in  Bac.  Abr.  tit.  Tender,  &c.  (O)  and  (P)  1,  3,  4. 

It  follows  from  the  above  rale,  of  course,  that  a  tender  is  inadmissible 
in  trespass  on  the  case,  properly  so  called,  trover,  trespass,  &c.(7) 

A  tender  may,  in  general,  be  pleaded  to  the  common  counts  in  as- 
sumpsit.(u') 

An  exception  to  the  common  law  rule,  as  to  the  cases  in  which  a  ten- 
der is  proper,  is  made  by  statate,(x)  which  allows  of  a  tender  of  amends 
\n  actions  for  casual  or  involuntary  trespasses  or  injuries.  This  subject 
will  be  considered  more  at  large  under  the  next  succeeding  head. 

OF  TENDE&  AFTEE  SUIT  BROUGHT. 

At  common  law,  as  we  have  already  8een,(y)  a  tender  could  in  no 
case  be  made,  unless  before  suit  brought.  The  only  mode  allowed  to 
the  defendant,  to  save  himself  from  costs,  where  he  admitted  something 
to  be  due,  was,  as  we  have  also  seen,(z)  by  paying  it  into  court ;  al- 
though even  this  right  extended,  as  has  been  already  remarked,(a)  only 
to  actions  where  a  sum  certain  was  demanded.  The  relief  afforded  by 
this  practice,  extended  to  so  few  cases,  and  was  so  limited  in  its  mode  of 
application,  that  the  legislature  have  extended  it  still  further,  for  the 
purpose  of  preventing  vexation  and  oppression  towards  defendants.(i) 

It  is  provided  by  statute,(c)  that  whenever  an  action  shall  be  pending 
upon  any  bond,  which  has  a  condition  by  which  the  same  is  to  become 
void  on  the  payment  of  a  less  sum,  the  defendant  may,a^  anytime  before 
judgment  rendered  in  such  action,  pay  to  the  plaintiff,  or  bring  into  court 
for  the  plaintiff's  use,  the  principal  sum  and  interest  due  on  such  bond 
together  with  the  costs  incurred  in  such  action,  and  thereupon  such  ac- 
tion shall  be  discontinued.  Under  this  statute,  it  may  be  well  to  notice 
the  case  recently  decided  by  our  supreme  court,((i)  in  which  it  was  held, 
where  a  bond  is  conditioned  for  the  payment  of  money  at  a  future  day, 
with  interest  semi-annually,  and  it  is  agreed  that  in  default  of  the  pay- 
ment of  interest  at  the  time  specified,  the  whole  of  the  debtj  (principal 
and  interest,)  shall  become  due,  and  a  default  in  payment  of  interest  hap- 


(w)  Str.  576.    Salk.  23,  597.  6  Mod.        (a)  Ante,  p.  241. 
128.  (6)  See  Grab.  Pr.  2d  ed.  542. 

x)  2  R.  S.  457,  §  20.  (c)  2  R.  S.  277,  §  27. 

y)  Ante,  p.  256.  (d)  19  Wen.  104.    See  also  7  Pftige, 

(x)  Ante,  p.  240.  179. 


[ 


(7)  Bac.  Abr.  tit  Tender,  &c.  (P)  2,  8,  9,  and  the  cases  there  cited.    See  also, 
on  the  same  subject,  ante,  pp.  241, 242. 
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pens,  and  an  action  is  brought  demanding  the  whole  debt^  that  the  defen- 
dant is  not  entitled,  on  bringing  into  court  the  arrears  of  interest  with 
the  costs,  to  a  judgment  of  discontinuance,  but  is  liable  to  the  payment 
of  the  principal  as  well  as  interest. 

It  is  further  provided  bj  statute,(e)  that  when  any  action  at  law  shall 
be  commenced,  for  the  recovery  of  a  sum  certain,  or  which  may  be  re- 
duced to  certainty  by  calculation,  or  for  a  casual  or  involuntary  trespass 
or  injury,  the  defendant,  in  any  stage  of  the  proceedings,  before  trial  in 
such  causes,  or  before  such  damages  shall  have  been  assessed,  or  before 
judgment  rendered  in  an  action  of  debt,  may  tender  to  the  plaintiff,  or 
his  attorney,  any  sum  of  money  which  such  defendant  shall  conceive  suf- 
ficient amends  for  the  injury  done,  for  which  such  action  or  proceeding 
was  instituted,  or  sufficient  to  pay  the  plaintiff's  demand,  together  with 
the  costs  of  such  action  or  proceeding,  to  the  time  of  making  such  ten- 
der. If  it  shall  appear,  upon  the  trial  of  the  cause,  or  upon  the  assess- 
ment of  damages,  that  the  amount  so  tendered  was  sufficient  to  pay  the 
plaintiff's  demand,  and  the  costs  of  the  suit  or  proceeding  up  to  the  time 
of  such  tender,  the  plaintiff  shall  not  be  entitled  to  recover  or  collect  any 
interest  on  such  demand  from  the  time  of  such  tender,  or  any  costs  in- 
curred subsequent  to  that  time,  but  shall  be  liable  to  the  defendant  for 
the  costs  incurred  by  him  subsequent  to  such  time.  If  the  action  or  pro- 
ceeding be  to  recover  damages,  and  it  shall  appear  that  the  sum  tendered 
was  a  sufficient  amends  for  the  injury  done,  and  for  the  costs,  as  before 
mentioned,  the  plaintiff  shall  not  be  entitled  to  recover  any  costs  in  any 
such  action  or  proceeding,  incurred  after  such  tender,  but  shall  be  liable 
to  the  defendant  for  the  costs  incurred  after  that  time.  If  any  such  ten- 
der be  accepted  by  the  plaintiff,  and  he  shall  thereafter  proceed  in  the 
action,  the  sum  so  accepted  shall  be  deducted  from  the  whole  amount  of 
the  recovery,  and  judgment  shall  be  rendered  only  for  the  residue ;  and  an 
entry  of  such  tender  and  acceptance  shall  be  made  on  the  record. (8) 

Under  these  provisions  of  the  statute,  it  will  be  seen,  that  the  plaintiff 
may  either  accept,  or  decline  to  receive  the  tender.  Whether  he  do  so 
or  not,  is  perhaps  a  matter  of  no  consequence,  so  far  as  concerns  the  lia- 
bility to  pay  costs  subsequently  accruing,  in  actions  before  justices  of  the 
peace.  It  is  otherwise  in  actions  in  courts  of  record,  for  there,  in  case 
the  plaintiff  accept  the  tender,  he  cannot  recover  costs  against  the  de- 
fendant, unless  he  recover  a  judgment  of  at  least  fifty  dollars  over  and 


(0  2  R.  8.  457,  §  20  to  23. 

(8)  In  suits  before  justices,  the  entry  is  to  be  made  on  the  doeket 
Vol.  II.  34 
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above  the  sum  tendered  ;  the  costs  in  such  a  case  being  determined,  as 
provided  by  statute,(/)  by  the  amount  of  the  subsequent  recovery.  In 
justices'  courts,  the  recovery  of  any  sum,  however  small,  carries  costs; 
and  hence  there  can  be  no  doubt  that  a  recovery  of  only  six  cents,  in 
favor  of  a  plaintiff,  who  has  accepted  a  tender,  the  judgment  being  for  a 
sum  over  and  above  the  amount  tendered,  will  carry  costs  against  the 
defendant.  If  the  plaintiff  do  not  accept  the  tender,  in  an  action  for  dam- 
ages, he  is  entitled  to  a  judgment  for  the  sum  tendered  as  damages,  and 
if  he  recover  no  more  than  the  sum'  tendered,  the  defendant  is  entitled 
to  the  costs  accrued  subsequent  to  the  tender,  but  if  he  recover  only  six 
cents  beyond,  he  is  entitled  to  costs — and  this  is  the  rule  in  courts  of 
record. (g)  And  even  after  a  refusal,  the  plaintiflfmay,  at  the  trial,  elect 
to  accept  the  sum  tendered,  and  if  he  do  so,  the  defendant  is  bound  to 
pay,  or  a  verdict  must  be  rendered,  or  a  judgment  given  for  that  amount ; 
and  in  such  case,  the  costs  accrued  after  demand  and  a  reasonable  time 
to  pay,  will  be  deducted  from  the  costs  to  which  the  defendant  is  enti- 
tled.(A)  In  the  case  in  which  these  points  were  decided.  Nelson,  J.,  in 
delivering  the  opinion  of  the  court,  in  commenting  upon  the  policy  and 
eflfect  of  these  statutory  provisions,  remarks  :  "  If  the  plaintiff  refuses  to 
accept  the  tender  and  proceeds  in  the  action,  and  does  not  recover  a  sum 
exceeding  the  tender,  he  must  pay  the  costs  accrued  after  the  tender  ; 
which  is  but  the  application  of  the  ordinary  rule  of  paying  money  into 
court.  (1  Saund.  33,  c,  n.  2.  2  Archb.  Pr.  203.)  The  23d  section  is  a 
new  provision,  and  very  properly,  in  case  of  acceptance  of  the  tender, 
puts  the  further  litigation  of  the  plaintiffunder  the  peril  of  payment  of  costs 
subsequently  accruing,  unless  he  recovers  a  sum  (beyond  that  tendered) 
which  shall  entitle  him  to  costs  under  the  general  law  of  costs. (9)  In 
the  other  case  a  recovery  of  six  cents  beyond  the  amount  tendered  gives 
costs.  If  the  plaintiflF  refuses  to  accept  the  tender,  it  is  not  to  be  stricken 
out  of  the  declaration,  as  when  money  is  paid  under  the  23d  section,  or 
into  court,  because  his  only  mode  of  collecting  it  is  by  means  of  the 
judgment ;  and  in  analogy  to  the  practice  of  paying  money  into  court, 
of  which  this  was  designed  as  a  cheap  and  expeditious  substitute,  the 
plaintiff  is  entitled  in  any  event  to  a  verdict  and  judgment  equal  to  the 
amount  tendered.  When  money  is  brought  into  court,  the  plaintiflF  is  at 
all  events  entitled  to  it.     (1  Saund.  33,  n.  2.   2  Archb.  Pr.  203.)    Any 


i 


/)  2  R.  S.  457,  23.  (h)  Id.  ib. 

g)  13  Wen.  390. 


(9)  iDapplicable  to  justices'  courts,  where  the  recoveiy  of  six  pence  only  will 
carry  costs,  as  was  remarked  above. 


FORMS  OF  SPECIAL  PLEAS  IN  BAR.  267 

other  construction  would  be  unjust.  The  defendant  has  the  benefit  of 
the  tender,  to  the  amount  of  it,  throughout  the  subsequent  litigation,  the 
same  as  if  so  much  had  been  paid  into  court ;  and  this  in  consequence 
of  his  ability  to  prove  that  he  has  acknowledged  so  much  to  be  due,  and 
has  offered  to  pay  it.  For  the  like  reason,  if  the  plaintiff  changes  his 
opinion  and  elects  to  accept,  and  stops  his  suit  short  of  a  trial,  he  should 
be  permitted  to  do  so,  deducting  the  costs  that  the  defendant  has  been 
subjected  to  since  the  tender.  This  is  also  analogous  to  the  practice  of 
which  this  is  a  substitute.     (2  Archb.  Pr.  203.)" 

All  the  proceedings,  in  cases  arising  under  the  provisions  of  the  stat- 
ute, should,  strictly,  be  entered  by  the  justice  in  his  docket,  as  they  occur. 
He  is  required,  at  all  events,  where  the  tender  is  accepted  by  the  plain- 
tiff, to  make  an  entry  to  that  effect,  upon  his  docket  ;(t)  and  the  better 
course  would  be,  in  all  cases,  to  make  the  docket  a  faithful  record  of  all 
the  proceedings  in  the  cause,  whether  specially  required  by  statute  or  not. 

A  tender  under  the  provisions  of  the  statute  above  cited  is  not  the  sub- 
ject of  a  plea.(j) 

If  the  tender  is  made  in  a  case  in  which  the  defendant  claims  that  the 
trespass  or  injury  was  casual  or  involuntary,  he  should  make  out  such  a 
case  by  testimony,  and  in  addition  to  the  ordinary  verdict  of  a  jury,  in 
case  there  is  one  ;  or  judgment  of  a  justice,  where  the  cause  is  tried  be- 
fore him  alone  ;  the  jury  should  find,  or  the  justice  should  certify  upon 
his  docket,  that  the  trespass  or  injury  for  which  the  action  was  brought 
was  casual  or  involuntary.  In  case  such  be  the  finding  of  the  jury,  it 
should  also  be  entered  upon  the  docket  of  the  justice.(A;) 

Plea  of  infancy. 

That  at  the  time  of  making  the  contract  declared  upon  by  the  said  P., 
the  said  D.  was  an  infant  under  the  age  of  twenty-one  years. 

When  infancy  is  a  defence,  see  Vol.  I.  pp.  298, 299,  also  ante,  p.  140 
to  145. 

Plea — in  trespass — Justification — taking  and  impounding  cattle  damage 

feasant. 

That  the  said  D.,  before  and  at  the  time  of  the  trespass  complained  of 
by  the  said  P.,  was  lawfully  possessed  of  a  certain  close,  situate  in  the 


[%)  2  R.  S.  467,  §  23.  (ik)  18  Wen.  395. 

/)  See  Grab.  Prac.  2d  ed.  544,  5, 
and  the  case  there  cited  in  note. 
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town  of  Saratoga  Springs,  in  the  county  of  Saratoga  ;  and  because  the 
cattle  in  the  said  P.'s  declaration  mentioned,  before  and  at  the  said  time 
when  the  said  trespass  is  supposed  to  have  been  committed,  were  wrong- 
fully in  the  close  of  the  said  D.,  there  doing  damage  to  him  ;  he  took 
the  same  cattle  so  doing  damage,  and  drove  them  away  out  of  the  said 
close,  to  a  common  pound  in  the  said  town,  which  is  the  same  trespass 
complained  of  by  the  said  P. 

If  the  beasts  were  impounded  before  the  damages  were  appraised,  the 
plaintiff  should  reply  this  matter,  in  order  to  make  the  defendant  a  tres- 
passer from  the  beginning. 

When  and  how  cattle  may  be  taken,  damage  feasant  ^  and  impounded, 
see  Vol.  1.  p.  416  to  433  ;  also  id.  484  to  490. 

Plea  of  justification  by  the  party  upon  whose  execution  the  plaintiff' ^s 

goods  were  taken  and  sold. 

That  the  said  D.,  before  the  said  time  when  the  trespasses  mentioned 
in  the  said  P.'s  declaration  are  supposed  to  have  been  committed,  to  wit, 
on,  &c.  at  a  court  held,  &c.  {set  forth  the  judgment^  execution  and  de- 
livery to  the  constable^  as  ante^  pp,  32,  33.)  By  virtue  of  which  said 
execution,  the  said  G.  C.  L.,  so  being  constable  as  aforesaid,  afterwards, 
on,  &c.  before  the  return  day  of  said  execution,  at,  &c.  did  seize  and 
take  the  goods  and  chattels  of  the  said  P.,  in  his  declaration  mentioned, 
for  the  purpose  of  levying  the  moneys,  so  as  aforesaid  directed  to  be 
levied  by  the  said  execution,  and  did  then  and  there  levy  a  certain  sum 
of  money,  to  wit,  the  sum  of  ten  dollars,  part  and  parcel  of  the  damages 
and  costs  aforesaid,  which  are  the  same  trespasses  whereof  the  said  P. 
in  his  declaration  complains. 

We  noticed  ante,  p.  137,  in  note,  that  a  justification  under  process 
must  be  pleaded  by  the  party,  though  the  officer  himself  may  generally 
justify  under  the  general  issue. 

A  constable  appointed  by  three  justices  may  justify  under  such  ap- 
pointment, although  it  were  improper;  for  it  is  a  judicial  act,  and  its 
validity  cannot  be  drawn  in  question,  in  an  action  against  the  consta- 
ble ;(/)  and  so,  though  he  seized  goods  on  a  warrant  which  issued  erro- 
neously.(m) 

Where  a  constable  is  not  acting  in  the  execution  of  his  office,  or  does 


(Z)  8  John.  69.  (m)  2  Bos.  &  Pull.  15S. 
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not  pursue  the  directions  of  his  warrant  or  process,  he  is  not  authorized 
by  the  statute  cited  ante,  pp.  137,  138,  in  note,  to  introduce  his  defence 
under  the  general  issue. (n)  And  where  he  executes  a  warrant  in  an  un- 
reasonable and  oppressive  manner,  and  with  the  avowed  and  malicious 
design  to  vex  and  oppress  the  party,  an  action  will  lie  against  him.  As 
where  a  constable  had  a  warrant  to  levy  a  fine,  and  refused  to  take  the 
property  which  the  plaintiff  tendered  him,  but  took  his  horse  with  the 
avowed  intent  of  hurting  his  feelings,  it  was  held  that  an  action  on  the 
case  might  be  maintained  against  him.(o) 

Where  the  defendants  justify  under  the  same  process,  the  safer  way  is 
to  do  so  in  separate  pleas,  each  for  himself;  for  if  all  the  defendants  jus- 
tify under  the  same  process  in  a  single  plea,  if  the  process  will  not  jus- 
tify them  all,  though  some  of  them  might  be  protected  by  it,  the  justifi- 
cation fails  as  to  all,  and  neither  of  the  defendants  can  be  protected  by 
it.(p)  But  it  is  otherwise  of  a  joint  plea  of  not  guilty;  for  here  one 
defendant  may  be  found  guilty  and  another  acquitted,  though  the  plea 
be  joint,  (g) 

In  Cleveland  v.  Rogers,  (6  Wen.  438,)  it  was  held,  that  in  justifying 
under  an  execution  issued  by  a  justice  of  the  peace,  it  is  necessary  to  set 
forth  the  title  of  the  statute  under  which  the  justice  acted,  and  that  by 
virtue  thereof  he  issued  process,  or  that  under  it  a  plaint  was  levied  ; 
and  further,  that  in  pleading,  if  the  facts  necessary  to  give  jurisdiction 
are  omitted  to  be  stated,  and  it  is  only  alleged  that  a  judgment  was  ren- 
dered, and  that  an  execution  was  issued  upon  such  judgment^  without 
setting  forth  the  execution  verbatim^  so  that  the  court  may  see  whether 
it  afforded  protection  to  the  officer  who  executed  it,  the  officer  will  be 
considered  a  trespasser.  Now  it  will  be  seen  that  although  the  manner 
of  setting  forth  the  execution  in  the  form  of  declaration,  given  ante,  pp. 
32,  33,  is  in  literal  compliance  with  the  rule  established  by  the  above  case, 
yet,  that  in  stating  the  judgment,  we  have  omitted  to  set  forth  the  title 
of  the  statute  under  which  the  justice  acted.  This  was  held,  in  a  late 
case,  not  to  be  necessary  in  a  declaration  upon  a  justice's  judgment,  and, 
as  we  humbly  conceive,  the  same  reasons  which  induced  the  court  so  to 
decide  with  respect  to  a  declaration^  operate  in  their  full  force  when  ap- 
plied to  a  plea.  They  say,  in  12  Wen.  473,  that  "  the  act  of  the  legis- 
lature, conferring  civil  jurisdiction  upon  justices  of  the  peace,  and  au- 
thorizing them  to  take  cognizance  of  certain  actions,  is  a  public  act^  of 


(n)  1  Bac.  Abr.  690.    3  Burr.  1742.        (p)  2  Caines,  108.    1  Saund.  28,  n. 
8  East's  P.  C.  233.    Vol.  L  p.  36.  -  (2).     14  John.  166. 

(o)  5  John.  126.  (9)  14  John.  166.    8  East,  62.   Cowp. 

610. 
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which  the  court  is  bound  to  t^ke  judicial  notice,^^  Hence  it  is  unneces- 
sary to  set  forth  either  the  title  or  provisions  of  the  statute.  It  is  enough 
that  it  appear  from  the  declaration  or  plea  that  the  cause  of  action  upon 
which  the  judgment  was  rendered  was  actually  within  the  jurisdiction  of 
the  court. 

Plea — defect  of  line  or  partition  fence* 

That  the  close  mentioned  in  the  said  P.'s  declaration  ^  in  which,  &c.  at 
the  said  time,  when,  &c.  did  and  now  does  lie  next  adjoining  to  a  certain 
close  of  the  said  D.,  situate  in  the  town,  &c.  the  easternmost  half  of  the 
division  fence  between  which  said  closes,  the  said  P.,  at  the  said  time, 
when,  &c.  was  legally  bound  to  keep  in  repair ;  but  that  at  the  said  time 
when,  &c.  the  said  easternmost  half  of  the  said  fence  was  out  of  repair, 
by  means  whereof  the  cattle  mentioned  in  the  declaration  of  the  said  P., 
escaped  from  the  said  D.'s  said  close,  into  the  said  P.'s  said  close,  and 
did  the  damage  complained  of  by  the  said  P.,  which  are  the  same  tres- 
passes complained  of  by  the  said  P. 

Of  this  plea,  generally,  see  Vol.  I.  p.  418  to  433. 

Plea — close  a  public  highway. 

That  at  the  time  of  committing  the  said  several  trespasses,  in  the  said 
P.'s  declaration  mentioned,  the  said  close  in  which  the  same  are  supposed 
to  have  been  committed,  was,  and  still  is  a  public  highway  ;  wherefore 
the  said  D.,  at  the  said  time,  when,  &c.  did,  with  his  horses  and  wagon, 
pass  along  the  said  highway,  as  he  lawfully  might,  therein  using  the  same 
as  a  public  highway  ;  and  because  the  same  was  then  and  there  obstruct- 
ed by  the  said  rails  and  posts,  so  that  without  the  removal  thereof  he 
could  not  pass  as  aforesaid,  the  said  D.,  then  and  there  removed  the 
same  out  of  the  way,  in  order  to  pass  along  the  said  highway  as  afore" 
said,  which  are  the  same  trespasses,  whereof  the  said  P.',  in  declaring^ 
complains.(lO) 


pO)  "  Highways  are  regarded  in  our  law  merely  as  easements.  The  pablic  ac- 
quire no  more  than  a  right  of  way,  with  the  powers  and  privileges  incident  to  that 
right,  such  as  digging  Uie  soil  and  using  the  timber  and  other  materials  found  with- 
in the.  space  of  the  road,  in  a  reasonable  manner,  for  the  purpose  of  making  and  re- 
pairing the  road,  and  its  bridges.  When  the  sovereign  imposes  a  right  of  way  upon 
the  land  of  an  individual,  the  title  of  the  former  owner  is  not  extinguished  ;  but  is 
so  qualified  that  it  can  only  be  employed  subject  to  that  easement.  The  former 
proprietor  still  retains  bis  exclusive  right  in  all  mines,  quarries,  spring  of  water, 
timber,  and  earth,  for  every  purpose  not  incompatible  with  the  public  n^ht  of  way. 
The  person  in  whom  the  fee  of  tne  load  is,  may  maintain  trespass,  or  ejectment  or 
waste.  (1  Burr.  143.  2  Str.  1004.  1  Wils.  107.  6  £ast,  154.  .2  John.  363.  6 
Mass.  R.  454  )    But  when  the  sovereign  chooses  to  discontinue  or  abandon  the  right 
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For  the  rights  of  travel  on  a  highway,  see  Vol.  I.  pp.  415,  426  to 
433.  When  a  river  is  a  public  highway  or  common  fishery,  see  Vol.  I. 
p.  433  to  437. 

If  any  part  of  the  trespass  or  trespasses  alleged,  were  not  committed, 
plead  the  general  issue  as  to  so  much,  and  your  justification  will  then 
be  "  cLs  to  the  residue  of  the  said  trespass^  or  the  said  several  tres- 
passes^    c." 

The  above  plea  puts  in  issue  the  title  to  land,  which  a  justice  is  not 
authorized  to  try  ;(r)  he  should,  therefore,  proceed  with  the  cause,  the 
same  as  if  no  such  plea  were  interposed  ;  unless  the  defendant,  as  he 
may  do,  comply  with  the  provisions  of  the  statute  in  regard  to  pleading 
title,  of  which  we  shall  speak  more  at  large  under  the  next  head. 

OF  THE  PLEA  OF  TITLE,  IN  ORDER   TO  OUST  THE  JUSTICE  OF  JURISDICTION. 

We  have  already  seen  that  a  justice  has  no  jurisdiction  of,  and  cannot 
try  an  action  where  the  title  to  land  shall  in  any  wise  come  in  ques- 
tion ;{s)  but  the  defendant,  if  he  wish  to  oust  the  justice  of  bis  jurisdic- 
tion in  such  an  action,  must,  at  the  time  when  he  is  required  to  join 
issue,  and  not  after,  plead  specially,  or  give  notice  under  the  general 
issue,  that  the  title  to  lands  will  come  in  question.  Such  plea  and  notice 
may  be  joined  with  any  other  proper  plea  to  the  action,  and  they  must 
be  written,  signed  by  the  defendant  or  his  attorney,  and  delivered  to  the 
justice,  who  must  then  countersign  and  deliver  them  to  the  plaintiff.(^) 
These  requirements  of  the  statute,  with  others  which  we  shall  presently 
notice,  must  be  strictly  complied  with,  in  order  for  the  defendant  to  avail 
himself  of  the  benefits  of  the  statute  ousting  the  justice  of  his  jurisdic- 
tion. For  although  the  statute  declares  that  a  justice  shall  not  have 
cognizance  of  any  action  where  the  title  to  land  shall  in  any  wise  come 
in  question,  yet  if  the  defendant  do  not  plead  his  defence,  or  even  if  he 
does  plead  it  and  fails  to  comply  with  the  further  direction  of  the  stat- 
ute, the  justice  has  jurisdiction  of  the  cause,  and  is  bound  to  proceed 
therein,  and  the  defendant  is  precluded  in  his  defence,  from  all  evidence 


« 


19  Wen.  373.  (0  2  R.  S.  168,  §  59. 

Vol.  I.  p.  34.    See  2  R.  S.  158, 
§4. 


of  way,  the  entire  and  exclusive  enjoyment  reverts  to  the  proprietor  of  the  soil." 
(15  John.  453,  per  Piatt,  J.  See  also  1  R.  S.  521,  §  131.)  As  to  what  constitutes  a 
hiehwav,  and  when  it  shall  cease  or  be  discontinued,  see  1  R.  S.  517,  §  103,  104. 
7  John.  106.  2  id.  424.  3  Gaines,  307.  10  John.  236.  17  id.  277.  2  Phil.  Ev. 
N.  Y.  ed.  of  1839,  195,  196,  and  notes  there  referred  to.  See  also  Cowen  &  Hill's 
Notes  to  Phil.  Ev.  373,  374.  As  to  other  easements,  see  id.  371  to  373,  257,  375, 
^6  to  385. 


272  FORMS  OF  SPECIAL  PLEAS  IN|BAIt 

drawing  in  question  the  title  to  Iands.(t«)  But,  -whether  the  defendant 
plead  title  or  not,  if  it  appear  on  the  trial,  from  the  plaintiff  ^s  own 
showing^  that  the  title  to  lands  is  in  question,  which  title  is  disputed  by 
the  defendant,  the  justice  must  dismiss  the  cause,  and  the  plaintiff  pay 
the  costs,  (v) 

This  plea  of  title  must  be  interposed  at  the  joining  of  issue,  and  not 
after ;  and  the  defendant  has  no  right  after  issue  joined  and  an  adjourn- 
ment granted,  on  the  adjourned  day  to  withdraw  his  first  plea  and  plead 
title.(ta) 

This  plea  is  proper  in  any  action  where  the  title  to  lands  shall  in  any 
wise  come  in  question.  It  may  be  interposed,  not  only  in  actions  for 
trespass  on  lands,  where  the' question  of  titJe  ordinarily  arises  ;  but  in 
all  other  actions,  such  as  assumpsit,  trover,  &c.  where  the  defence  in- 
volves the  trial  of  a  question  of  title  to  lands.  For  several  cases  illus- 
trative of  the  manner  in  which  the  question  of  title  to  lands  may  arise 
in  actions  other  than  for  trespass  on  lands,  see  Vol.  I.  pp.  42,  43. 

The  language  of  the  statute  is  very  general,  and  ousts  the  justice  of 
his  jurisdiction  in  every  conceivable  case  where  the  title  to  land  may  in 
any  wise  come  in  question,  on  compliance,  by  the  defendant,  with  the 
requirements  of  the  statute.  Thus,  a  plea  in  an  action  of  trespass  on 
lands,  that  the  locus  in  quo  is  a  public  or  private  way,  involves  the  title  to 
lands,  and  under  such  a  plea,  the  defendant  may  deliver  to  the  justice 
the  bond  required  by  the  statute  and  thus  oust  him  of  jurisdiction. (x) 
And  in  such  a  case  the  parties  cannot  confer  jurisdiction  upon  the  justice 
by  consenting  that  he  may  proceed  and  try  the  cause  ;(y)  neither  can 
evidence  be  adduced  by  the  defendant,  under  the  general  issue,  showing 
that  the  locus  in  quo  is  a  private  road. (2) 

There  can  be  no  doubt  that  in  an  action  of  trespass  on  lands,  a  plea 
in  abatement  of  non-joinder  of  a  tenant  in  common  with  the  plantiff,(a) 
is  a  plea  showing  that  the  title  to  land  will  come  in  question,  and  au- 
thorizes the  defendant  to  give  the  bond  required. by  the  statute  and  thus 
remove  the  cause  to  the  court  of  common  pleas.  It  will  be  seen  that 
the  statute  does  not  require  that  the  plea,  raising  the  question  of  title, 
should  be  a  plea  in  bar ;  neither  need  the  ^lea  show  title  in  the  defen- 
dant. It  is  enough  that  the  defendant  show,  by  his  plea,  that  the  title 
to  lands  will  come  in  question  on  the  trial.     This  he  does,  in  the  case 


m 


(u)  2  R.  S.  168,  §  62.  (y)  6  Wen.  465. 

(v)  Id.  §  63.  {z)  15  id.  338. 

(w)  15  John.  304.  (a)  See  ante,  p.  120. 

x)  1  id.  146.    6  Wen.  465.    15  id. 
19  id.  873. 
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under  consideration,  by  showing  that  the  plaintiff  has  no  title  except  in 
common  with  another,  and  cannot,  consequently,  maintain  his  action  ex- 
cept he  join  his  tenant  in  common  as  a  co-plaintiff. 

An  action  on  the  case,  for  overflowing  the  plaintiff's  land  by  means 
of  a  mill  dam,  where  the  defendant  insists  that  the  dam  was  erected  by 
permission  of  the  plaintiff,  and  does  not  question  the  plaintiff's  title  to 
the  land,  but  simply  goes  to  trial  upon  the  question  of  permission  or 
license,  does  not  concern  the  title  to  lands,  and  is,  therefore,  an  action 
of  which  a  justice  has  cognizance ;  though  if  in  such  an  action  the  de* 
fendant  should  justify  under  a  pre8cription(&)  to  overflow  the  lands,  this 
would  involve  a  question  of  title  to  lands.(c)  In  an  action  for  a  nui* 
sance  to  a  house,  title  cannot  come  in  question ;  for  though  the  defen* 
dant  have  a  title  to  the  house  himself,  he  has  no  right  to  drive  the  plain- 
tiff out  by  creating  a  nuisance.(d) 

For  what  shall  be  said  to  be  a  question  of  title,  generally,  see  Vol.  I. 
pp.  463  to  465,  and  468, 469.  When  the  question  of  title  may  arise 
incidentally,  cither  on  the  plaintiff's  own  showing  or  otherwise,  see 
Vol.  I.  p.  41  to  44. 

Under  the  provision  of  the  statute  making  it  the  duty  of  the  justice 
to  dismiss  the  cause  where  it  appears  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  lands  is  in  question,  it  has  been  held  that  an 
action  of  trespass  for  digging  up  the  soil  in  a  street,  brought  by  the 
owner  of  a  lot  bounding  on  the  street  which  had  been  dedicated  to  the 
public,  but  which  had  not  been  accepted  or  recognized  by  the  local  ofiB- 
cers  as  a  public  street,  presented  a  question  of  title  to  land,  and  could 
not  be  tried  in  a  justice's  court.(e)  In  that  case,  the  street  not  having 
been  used  by  the  public  for  twenty  years,  it  was  necessary  for  the  plain- 
tiff, in  order  to  show  title  in  himself,  to  prove  certain  explicit  acts  of  * 
dedication,  a  map  laying  down  the  street,  an  agreement  among  the  pro-  ' 
prietors  that  it  should  be  a  public  street,  and  his  own  title  deeds  bound- 
ing him  upon  it  as  such  ;  but  this  evidence  the  supreme  court,  on  error, 
held  that  the  justice  had  no  right  to  consider,  under  the  provision  of  the 
statute  above  referred  to.  In  that  case  the  court  further  held,  that 
proof  of  actual  possession  of  a  lot  adjoining  a  street,  shows  a  construc- 
tive title  in  the  occupant  to  the  soil  extending  to  the  centre  of  the  street ; 
but  to  give  such  title,  the  street  must  have  been  accepted  by  the  public 
as  such  ;  although  dedicated,  if  not  accepted,  it  remains  the  property  of 


(6)  As  to  what  a  pregcription  isi  see        (<0  18  id.  906. 
Vol.  I.  pp.  422,  423.  (e)  20  Wen.  96. 

(c)  See  2  John.  185. 

Vol.  II.  35 
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the  original  proprietor,  subject  to  the  easement  or  right  of  way  of  the 
purchasers  of  lots  adjoining  the  street. 

Under  the  statutes  in  force,  previous  to  the  revision,  the  defendant 
might  plead  the  common  bar  of  liberum  tenementum^  or  freehold  in  the 
defendant,  no  matter  how  special  his  title  might  be,  or  even  though  he 
had  no  title,  the  same  being  in  a  third  person,  and  this,  whether  he  en- 
tered under  the  authority  of  that  person  or  not ;  and  under  that  plea,  he 
might,  on  the  trial,  show  possession  or  title  out  of  the  plaintiff,  and  thus 
defeat  his  action.  Now,  by  the  revised  statutes,  the  rule  is  changed. 
The  defendant  must  plead  his  title  specially,  or  give  notice  to  that  ef- 
fect ;  and  whatever  may  be  the  form  of  his  plea  before  the  justice,  the 
same  form  must  be  pursued  in  the  common  pleas  :  and  the  defendant  is 
not  permitted  to  set  up  any  other  defence  than  that  disclosed  by  his  plea 
or  notice  ;  and  therefore,  where  the  defendant  pleads  liberum  tenement 
turn  before  the  justice,  and  fails  to  show  title  in  himself  on  a  trial  in  the 
common  pleas,  the  verdict  must  go  against  him.(jf )  In  regard  to  the 
strictness  with  which  parties  are  required  to  pursue  the  forms  of  plead-* 
ing  before  the  justice,  after  the  cause  is  removed  to  the  common  pleas, 
more  will  be  said  hereafter. 

FORM  OF  THE  PLEA  OF 

Liberum  tenementum;  or  freehold  in  the  defendant. 
Justice's  Court. 
Richard  Roe     )      ^^^^^^  j^^^  ^   Hulbert,  Esq.  one  of  the  justices 

T        ^  t'  1        V  of  the  peace,  in  and  for  the  county  of  Saratoga. 
James  Jackson.  )  ^ 

Plea. — ^And  the  said  Richard  Hoc,  in  his  proper  person,  {or  by  W. 
L.  Avery,  his  attorney,)  comes  and  defends  the  force  and  injury,  when, 
&c.  and  says  that  the  said  James  Jackson  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him  ;  because,  he  says,  that  the  said 
close  mentioned  in  the  said  declaration  of  the  said  James  Jackson^  and 
in  which  the  said  trespasses  are  therein  supposed  to  have  been  commit- 
ted, now  is,  and  at  the  said  time  when  the  same  trespasses  are  by  the 
said  declaration  supposed  to  have  been  committed,  was  the  close,  soil 
and  freehold  of  him  the  said  Richard  Roe^  to  wit,  at  the  said  town  of 
Saratoga  Springs,  {the  town  or  ward  mentioned  in  the  declaration^ 
wherefore  the  said  Richard  Roe,  in  his  own  right,  at  the  said  time, 
when,  &c.  broke  and  entered  the  said  close,  in  which,  &c.  and  with  his 
feet  in  walking,  trod  down  the  grass  there  growing,  &c.  {enumerating 


(/)  15  Wen.  237. 
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the  several  acts  alleged  as  trespasses  which  he  means  to  justify^  as  he 
lawfully  might,  for  the  cause  aforesaid,  which  is  the  same  trespass 
whereof  the  said  James  Jackson  hath  above  in  his  declaration  complain- 
ed. And  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment, 
and  that  the  said  James  Jackson  may  be  barred  from  having  or  main- 
taining his  aforesaid  action  thereof  against  him. 

Richard  Roe. 

{or  W.  L.  Avery,  Att'y  for  deft.) 

The  above  plea  was  delivered  to  me,  at  the  time  of  joining  issue  in 
the  above  cause,  on  the  5th  day  of  Sept.  1844. 

John  C.  Hulbert,  Justice  of  the  Peace, 

If  there  be  several  counts  for  entering  different  closes^  the  defendant 
may  extend  his  justification  to  all  of  them,(g)  by  using  in  his  plea  the 
word  closes^  instead  of  the  singular  close.  If  the  plaintiff  allege  any  act 
among  the  other  trespasses,  which  the  plea  of  title  will  not  justify,  as  if 
there  be  a  separate  count  for  taking  the  plaintiff's  personal  property, 
without  alleging  an  entry  into  his  land  or  closcy  or  if  the  entering  the 
close  and  taking  away,  or  injuring  the  plaintiff's  personal  property,  are 
charged  in  the  same  count,  the  defendant  may,  nay  should,  in  safety  to 
himself,  plead  not  guilty,  and  go  to  trial  as  to  these,  and  plead  his  title 
in  justification  of  the  residue  ;  in  which  cases  the  plea  will  run  thus  : 

In  the  first  case, — ^^  As  to  the  first  count  in  the  declaration,  the  defen- 
dant says  that  he  is  not  guilty  of  the  trespasses  therein  mentioned,  in 
manner  and  form  as  is  therein  alleged." 

^^  And  as  to  the  second  count  in  the  declaration  of  the  said  James 
Jackson^  the  said  Richard  Roe^  in  his  proper  person,  {or  by  W.  L.  A., 
his  attorney,)  comes  and  defends,  &c.  {as  in  the  above  plea  of  title^only 
referring  to  the  particular  count  or  counts  which  you  answer ^  by  title^ 
instead  of  the  whole  declaration,) 

In  the  second  case — where  two  kinds  of  trespasses  are  blended  in  one 
count, — ^^  As  to  the  taking  and  carrying  away  the  said  hay  in  the  plain- 
tiff's declaration  mentioned,  the  defendant  saith  he  is  not  guilty  thereof.'' 

^^  And  as  to  the  residue  of  the  trespasses  in  the  declaration  of  the  said 
James  Jackson  mentioned,  to  wit,  entering  the  close  and  treading  down 

(f )  6  John.  63.    See  2  R.  S.  169,  §  66. 
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the  grass  and  cutting  the  timber  mentioned  therein,  the  said  Richard 
Roe  comes  and  defends,  &c.,  {justify  by  title  as  ahwe^  which  is  the 
same  residue  of  the  trespass,  whereof  the  said  James  Jackson  hath  above 
in  declaring  complained." 

The  foregoing  remarks,  in  regard  to  the  mode  of  pleading  title,  where 
there  are  several  counts  in  the  declaration,  apply  with*  equal  propriety 
to  the  giving  of  notice  under  the  general  issue,  which  is,  as  we  have 
seen,  authorized  by  the  statute.  The  defendant  may  either  plead  or 
give  notice  of  his  defence ;  if  he  prefer  the  latter  course,  the  following 
form  may  be  adopted — to  be  varied,  if  necessary,  to  suit  the  cases  above 
mentioned : 

Justice's  Court. 

ic  ar      oe    i      Before  John  C.  Hulbeet,  Esq.  one  of  the  justices 
T  j'  k        1  ^^^'^^  peace,  in  and  for  the  county  of  Saratoga. 

And  the  said  Richard  Roe^  in  his  own  proper  person,  {or^  by  W.  L. 
A.,  bis  attorney,)  comes  and  defends  the  force  and  injury,  when,  &c., 
and  says  that  he  is  not  guilty  of  the  premises  laid  to  his  charge,  in  man* 
ner  and  form  as  the  plaintiff  in  the  above  entitled  cause  has  therein  de- 
clared against  him. 

Richard  Roe. 
{or  W.  L.  A.,  Att'y  for  deft.) 

To  Jahes  Jackson — Sir  : 

Take  notice,  that  on  the  trial  of  the  above  cause,  the  defendant  will 
give  in  evidence  that  the  said  close,  in  the  plaintiff's  declaration  men- 
tioned, and  in  which  the  injuries  complained  of  are  supposed  to  have 
been  committed,  with  the  appurtenances,  is,  and  at  the  time  when  the 
said  injuries  were  supposed  to  have  been  committed,  was  the  soil  and 
freehold  of  the  said  defendant ;  and  that  the  said  defendant,  in  his  own 
right,  at  the  said  time,  when,  &c.  as  the  close,  soil  and  freehold  of  the 
said  defendant,  broke  and  entered,  and  did  all  and  singular  the  acts 
whereof  the  said  plaintiff  in  his  declaration  complains,  as  he  lawfully 
might.     Dated  at  Saratoga  Springs,  Sept.  5th,  1844. 

Richard  Roe. 
{or  W.  L.  A.,  Att'y  for  deft.) 

The  above  plea  and  notice  were  delivered  to  me,  at  the  time  of  joining 
issue  in  the  above  cause,  on  the  5th  day  of  Sept.  1844. 

John  C.  Hulbert,  Justice  of  the  Peace. 
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This  plea,  or  plea  and  notice,  must  be  signed  by  the  defendant  or  his 
attorney,  delivered  to  the  justice,  countersigned  by  him  in  the  above 
form,  and  then  delivered  to  the  plaintifir.(A) 

The  defendant  cannot  plead  that  all  the  closes  in  the  di£ferent  counts 
of  the  plaintiff's  declaration,  are  one  and  the  same  close,  defining  it,  and 
then  plead  that  that  close  was  his  freehold ;  but  where  he  undertakes  to 
define  the  close  mentioned  in  the  count,  and  justify  under  a  title  to  the 
close  thus  specified,  he  should  plead  a  separate  justification  as  to  each 
close.(t) 

It  is  proper  to  notice,  before  I  leave  this  head,  that  in  the  second  case 
above  mentioned,  where  the  plaintiff  sets  forth  an  entry  into  his  close, 
and  that. act  followed  by  certain  other  trespasses,  as  by  expulsion  of  the 
plaintiff,  or  indeed  any  other  act  which  would  constitute  a  trespass  in 
itself,  independent  of  the  entry,  these  things  will  generally  be  esteemed 
mere  matters  of  aggravation  ;  and  whatever  will  justify  the  entry,  will 
justify  all  matters  alleged  by  way  of  aggravation  ;  so  that,  though  it  is 
advisable  to  take  issue  on  matters  laid  in  aggravation,  which  are  untrue, 
and  justify  under  a  plea  of  title  to  the  residue,  yet  a  plea  of  title  justify- 
ing the  entry  will  generally  reach  all  the  acts  following  the  entry,  and 
justify  them  also;  and  if  the  plaintiff  mean  to  avail  himself  of  them  in  a 
justice's  court,  as  independent  trespasses,  he  must  state  them  in  a  sepa- 
rate count,  in  which  case  we  have  just  shown  how  to  treat  them,  or  he 
must  new  assign  them  in  his  replication.(j) 

That  what  will  justify  the  entry,  will  also  justify  the  matters  laid  in 
aggravation,  see  Vol.  I.  p.  400,  and  Taylor  v.  Cole,  1  H.  Bl.  556,  the 
cases  there  cited  by  the  counsel  for  the  defendant,  p.  560,  and  the  argu- 
ment of  Lord  Loughborough,  p.  561,2. 

It  will  be  seen  that  the  forms  of  pleas  and  notice,  given  above,  apply 
only  to  the  action  of  trespass  on  land.  In  case  a  defendant  wishes  to 
raise  a  question  of  title  in  any  other  action,  he  has  simply  to  plead  his 
defence  in  the  usual  form,  taking  care  that  the  plea  is  signed  and  deliv- 
ered to  the  justice,  as  required  by  the  statute. 

It  is  provided  by  statute,  as  should  perhaps  have  been  noticed  in 
more  immediate  connection  with  the  above  forms,  that  if  a  plaintiff's 
declaration  in  a  suit  before  a  justice  shall  contain  several  counts  or 
causes  of  action,  to  one  or  more  of  which  a  defence  of  title  to  lands  be 
interposed  by  the  defendant,  and  he  shall  tender  a  plea,  or  a  plea  and 
notice,  to  such  count,  or  cause  of  action,  and  deliver  a  bond  as  provided 


i 


h)  2  R.  S.  168,  §  59.  C  J)  See  ante,  p.  98. 

i)  6  John.  63. 
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by  the  statute,  the  justice  shall  discontinue  proceedings  for  such  cause 
of  action,  and  the  plaintiff  may  commence  a  suit  in  the  common  pleas 
therefor ;  an^or  the  other  causes  of  action,  the  justice  may  continue 
his  proceedings.  (A:) 

From  the  language  of  the  statute,  and  the  necessity  of  the  case,  it  is 
probable,  that  in  a  case  of  the  kind  contemplated  in  the  above  section, 
no  costs  would  have  to  be  paid  by  either  party,  as  is  required  in  other 
cases,  as  we  shall  see  directly,  but  they  would  abide  the  event  of  the 
suit  before  the  justice. 

A  plea  or  notice  of  title  is  a  mere  nullity,  and  the  justice  will  have 
jurisdiction  of  the  cause,  and  may  proceed  therein,  and  the  defendant 
shall  be  precluded  from  all  evidence  drawing  in  question  the  title  to 
lands,  unless  at  the  time  of  tendering  such  plea,  or  plea  and  notice,  the 
defendant,  with  at  least  one  sufficient  surety,  to  be  approved  by  the  jus- 
tice, enter  into  a  bond  to  the  plaintiff,  in  the  penalty  of  one  hundred  dol- 
lars, conditioned  if  such  plaintiff  shall  commence  a  suit  in  the  court  of 
common  pleas  of  the  county,  within  thirty  days  thereafter,  for  the  same 
cause  of  action  whereon  he  relied  before  the  justice,  that  such  defendant 
shall  appear  and  put  in  special  bail,  in  such  court,  within  twenty  days 
after  the  return  of  process  in  such  suit.(/) 

The  competency  of  the  surety  may  be  inquired  into,  on  oath,  by  the 
justice,  if  he  deem  that  necessary.  The  surety  should  justify  in  twice 
the  amount  of  the  penalty  in  the  bond.  If  satisfactory  security  is  not 
tendered,  it  is  the  same  as  if  no  bond  were  delivered,  and  the  justice 
should  proceed  with  the  cause,  disregarding  the  defendant's  plea  of  title 
entirely. 

FORM  OF  BOND,  ON  PLEADING  TITLE. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  and  John  Doe, 
of  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga,  are  held  and 
firmly  bound  unto  James  Jackson^  of  the  same  place,  in  the  sum  of  one 
hundred  dollars,  to  be  paid  to  the  said  James  Jackson^  or  to  his  cer- 
tain attorney,  executors,  administrators  or  assigns ;  to  which  payment 
well  and  truly  to  be  made,  we  jointly  and  severally  bind  ourselves,  our 
and  each  of  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  the  5th  day  of  September, 
1844. 

Whereas,  in  a  suit  before  John  C.  Hulbert^  Esq.  one  of  the  justices  of 


{k)  2  R.  S.  169,  §  66.  (0  Id.  168,  §  60. 
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the  peace  of  the  county  of  Saratoga,  wherein  the  above  named  James 

Jackson  is  plaintiff,  and  the  above  bounden  Richard  Roe  is  defendant, 

the  said  Richard  Roe  Ifffs  pleaded  specially  a  plea,  (or^  under  a  plea  of 

the  general  issue  has  given  a  notice,)  showing  that  the  title  to  lands  will 

come  in  question  in  the  said  suit : 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 

'  James  Jackson  shall  commence  a  suit  against  the  said  Richard  Roe^  in 

the  court  of  common  pleas  of  the  said  county  of  Saratoga,  within  thirty 

days  hereafter,  for  the  same  cause  of  action  whereon  he  relied  before 

the  said  justice,  and  the  said  defendant  Richard  Roe  shall  appear,  and 

put  in  special  bail  in  said  court  within  twenty  days  after  the  return  of 

process  in  such  suit ;  then  this  obligation  to  be  void,  otherwise  of  force. 

Richard  Roe.  [l.  s.] 

John  Doe.        [l.  s.] 

Sealed  and  delivered,  in  presence  ? 
of,  and  the  surety  approved  by,  ) 

John  C.  Hulbert,  Justice  of  the  Peace. 

This  bond  must  be  delivered  to  the  justice  at  the  time  of  tendering 
the  plea,  or  plea  and  notice ;  and  thereupon,  the  statute  declares  that 
the  action  shall  be  discontinued,  and  each  party  shall  pay  his  own  costs. 
The  costs  so  paid  by  either  party  are  to  be  allowed  to  him,  if  he  recover 
costs  in  the  action  brought  in  the  common  pleas,  if  any  be  brought ;  but 
if  no  suit  be  brought  in  the  common  pleas  for  the  same  cause  of  action, 
within  thirty  days  after  the  delivery  of  the  bond,  the  costs  and  expenses 
of  the  defendant  before  the  justice,  may  be  recovered  by  him  of  the 
plaintiff,  (m) 

It  is  said  by  Judge  Pennington,  in  his  treatise  on  the  courts  for  the 
trial  of  small  causes  in  New-Jersey,  under  an  act  somewhat  similar  to 
our  own,  that  inasmuch  as  the  act  does  not  direct  into  whose  hands  the 
bond  shall  be  put  and  remain  during  the  pendency  of  the  controversy, 
and  as  it  is  taken  in  the  name  of  the  {Plaintiff  and  for  his  benefit,  there 
is  no  impropriety  in  the  justice's  delivering  it  to  the  plaintiff  with  the 
plea.(n)  Our  statute  directs  that  the  bond  shall  be  delivered  to  the 
justice,  but  is  silent  as  to  what  shall  be  done  with  it  afterwards.  In  the 
absence  of  any  direct  authority  for  the  justice  to  deliver  it  over  to  the 
plaintiff,  the  safer  course  would  be  for  him  to  retain  it,  subject  to  its  be- 
ing produced  by  him  in  case  any  subsequent  suit  between  the  parties 


(m)  2  R.  S.  168,  §  61 .  (n)  See  Penning,  on  Small  Causes, 

192. 


n 
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should  require  it.  Beside,  the  impropriety  of  putting  it  into  the  posses- 
sion of  the  plaintiff  is  the  more  apparent,  when  we  consider  that  the  pro- 
duction of  it  on  the  part  of  the  defendant  may  be  necessary,  in  order  to 
entitle  him  to  recover  his  costs  before  the  justice,  in  case  the  plaintiff 
fails  to  commence  his  suit  in  the  common  pleas. 

Under  the  statutes  in  force  previous  to  the  revision,(o)  which  provided 
that  the  condition  of  the  bond  should  be,  that  the  plaintiff  should  com- 
mence a  suit  before  the  next  court  of  common  pleas,  &c. ;  it  was  held, 
that  the  plaintiff  complied  with  the  condition  of  bis  bond  if  he  issued  his 
writ  at  any  time  during  the  next  term  of  the  common  pleas  ;{p)  and  in 
another  case,  where  the  suit  was  commenced  in  the  common  pleas  nearly 
a  year  after  the  bond  was  given,  and  after  two  terms  of  the  court  had 
intervened,  it  was  held  that  the  defendant  was,  notwithstanding  this  de- 
lay, compelled  to  interpose  the  same  plea  which  he  put  in  before  the  jus- 
tice ;  and  that  the  plaintiff,  by  his  neglect  in  not  commencing  his  action 
by  the  next  term  of  the  common  pleas,  merely  lost  his  right  to  compel 
the  defendant  to  put  in  special  bail  or  forfeit  his  bond. (9)  The  present 
statute  requires  that  the  suit  in  the  common  pleas  shall  be  brought  within 
thirty  days  after  the  giving  of  the  bond  ;  and  if  not  brought  within  that 
time,  the  defendant  is  authorized  to  recover  his  costs  and  expenses  before 
the  justice.  These  positive  enactments  of  the  statute  would  seem  to  es- 
tablish that  the  suit  must  be  brought  within  the  time  specified ;  and  yet 
it  is  by  no  means  clear  that  the  only  consequence  resulting  from  an  omis- 
sion to  do  so,  would  be,  within  the  principle  of  the  case  last  cited,  to  de- 
prive the  plaintiff  of  the  right  to  exact  special  bail  of  the  defendant,  and 
also  to  deprive  him  of  a  defence  to  an  action  by  the  defendant  for  his  costs 
before  the  justice.    I  am  not  aware  that  this  question  has  been  decided. 

The  plea  of  liberum  tenementum  admits  the  trespass,  and  is  conclusive 
evidence  that  the  defendant  means  to  rely  upon  the  title  only  to  justify 
the  trespass.(f )  But  if  he  pleads  the  general  issue  and  gives  notice  of 
title,  as  we  have  seen  he  may  do,  then  the  burthen  of  proving  the  tres- 
pass lies  upon  the  plaintiff.  Yet  if  he  fail  to  do  so,  and  judgment  goes 
for  the  defendant,  (no  question  of  title  arising  before  the  common  pleas,) 
still  the  plaintiff  may  recover  his  costs  against  the  defendant.  So  that,  in 
effect,  the  rights  of  the  parties  are  not  affected,  whether  the  defendant 
pleads  specially,  or  pleads  the  general  issue,  and  gives  notice  of  title. 
Hence  it  is  provided  by  statute,  that  if  the  judgment  in  the  court  of  com- 
mon pleas  be  for  the  plaintiff,  he  shall  recover  costs ;  if  it  be  for  the 


(p)  Lawf  of  1813,  p.  390,  §  7.-  Laws        (g)  6  Cowen,  610. 
of  1824,  p.  283,  §  9.  (r)  2  Gaines,  28. 

(p)  10  Wen.  668. 
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defendant,  (other  than  judgment  of  nonsuit  or  Tion-pros^)  and  the  pre- 
siding judge  shall  not  certify  that  the  title  to  lands  did  come  in  question, 
the  defendant  shall  not  recover  costs,  but  shall  pay  costs  to  the  plaintifif.(^) 

It  is  provided  by  statute,  that  when  a  suit  is  discontinued  before  a 
justice,  by  the  delivery  of  a  plea,  or  a  plea  and  notice,  and  a  bond,  in 
the  manner  above  mentioned,  the  plainti^ 'may  prosecute  an  action  for 
the  same  cause,  before  the  court  of  common  pleas  of  the  county  where 
such  cause  of  action  accrued ;  and  the  plaintiff,  in  such  suit,  shall  declare 
only  for  the  same  cause  of  action  whereon  he  relied  before  the  justice  ; 
and  the  plea,  or  plea  and  notice  of  the  defendant,  shall  be  the  same 
which  he  tendered  to  the  justice.(^) 

This  provision  of  the  statute  Was  intended  to  regulate  the  identity  be- 
tween the  action  before  the  justice  and  that  subsequently  brought  in  the 
common  pleas.  Under  the  old  act,  as  we  noticed,  ante,  p.  274,  wher® 
the  defendant  pleaded  before  the  justice,  the  common  bar  of  liberum 
tenementum^  he  was  permitted  on  the  trial  in  the  common  pleas,  under 
that  plea,  to  show  possession  or  title  to  the  premises  out  of  the  plaintiff, 
and  thus  defeat  his  action  whether  the  defendant  had  any  title  or  not. 
Another  rule  was,  that  if  the  plaintiff  declared  generally,  that  is,  merely 
stated  the  trespass  to  have  been  committed  upon  his  close  situated  in  such 
a  town,  without  describing  it  by  metes  and  bounds,  the  defendant  might 
defeat  his  action  by  proving  title  to  any  close  in  the  same  town  ;  for 
inasmuch  as  no  description  of  the  particular  close  trespassed  upon  was 
given  in  the  declaration,  it  was  impossible  for  the  court  to  say  that  the 
premises  to  which  the  defendant  proved  title  in  himself  might  not  be  the 
very  close  referred  to  in  the  declaration.  Such  being  the  law  in  regard 
to  these  points,  the  question  arose  in  the  case  of  Ellice  v.  Boyer,  (8  Wen. 
503,)  whether  the  defendant  was  not  entitled  to  a  verdict,  by  showing 
under  his  plea  of  liberum  tenementum^  where  the  declaration  was  gene- 
ral, that  the  plaintiff  had  not  possession  of,  or  title  to  the  locus  in  quo, 
by  proving  title  to  lands  generally  in  third  persons  in  the  same  town. 
The  court  held  that  a  defendant  could  not  thus  defeat  the  plaintiff's  ac- 
tion ;  but  that  it  was  his  duty,  in  order  to  avail  himself  of  the  right  to 
show  title  out  of  the  plaintiff,  notwithstanding  his  plea  of  justification,  to 
have  objected  to  the  generality  of  the  description  of  the  premises,  when 
the  plaintiff  would  have  been  at  liberty  to  new  assign,  and  thus  avoid 
the  objection.  I  make  these  remarks,  merely  for  the  purpose  of  show- 
ing the  difficulties  which  existed  bnder  the  act  in  force  previous  to  the 


(i)  2  R.  S.  168,  §  65.  (0  Id.  64. 

Vol.  II.  36 
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reTision.  Now,  although  the  rale  last  mentioiied  remains  the  same  as 
before  the  revised  statutes,  yet  the  defendant  is  bound  by  his  plea  before 
the  justice,  and  is  not  permitted  to  interpose  any  other  defence  than  such 
as  is  disclosed  by  his  plea.  If  he  pleads  t>tle  in  himself,  he  must  show 
it,  and  will  not  be  allowed  to  defeat  the  plaintiff's  action  by  proving 
title  in  a  third  person ;  and  So  of  other  cases. (t«)  A  plaintiff  always 
runs  a  great  hazard  by  trusting  to  a  declaration  general  in  its  terms ; 
for  if  the  defendant  should  interpose  no  objection  to  the  generality  of  the 
declaration,  but  should  content  himself  by  pleading  title  in  himself,  be 
might  obtain  a  verdict  in  the  common  pleas,  by  proving  that  he  owned 
any  lands  in  the  town.  This  would  prove  nothing  as  to  the  real  dispute 
between  the  parties,  and  would  leave  the  plaintiff  worse  off  than  when 
he  commenced  his  action.  For  these  reasons,  a  plaintiff  cannot  be  too 
cautious  and  particular  in  describing  the  premises  in  his  declaration. 
This  he  should  do  with  great  particularity,  and,  indeed,  with  a  rigid  ad- 
herence to  form  and  the  technical  rules  of  pleading.  In  other  words,  as 
he  is  to  abide  by  his  declaration  in  the  common  pleas,  it  ought,  in  strict- 
ness, to  be  as  carefully  drawn  as  though  he  were  commencing  an  ori- 
ginal suit  in  that  court. 

Where  a  defendant  puts  in  a  plea  in  the  common  pleas,  different  from 
that  tendered  to  the  justice,  the  remedy  of  the  plaintiff,  if  he  wishes  to 
get  rid  of  the  plea,  is  by  moHan  to  have  it  struck  out ;  and  it  seems,  that 
a  like  motion  may  be  made  by  a  defendant,'  should  the  plaintiff  declare 
for  a  cause  of  action  different  from  that  relied  on  before  the  justice.(t7) 
If  such  objectionable  pleadings  are  not  stricken  from  the  record,  the 
cause  must  be  tried  upon  the  pleadings  as  they  exist ;  as  an  averment  on 
the  one  hand  that  the  pleadings  are  the  same  as  those  interposed  in  the 
justice's  court,  and  on  the  other  a  denial  of  their  identity,  is  not  the  sub- 
ject of  an  issue.(to)  Where,  in  the  declaration  in  the  common  pleas, 
the  plaintiff  averred  the  trespass  to  be  the  same  complained  of  before  the 
justice,  and  the  defendant  prefaced  a  plea  of  the  general  issue  with  a 
denial  of  the  identity  of  the  cause  of  action,  and  at  the  same  time  put  in 
a  plea  of  liberum  tenementum;  it  was  held,  that  such  denial  of  identity 
was  surplusage,  and  that  the  plea,  stripped  of  such  superfluous  matter, 
being  the  general  issue,  gave  the  defendant  the  full  benefit  of  such  de- 
fence ;  and  that  he  was  not  bound,  in  the  first  instance,  to  rely  upon  his 
plea  of  title. (or)  Where  the  pleadings  are  variant  from  what  they  were 
before  the  justice,  and  the  parties  havi6  acquiesced  in  such  variance,  the 


(u)  See  ante,  p.  274.  (u>)  11  Wen.  642. 

(v)  11  Weo.  642.    See  alio,  S.  C.  12       (x)  Id.  lb. 
id.207. 
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cause  will  be  treated  as  an  origioal  suit  in  the  common  pleas^  both  in 
respect  to  the  trial  and  the  co8ts.(y)  Although  a  plaintiff  may  new 
4usign  in  a  justice's  court,  jet  he  cannot  do  so  in  the  common  pleas, 
when  the  cause  is  removed  to  the  latter  coulrt  by  a  plea  of  title.(2) 

On  appeal  fron  a  justice's  judgment,  in  an  action  of  trespass  upon 
lands,  the  defendant  is  not  at  liberty  to  show  title  in  himself  ,  when  the 
plea  put  in  by  him  before  the  justice  is  the  general  issue.^a) 

The  following  case  is  inserted,  at  length,  because  of  its  importance  in 
reference  to  the  subject  of  plea  of  title.    It  is  reported  in  19  Wen.  123* 

IN  SUPREME  COURT. 

The  PeapUj  an  the  relation  of  Proctor  j  v.  The  Albany  Common  Pleas. 

Motion  for  mandamus.  McCormick  sued  the  relator  before  a  justice 
of  the  peace,  and  declared  in  trespass  for  breaking  and  entering  his  close 
situate  in  the  town  of  Bethlehem.  The  declaration  was  general,  and 
contained  no  description  of  the  close.  The  defendant  pleaded  title ;  Mc- 
Cormick thereupon  brought  an  action  in  the  common  pleas,  and  in  his 
declaration  described  particularly  the  close  in  which  the  trespass  was  al- 
leged to  ha?e  been  committed.  Proctor  moved  the  common  pleas  to  set 
aside  the  declaration,  on  the  ground  of  departure  from  the  declaration 
before  the  justice.  The  motion  was  denied,  and  he  now  asks  a  manda- 
mus  to  the  common  pleas  requiring  them  to  grant  his  application. 

By  the  Court^  Bronson,  J.  When  the  defendant  pleads  title  before 
the  justice,  and  the  plaintiff  attempts  to  continue  the  proceeding,  he  must 
declare  in  the  common  pleas  ^^  for  the  same  cause  of  action  whereon  he 
relied  before  the  justice."  (2  R.  S.  237,  §  64,  p.  168,  2d  ed.)  There 
is  no  proof  that  the  cause  of  action  on  which  the  plaintiff  relied  was  not 
the  same  in  both  courts.  The  declaration  in  the  common  pleas  differs 
inform  from  that  before  the  justice  ;  and  this  must  often  be  the  case,  or 
the  pleading  would  be  bad  on  demurrer.  It  also  differs  from  the  original 
declaration,  in  setting  out  the  abuttals  or  a  particular  description  of  the 
close ;  but  it  does  not  follow  that  the  trespass,  or  cause  of  action  on 
which  the  plaintiff  relies,  is  not  the  same  now  as  it  was  before  the  jus- 
tice. Whether  the  same  or  not,  is  a  question  which  should  be  settled  on 
motion.     (Tuthill  v.  Clark,  11  Wen.  642,  and  12  id.  207.) 

It  is  said  that  the  plaintiff  should  have  new  assigned  before  the  justice* 
Conceding  that  he  might  have  done  so,  yet  he  ought  not  to  lose  his  ae- 


ry^ 11  Wen.  64Q.    2  id.  263.  (a)  9  id.  65. 


Wen.  642. 


n 
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tioD)  because  the  pleadings  there  were  less  formal  than  is  usual  in  courts 
of  record.  Should  he  go  trial  on  the  pleadings  as  they  stood  before  the 
justice,  it  will  be  enough  for  the  defendant  to  prove  that  he  had  title  to 
any  close  in  the  town  of  Bethlehem  ;  and  then  there  must  be  a  verdict 
for  the  defendant,  although  there  has  actually  been  a  trespass  on  the 
plaintiff's  land,  and  although  the  defendant  knew  what  particular  close 
was  intended  by  the  plaintiff.  To  avoid  this  injustice,  the  plaintiff,  in 
declaring  in  the  common  pleas,  has  given  a  particular  description  of  the 
close  ;  and  I  think  he  should  be  allowed  to  do  so,  unless  it  appear  that 
the  cause  of  action  is  different  from  that  on  which  he  relied  at  first,  or 
that  the  defendant  has  been  misled.  The  defendant  might  have  required 
a  particular  description  of  the  plaintiff's  close  before  putting  in  his  plea. 
As  he  neglected  to  do  so,  and  the  plaintiff  did  not  new  assign,  the  parties 
ought  to  be  allowed  to  put  their  pleadings  in  such  form  in  the  common 
pleas  as  will  best  carry  out  the  provisions  of  the  statute.  (12  Wen. 
207.)  The  court  of  common  pleas  was  right  in  refusing  to  set  aside  the 
declaration.    Motion  denied." 


SECTION  XIV. 

OF  THE  REPLICATION  TO  A  SPECIAL  PLEA  IN  BAR. 

Every  special  plea  in  bar  is,  like  a  plea  in  abatement,(6)  to  be  answer^ 
ed  by  a  replication,  either  denying  it,  which  is  generally  the  case,  or  set- 
ting forth  some  new  matter  to  avoid  it,  and  support  the  plaintiff's  action, 
notwithstanding  its  truth.  Thus,  to  a  plea  of  distress  damage  feasant^ 
the  plaintiff  may  reply,  that  the  defendant  abused  the  distress  by  work- 
ing it,  or  impounded  the  cattle  before  having  the  damages  appraised  by 
the  fence  viewers ;  and  so  in  all  cases  where  the  defendant  interposes  a 
plea  which  justifies  the  trespass,  and  the  plaintiff  has  matter  which  will 
either  make  him  a  trespasser  from  the  beginning,  or  otherwise  do  away 
the  justification,  admitting  its  truth  in  the  first  instance,  he  must  reply 
such  matter  specially  ;  for  if  he  take  issue  upon  the  defendant's  plea,  he 
cannot  avail  himself  of  the  matter  in  avoidance  thereof.(c)  And  so, 
wherever  the  plea  is  true,  the  plaintiff  should  reply  the  matter  which 
avoids  it,  and  leave  it  with  the  defendant  to  answer  the  replication  by  a 


C()  See  ante,  p.  129.  (c)  See  1  H.  Bl.  Rep.  666. 
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rejoiDder.(d)  For  instance,  in  a  suit  upon  a  chose  in  action,  the  defen- 
dant may  plead  a  release,  in  the  form  given  ante,  p.  219;  to  this  plea, 
however,  the  plaintiff  in  interest  may  reply,  that  the  demand  was  assign- 
ed by  the  nominal  plaintiff  to  him,  and  that  after  such  assignment  and 
notice  thereof  to  the  defendant,  the  assignor,  the  nominal  plaintiff,  exe* 
cuted  the  release  mentioned  and  set  forth  in  the  defendant's  plea.(6) 

Sometimes,  too,  where  the  defendant  has  pleaded  matter  which  will 
meet  the  declaration  in  its  general  form,  and  operate  as  a  defence,  the 
plaintiff  should  new  assign,  i.  e.  describe  the  matter  which  he  complains 
of,  more  particularly,  so  as  to  show  that  the  justification  or  defence  set 
up  in  the  plea,  will  not  apply.  An  instance  of  this  was  given  ante,  p. 
14,  in  an  action  of  trespass.  Another  instance  is,  where,  in  an  action 
on  the  case  for  an  escape,  the  defendant  pleads  a  return  before  suit 
brought,  the  plaintiff,  if  there  have  iti  fact  been  an  escape  and  return  be- 
fore suit  brought,  must  reply  a  subsequent  escape,  for  otherwise,  if  he 
deny  the  plea,  the  issue  will  be  with  the  defendant. (y)  The  revoca- 
tion or  excess  of  a  license,  must  also  be  replied. (g-)  And  so  of  the  like 
<^ases.(A) 

To  these  replications  there  may  be  a  rejoinder,  and  we  have  seen  how 
the  pleadings  may  thus  be  lengthened  out  to  a  surrebutter. (t)  But  this 
is  rarely  necessary.  In  these  subsequent  pleadings,  it  is  essential  that 
the  plaintiff  allege  matter  supporting  his  first  cause  of  action,  and  the  de- 
fendant matter  supporting  his  first  matter  of  defence  set  up  by  his  plea, 
and  no  new  cause  of  action  or  defence  can  be  insisted  on.  This  is  called 
a  departure,  and  is  a  defect  of  substance,  which  may  be  taken  advantage 
of  by  general  demurrer.  (/) 


SECTION    XV. 


OF  DEMURRERS  AND  ISSUES. 


A  demurrer  is  an  objection  either  to  the  substance  or  form  of  the 
pleadings  of  your  antagonist,  whether  plaintiff  or  defendant.     It  con- 


d)  See  1  Chit.  PI.  540.  <A)  See  1  Chit.  PI.  542  to  554. 

e)  See  Vol.  I.  p.  74 to  78.  (i)  Ante,  p.  13  to  15. 

/)  I  Bos.  &  Pull.  413.  O)  I^  Joltn-  I^- 

^g)  1  Saund.  300^  a.  2 ;  id.  5,  conclu- 
<ion  of  note  3. 
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fesses  the  fact  to  be  true,  as  stated  in  the  pleading  demurred  to  ;  but  de« 
nies,  that  by  the  law  arising  upon  those  facts,  any  injury  is  done  to  the 
plaintiff,  or  that  the  defendant  has  made  out  a  legitimate  excuse,  accord- 
ing to  the  party  that  first  demurs.(A;)  Thus,  should  the  plaintiff  in  bis 
declaration,  merely  state,  ^^  that  the  defendant  had  wilfully  and  mali* 
ciously  injured  him^^  without  stating  how  and  whenj  the  defendant  may 
demur  to  this  declaration.  So,  where  the  plaintiff  has  set  forth  sufficient 
to  maintain  his  action,  suppose  the  defendant  should  state  in  his  plea, 
^^  that  the  plaintiff^  had  released  the  eause  of  action  by  him  set  forthj^ 
without  showing  how,  the  plaintiff  may  demur ;  and  so,  for  any  defect 
whether  in  the  declaration,  plea,  replication,  rejoinder,  &c. 

Form  of  a  general  demurrer  to  a  declaration. 

^*^S*  ^*     I     '^^^  ^^'^  ^'  ^y^'  ^^^^  ^^^  ^^'"'  ^'^  declaration  is 
T  T1         \  insufficient  in  law  to  maintain  his  action. 

James  Jackson,  ) 

This  may  be  to  any  particular  count  or  counts  of  the  declaration^ 
when  at  the  same  time  a  plea  may  be  interposed  to  other  counts. 

The  above  is  called  a  general  demurrer,  because  it  reaches  to  matter 
of  substance  only.  If  you  wish  to  take  advantage  of  a  want  of  form,  as 
the  want  of  stating  a  day  for  instance,  where  the  matter  is  in  other  re- 
spects sufficiently  stated,  you  should  present  your  demurrer  in  the  above 
form,  and  underneath  assign,  or  point  out  the  particular  defect  of  form 
which  you  object  to,  otherwise  it  cannot  be  noticed  on  the  argument.(/) 

Form  of  assigning  causes. 

And  for  causes  of  demurrer,  the  said  D.  says,  that  the  said  declaration 
omits  to  state  any  day  or  time^  when  the  said  trespass  therein  alleged 
was  committed. 

The  demurrer  is  then  called  special.  This  distinction  runs  through 
all  demurrers,  whether  taken  by  the  plaintiff  or  defendant. 

Form  of  general  demurrer  to  a  plea. 

James  Jackson  ^     The  said  P.  says,  that  the  plea  of  the  defendant  (or 
V.  >  the  1st,  2d  or  3d  plea,  &c.)  is  not  sufficient  in  law  to 

Richard  Roe.   )  bar  the  said  P.'s  action. 

The  same  form  of  demurrer  will  answer  to  any  other  pleading,  sobsti- 


(Js)  3  Bl.  Com.  814.  (0  See  2  R.  S.  276. 


r 


OF  DEMURRERS  AND  ISSUES.  387 

tuting  the  words  replication^  rgoindery  &c.  for  declaration  or  plea,  ac- 
cording to  the  pleading  objected  to. 

When  a  pleading  on  the  part  of  the  plaintiff  is  demurred  to,  he  joins 
issue  by  answering,  ^^  that  the  pleading  demurred  to  is  sufficient  to  main- , 
tain  his  action,"  or  if  the  defendant's  pleading  be  demurrred  to,  he  joins 
issue  by  answering,  "  that  the  pleading  demurred  to  is  sufficient  to  bar 
the  plaintiff 's  action.''  This  is  called  a  joinder  in  demurrer  ;  and  an  is- 
sue in  law  is  then  joined,  to  be  determined  by  the  justice  only  ;  for  a 
jury  cannot  be  impannelled  except  to  try  an  issue  of  fact.(m) 

Whoever  commits  the  first  substantial  fault  in  pleading,  shall  have 
judgment  against  him.  Thus,  if  a  demurrer  be  put  in  to  the  plaintiff's 
replication,  it  avails  not  what  faults  there  may  be  in  the  replication  de- 
murred to,  if  the  plea  in  bar  be  defective  in  substance  ;  for  the  judg- 
ment on  the  demurrer  must  be  against  the  defendant ;  and  so  of  the 
like  cases.(n)  But,  though  the  party  committing  the  first  fault  shall 
have  judgment  against  him,  yet  this  must  be  a  fault  in  substance.  Any 
fault  of  form  cannot  be  noticed  beyond  the  immediate  plea  demurred 
to.(o) 

When  a  defendant  demurs  to  a  replication,  and  the  replication  is  ad- 
judged good,  he  is  not  at  liberty  to  object  to  the  declaration,  within  the 
above  rule.  But  where,  in  such  a  case,  the  demurrer  is  sustained,  and 
the  plaintiff  turns  round  and  attacks  the  plea  of  the  defendant,  then  the 
defendant  may  object  to  the  declaration,  but  otherwise  not.(p)  So, 
where  a  defendant  has  pleaded  the  general  issue,  he  cannot,  on  a  de- 
murrer to  subsequent  pleadings,  object  to  the  sufficiency  of  the  declara- 
tion, (g) 

Where  a  demurrer  to  a  declaration  is  overruled  by  the  justice,  and 
the  defendant  subsequently  pleads  the  general  issue,  and  after  verdict 
against  him,  appeals  to  the  common  pleas,  that  court  is  authorized  to 
pass  upon  the  validity  of  the  demurrer,  and  if  well  taken,  to  give  judg- 
ment for  the  defendant.(r) 

An  issue  of  fact  is,  where  the  fact  only  and  not  the  law  is  disputed  ; 
as  where  the  defendant  pleads  the  general  issue,  or  denies  any  particu- 
lar fact  stated  in  the  declaration  ;  or  where  a  replication  denies  the  facts 
stated  in  the  plea,  or  a  rejoinder  denies  the  replication  ;  and  whenever, 
in  pleading,  a  fact  is  affirmed  on  one  side  and  denied  on  the  other,  it 
makes  an  issue  proper  to  be  tried  by  a  jury,(*)  within  the  meaning  of 


(m)  18  John.  140.  (p)  14  Wen.  183. 

(n)  2  WiU.  100.    8  id.  234.    3  T.  R.  (g)  Id.    15  id.  52. 

186.    lCowen,816.    Sid. 96.    7id.46.  (r)  11  id.  545. 

8  Wen.  129.    14  id.  188.    15  id.  52.  (•)  16  John.  267. 

(o)  7  Gowen,  46.    8  Wen.  129. 
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the  statute,  which  authorizes  the  justice  to  issue  a  venire  on  the  demand 
of  either  party. (^) 

The  distinction  between  an  issue  of  law  and  of fact^  and  ibe  judgment 
thereupon,  is  logically  exemplified  by  Sir  Wm.  Blackstone,(tt)  by  the 
introduction  of  the  following  syllogism  : 

Against  him  who  hath  rode  over  my  com,  I  may  recover  damages  by 
law; 
But  A.  hath  rode  over  my  com; 
Therefore  I  may  recover  damages  against  A.     • 

If  the  major  proposition  be  denied,  this  is  a  demurrer^  and  forms  an 
issue  of  law :  if  the  minor,  it  is  then  an  issue  of  fact :  but  if  both  be 
confessed  {or  determined)  to  be  right,  the  conclusion  or  judgment  of  the 
court  cannot  but  follow. 

We  have  now  closed  what  we  had  to  say  on  the  subject  of  pleading, 
the  great  outlines  or  rudiments  of  which  ought  not  only  to  be  understood 
by  the  magistrate,  but  adhered  to  by  the  parties ;  and  this,  more  espe- 
cially, since  the  introduction  of  appeals,  in  causes  where  the  amount  in 
question  will  warrant  that  proceeding.  In  passing  from  the  justice  to 
the  common  pleas,  the  pleadings  must  stand  or  fall  by  their  own  strength, 
as  in  other  actions  at  the  common  law  ;  and  cannot  have  the  adventitious 
aid  of  the  facts  proved,  as  upon  a  return  to  a  certiorari,  which  has  resulted 
in  an  almost  unlimited  intendment  in  favor  of  their  validity.  Nor  can 
it  be  known  on  appeal  what  defects  or  variances,  &c.  were  waived  or 
passed  over  in  silence  in  the  court  below.  A  little  seasonable  caution 
is,  therefore,  many  times  necessary  to  save  a  world  of  expense.  These 
considerations  will  not  only  excuse  the  prolixity  of  this  chapter,  but 
show  the  necessity  of  examining  its  subject  even  more  extensively  than 
the  limits  of  this  treatise  will  warrant. 


(0  2  R.  S.  172,  3.  (tt)  3  Bl.  Com.  396. 


CHAPTER  VIL 


OF  ADJOURNMENTS. 


The  following  provisions  lare  conlained  in  the  revised  statates,(a)  and 
fegulate  the  powers  of  justices  in  granting  adjournments  : 

(§  67.)  At  the  time  of  the  return  of  either  a  summons  or  attachment, 
or  of  joining  issue  without  process,  a  justice  may,  in  his  discretion,  and 
with  or  without  the  consent  of  parties,  adjourn  the  cause  not  exceed- 
ing eight  days.  (^  68.)  A  justice  shall  in  no  case  adjourn  a  cause  com- 
menced by  warrant,  on  his  own  motion  ;  nor  shall  he  exercise  that  right 
in  a  suit  commenced  by  summons  or  attachment,  at  any  other  time  than 
on  the  return  of  such  summons  or  attachment.  (§  69.)  At  the  time  of 
the  return  of  a  summons  or  attachment,  or  the  joining  of  issue  without 
process,  the  justice  shall,  on  the  application  of  the  plaintiff,  adjourn  the 
cause  to  some  time  to  be  fixed  by  the  justice,  not  exceeding  eight  days 
thereafter.  But  such  adjournment  shall  not  be  granted,  unless  the  plain- 
tiff or  his  attorney  shall,  if  required  by  the  defendant,  make  oath  that  he 
cannot,  for  want  of  some  material  testimony  or  witness,  safely  proceed 
to  trial.  (§  70.)  No  adjournment  of  a  cause  commenced  by  warrant, 
issued  at  the  suit  of  a  non-resident  plaintiff,  shall  be  allowed  unless  in 
the  following  cases  :  1.  On  the  consent  of  both  parties  :  or,  2.  On  the 
application  of  the  defendant,  supported  by  his  oath,  that  he  has  a  good 
defence  to  the  action,  and  that  he  is  not  ready  to  proceed  to  the  trial 
thereof ;  and  in  such  case,  it  shall  not  be  granted,  unless  the  defendant 
will  consent  that  any  witness  on  the  part  of  the  plaintiff,  who  shall  be 
then  attending,  may  be  then  examined  on  oath  by  such  justice,  his  testi- 
mony reduced  to  writing,  certified  by  the  justice,  and  left  with  him,  to 


(a)  2  R.  &  169,  170,  171. 
Vol.  II.  37 
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be  read  on  the  trial  of  the  cause  :  or,  3.  On  the  application  of  the  plain- 
tiff, supported  by  his  oath,  that  on  account  of  the  absence  of  some  mate* 
rial  witness  or  testimony,  he  cannot  then  safely  proceed  to  the  trial  of 
the  cause.  (§  71.)  If  a  cause  commenced  by  warrant,  be  adjourned 
upon  the  application  of  the  defendant,  he  shall  continue,  during  the  time 
of  adjournment,  in  the  custody  of  the  constable,  unless  he  shall  give  the 
security  hereinafter  directed  to  be  given,  in  cases  of  adjournment. 
(§  72.)  If  such  cause  be  adjourned  on  the  consent  of  both  parties,  or  if 
it  be  adjourned  on  the  application  of  the  plaintiff,  the  defendant  shall 
be  discharged  from  custody  ;  but  the  cause  shall  not  be  discontinued  by 
such  discharge  ;  and  at  the  adjourned  day,  the  same  proceedings  shall 
be  had,  as  on  the  return  of  a  summons  personally  served.  (§  7?.)  The 
first  adjournment  of  a  cause  commenced  by  warrant,  shall  be  to  a  day 
not  less  than  three,  nor  more  than  twelve  days  thereafter,  unless  the 
parties  and  justice  shall  otherwise  agree.  (^  74.)  In  all  cases,  (other 
than  where  the  suit  shall  have  been  commenced  by  warrant,  at  the  suit 
of  a  non-resident  plaintiff,)  the  cause  shall  be  adjourned  on  the  applica- 
tion of  the  defendant,  on  his  complying  with  the  following  requisitions  : 
1.  The  application  must  be  made  at  the  time  of  joining  issue :  2.  If 
required  by  the  plaintiff  or  the  justice,  the  defendant  shall  make  oath 
that  he  cannot  safely  proceed  to  trial,  for  the  want  of  some  material  tes- 
timony or  witness,  to  be  specified  by  him  :  3.  If  required  by  the  plain- 
tiff, he  shall  give  security,  as  hereinafter  directed  :  Such  adjournment 
shall  be  for  such  reasonable  time,  as  will  enable  the  defendant  to  procure 
such  testimony  or  witness,  not  exceeding  ninety  days.  (§  75.)  In  all 
cases,  a  defendant  shall  also  be  entitled  to  a  further  adjournment,  upon 
giving  security,  if  required,  as  is  directed  in  the  next  succeeding  section, 
and  upon  proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction  of 
the  justice,  that  he  cannot  safely  proceed  to  trial,  for  want  of  some  ma- 
terial testimony  or  witness,  and  that  he  has  used  due  diligence  to  obtain 
such  testimony  or  witness.  (§  76.)  The  security  required  by  any  of  the 
preceding  sections  to  be  given  by  a  defendant,  shall  be  a  bond  in  the 
penalty  of  one  hundred  dollars,  to  the  plaintiff  in  the  action,  with  such 
surety  as  the  justice  shall  approve,  conditioned,  that  in  case  judgment 
shall  be  given  against  such  defendant  at  the  adjourned  day,  or  at  any 
time  thereafter,  and  execution  be  issued  against  his  person,  he  will  ren- 
der himself  upon  such  execution,  before  the  return  thereof;  or  in  de- 
fault thereof,  that  he  or  his  surety  will  pay  the  judgment  so  recovered, 
with  interest ;  but  if  any  bond  shall  have  been  given  upon  any  prior  ad- 
journment, it  shall  not  be  necessary  to  execute  a  new  bond  upon  a 
subsequent  adjournment,  unless  such  bond  be  required  by  the  justice,  or 
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by  the  bail  of  such  defendant  in  such  prior  bond.(l)  (§  77.)  In  any 
suit  brought  upon  such  bond,  the  plaintiff  shall  not  be  entitled  to  re- 
cover,  unless  he  shows  an  execution  upon  a  judgment  obtained  in  the 
suit  in  which  such  adjournment  was  had,  duly  issued,  within  ten  days 
after  the  time  when  by  law  the  same  could  be  issued,  against  the  person 
of  the  defendant,  and  a  return  thereon  that  such  defendant  could  not  be 
found.  (§  78.)  No  adjournment  shall  be  allowed,  without  the  agree- 
ment of  the  parties,  to  a  time  beyond  ninety  days  from  the  joining  of 
the  issue  in  the  suit.  (§  79.)  No  adjournment  shall  be  allowed  in  any 
case  to  a  party  applying  therefor,  who  shall  have  seen  the  account  or 
demand  of  the  opposite  party,  unless  such  applicant,  if  required,  shall 
exhibit  his  account  or  demand,  or  state  the  nature  thereof,  as  far  forth 
as  may  be  in  his  power,  to  the  satisfaction  of  the  justice. 

In  commenting  upon  these  provisions  of  the  statute  we  shall  consider, 

first<^  when  and  for  what  time  an  adjournment  may  be  granted  ;  second^ 

on  what  terms,  and  when  security  must  be  given,  with  the  form  of  the 

security  ;  dnd  third^  when  an  adjournment  amounts  to  a  discontinuance 

of  the  suit. 


.  SECTION  i: 

WH£N  AND  FOR  WHAT  TIME  AN  ADJOURNMENT  MAY  BE  GRANTED. 

« 

This  respects,  1.  An  adjournment  upon  the  return  of  a  summons  or 
attachment,  or  of  joining  issue  without  process ;  2.  Upon  the  return  of 
a  warrant ;  3.  Other  stages  of  the  suit. 


(1)  This  section,  so  far  as  relates  to  the  condition  of  the  bond,  applies  only  to 
cases  where,  by  the  provisions  of  the  non-imprisonment  act,  an  execution  may  is- 
sue against  the  body  of  the  defendant.  In  all  other  cases^  that  is,  in  cases  where 
no  execution  could  issue  against  the  body  of  the  defendant  in  case  judgment  should 
be  obtained  against  him,  the  condition  of  the  bond  is  to  be,  that  no  part  of  the  de- 
fendant's property  liable  to  be  taken  on  execution  shall  be  removed,  secreted,  as- 
signed, or  in  any  way  disposed  of,  except  for  the  necessary  support  of  himself  and 
family,  until  the  plaintiff's  demand  shall  be  satisfied,  or  until  the  expiration  of 
ten  days  after  suck  plaintiff  shall  be  entitled  to  have  an  execution  issued  on  the 
judgment  obtained  in  such  cause,  if  he  shall  obtain  such  judgment;  and  if  the  con- 
dition of  such  bond  be  broken,  and  an  execution  on  such  judgment  be  returned  un- 
satisfied in  whole  or  in  part,  the  plaintiff  in  an  action  on  such  bond,  shall  be  entitled 
to  recover  the  amount  due  on  such  judgment  (See  Laws  of  1831,  p.  405,  §  40* 
See  also  2  R.  S.  203,  §  299.) 
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1.  The  sixty-seventh  and  sixty-eighth  sections  of  the  statute  authorize 
the  justice  on  the  return  of  a  summons  or  attachment,  or  on  the  joining 
of  issue  without  process,  but  at  no  other  time,  to  adjourn  the  cause,  on 
his  own  motion,  whether  the  parties  consent  or  not,  not  exceeding  eight 
days.(6)  The  exercise  of  this  right  is  left  to  the  discretion  of  the  jus- 
tice,(2)  and  is  not  authorized  in  a  cause  commenced  by  warrant,  or  at 
any  other  time  than  on  the  return  of  process.  Nothing  short  of  a  clear 
V  abuse  of  that  discretion  will  be  regarded  as  ground  for  interfering,  on 
certiorari. (3)  But  the  discretion  thus  given  to  a  justice,  is  not  an  arbi- 
trary one,  but  ought  to  be  soundly  and  judiciously  ex-ercised.  And  al- 
though on  the  one  hand,  he  ought  not  to  adjourn  the  cause  on  his  own 
motion  when  satisfied  it  will  injuriously  affect  the  rights  of  either  party, 
so  on  the  other  hand,  he  should  not  refuse  an  adjournment  where  the 
situation  of  either  party  really  demands  it,  although  he  is  unable  to  make 
out  a  case  for  an  adjournment  under  the  other  sections  of  the  statute. 
Thus,  in  the  case  under  the  old  act,  substantially  like  the  present  in  this 
particular,  where  the  defendant  appeared  before  the  justice  on  the  morn- 
ing of  the  return  day  of  the  summons,  and  applied  in  writing  for  an  ad- 
journment, on  account  of  his  child  being  dangerously  ill,  which  was  then 
denied,  and  on  the  same  day,  before  the  parties  were  called,  the  defen- 
dant's father  appeared  in  his  behalf  to  get  an  adjournment,  and  testified 
that  the  defendant's  child  was  dangerously  sick,  and  the  justice  refused 
to  adjourn,  but  gave  judgment  for  the  plaintiff;  the  supreme  court  held, 
(the  cause  having  come  before  them  on  writ  of  error,)  that  the  situation 
of  the  defendant's  child  was  such  as  ought  to  have  induced  the  justice  to 
put  off  the  trial ;  and  for  that  reason  they  reversed  the  judgment  of  the 
common  pleas,  which  was  in  afiirmance  of  the  justice's  judgment.(c)  In 
computing  the  time  for  which  a  justice  is  authorized  to  adjourn  the 
cause,  under  the  sections  above  referred  to,  within  the  rule.  Vol.  I.  pp. 
295,  296,  the  day  of  adjourning  is  to  be  excluded^  so  that  if  the  process 
be  returnable  on  Wednesday^  the  justice  would  have  no  power  to  ad- 
journ beyond  the  Thursday  of  the  next  week.(rf)  The  justice  cannot 
proceed  with  the  trial,  at  a  flace  different  from  that  mentioned  in  the 
summons,  unless  the  defendant  appear  ;(e)  but  he  may  adjourn  to  an- 
other place,  without  the  consent  of  parties,  both  parties  having  first  ap- 


(h)  See  2  John.  192.    7  id.  529.  (d)  See  1  Cowen,  234. 

(c)  8  Joho.  426.  (6)  1  John.  Cas.  243. 

(2)  3  Hill,  323. 

(3)  Per  Nelson,  Ch.  J.,  Onderdonk  v.  Ranlett,  3  Hill,  323. 
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peared  at  the  place  mentioned  in  the  process. (y)  If  the  defendant  do 
not  appear,  the  justice  has  no  right  to  wait  two  hours  after  the  time  of 
appearance,  and  then  to  appear  himself  at  the  place  appointed,  and  ad- 
journ the  cause,  (g) 

Under  the  sixty-ninth  section,  if  the  defendant  do  not  appear  at  the 
trial  on  the  return  of  the  summons  or  attachment,  the  justice  may  ad- 
journ the  cause  to  a  time  certain,  not  exceeding  eight  days,  on  the  sim- 
ple motion  of  the  plaintiff,  without  oath ;  and  so,  if  the  defendant  do  ap- 
pear and  does  not  object  to  the  adjournment ;  but  the  defendant  may 
object  to  the  adjournment,  and  require,  as  a  condition  of  its  being  grant- 
ed, that  the  plaintiff  or  his  attorney  make  oath  that  he  cannot,  for  want 
of  some  material  testimony  or  witness,  safely  proceed  to  trial.  An  ad- 
journment on  the  application  of  the  plaintiff,  cannot  be  granted  at  any 
other  time  than  on  the  return  of  a  summons  or  attachment,  or  the  join- 
ing of  issue  without  process  ;(A)  nor  can  the  defendant  compel  the  plain- 
tiff or  his  attorney  to  disclose  the  nature  or  name  of  the  absent  testimo- 
ny or  witness.  The  form  of  the  oath  to  be  administered  to  either  party 
on  applying  for  an  adjournment,  where  an  oath  is  required,  may  be  in 
the  form  given  at  the  close  of  this  head. 

The  adjournment,  whether  on  the  justice's  own  motion,  or  on  motion 
of  the  plaintiff,  must  be  for  the  next  eight  days  immediately  after  the  re- 
turn of  the  process,(i)  The  adjournment  may  be,  however,  for  any  pe- 
riod within  that  time ;  but  cannot  exceed  it,  except  by  consent  of  par- 
ties. When  the  justice  adjourns  on  his  own  motion,  he  may  of  course 
do  so,  without  requiring  proof  of  the  absence  of  a  material  witness.(  j) 

In  adjourning  a  cause,  the  justice  must,  in  all  cases,  be  present  in 
proper  person,  and  can  never  do  this  by  sending  a  note  in  writing  to 
the  parties,  informing  them  of  the  time  and  place  to  which  he  has  ad- 
journed.(A) 

If  the  suit  is  commenced  in  favor  of  a  non-resident  plaintiff  by  short 
summons,  as  authorized  by  the  non-imprisonment  act,  and  the  same  shall 
be  returned  personally  served,  the  same  proceedings  shall  be  had  and  no 
longer  adjournment  granted  than  in  case  of  a  warrant  at  the  instance  of 
a  non-resident  plaintiff.(/) 

2.  The  provisions  of  the  statute  from  section  seventy  to  section  seven-^ 
ty-threej  inclusive,  apply  to  adjournments  in  causes  commenced  by  war- 


(/)  1  Cowen,  112.  ( j)  9  id.  354. 

(g)  11  John.  407.  (k)  4  id.  117. 

(A)  See  9  John.  136.  7  id.  530.   2  id.        Q)  Laws  of  1831,  p.  403,  §  32.    See 
192.  also  2  R.  S.  201, 202,  §  291. 

(i)  7  id.  381. 
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rant)  as  well  in  favor  of  non-resident  plaintiffs,  as  otherwise.  In  the 
former  case,  it  will  be  seen  that  the  statute  points  out  the  particular  re- 
quisites to  be  complied  with  in  order  to  authorize  an  adjournment.  In 
other  cases,  that  is,  where  suits  are  commenced  by  warrant,  other  than 
in  favor  of  non-resident  plaintiffs,  an  adjournment  may  be  grafted  on 
the  application  of  the  defendant  at  the  time  and  in  the  manner  prescribed 
in  the  seventy-fourth  section  ;  for  it  will  be  seen  that  the  latter  section 
applies  to  all  cases,  except  suits  commenced  by  warrant  at  the  suit  of 
non-resident  plaintiffs.  It  is  also  fairly  inferrible  from  the  language  of 
the  seventy-second  section,  that  the  plaintiff,  in  a  suit  commenced  by 
warrant,  although  he  be  a  resident,  may  have  an  adjournment  on  his 
own  application ;  but  in  such  case  the  defendant  is  to  be  discharged 
from  custody.  If  the  adjournment  be  granted  upon  the  appHcation  of 
the  defendant,  he  is  to  remain  in  the  custody  of  the  constable  during  the 
time  of  the  adjournment,  unless  he  gives  the  security  required  by  the 
seventy-sixth  section. 

Where  both  parties  appear,  on  the  return  of  a  summons,  but  the  de- 
fendant refuses  to  join  issue,  no  adjournment  can  take  place  without  his 
consent.(4)  Though  after  an  irregular  adjournment  granted  by  the  jus- 
tice, at  the  plaintiff's  request,  the  defendant  appears  on  the  adjourned 
day  and  answers  to  his  name,  but  declines  taking  any  part  in  the  subse* 
quent  proceedings,  ihis  will  not  amount  to  a  waiver  of  the  irregulari- 
ty.(5)  Otherwise,  however,  if  the  defendant  participates  in  the  further 
proceedings  by  pleading  in  the  cause,  asking  an  adjournment,  &c.(6) 

The  first  adjournment  is  to  be  not  less  than  three  nor  more  than 
twelve  days,  unless  the  parties  and  justice  otherwise  agree.  This  pro- 
vision, which  is  contained  in  the  seventy-third  section,  applies  to  all 
suits  commenced  by  warrant. 

3.  The  seventy-fourth  section  prescribes  the  requisites  upon  which  an 
adjournment  may  be  granted  on  the  application  of  the  defendant  in  all 
cases,  except  where  the  suit  is  commenced  by  warrant  in  behalf  of  a 
non-resident  plaintiff.  It  will  be  seen  that  in  the  cases  provided  for  by 
this  section,  the  application  must  be  made  at  the  time  of  joining  issue. 
The  mode  of  obtaining  adjournments  in  subsequent  stages  of  the  suit,  is 
prescribed  in  the  next  section.  The  defendant  must,  if  required  by  the 
plaintiff  or  justice,  make  oath  that  he  cannot  safely  proceed  to  trial  for 
the  want  of  some  material  testimony  or  witness,  to  be  specified  by  him. 
This  oath  need  not  necessarily  be  made  by  the  defendant  in  person,  for 


(4)  FViMiine V.Trowbridge,  5Hill>  428.      (6)  Id.,  per  Bronson,  J. 

(5)  Id.  ib. 
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he  may  not  be  acquainted  with  the  facts  required  to  be  shown  in  order 
to  entitle  him  to  an  adjournment.  And  it  is  said  in  one  case,  that  the 
defendant's  agent  or  attorney  may  make  the  requisite  oath,  unless  some 
special  cause  be  shown  against  it.(m)  But  in  a  subsequent  case  it  is  de- 
cided, that  this  rests  in  the  sound  discretion  of  the  justice ;  and  that  un- 
less it  appear  that  the  defendant  cannot  attend,  the  oath  of  an  attorney 
or  third  person  may  be  refused.(n)  It  is  hardly  to  be  supposed  that  the 
inability  of  the  defendant  to  attend,  must,  in  all  cases,  be  shown  to  au- 
thorize a  justice  to  grant  an  adjournment  upon  the  oath  of  a  third  per- 
son. Cases  frequently  arise  in  which  a  defendant  is  totally  ignorant  of 
the  facts  which  go  to  establish  his  defence  ;  for  instance,  where  the  suit 
is  against  him,  as  principal,  for  some  act  of  his  agent,  committed  in  the 
absence  and  without  the  knowledge  of  the  defendant.  And  this  right 
of  the  justice  to  adjourn,  should,  in  most  cases,  be  liberally  exercised  ; 
and  he  would  hardly  be  considered  as  abusing  the  discretion  vested  in 
him,  should  he  grant  an  adjournment  upon  the  oath  of  an  attorney,  to 
whom  the  defendant  had  entrusted  the  management  of  his  cause,  and  to 
whom  also  he  had  communicated  the  facts  going  to  make  out  his  de- 
fence, with  the  names  of  the  witnesses ;  and  this,  although  the  defen- 
dant might  be  able  to  attend  in  person.  An  adjournment  after  joining 
issue  is  so  much  a  matter  of  course  in  litigated  causes,  that  a  strict  com- 
pliance with  the  letter  of  the  statute  in  this  respect  should  not,  except 
in  extraordinary  cases,  be  exacted.  The  parties,  in  nine  cases  out  of 
ten,  make  no  preparation  for  trial  until  after  issue  joined  ;  for  until  that 
time,  neither  of  them  can  legally  know  what  will  be  the  claim  or  de- 
fence of  his  antagonist ;  and  hence  the  statute  does  not  require  that 
either  party,  in  order  to  obtain  an  adjournment,  in  the  first  instance, 
should  show  that  he  has  used  any  effort  to  procure  his  witnesses. (o) 

The  absent  testimony  or  witness  must  be  specified  by  the  defendant, 
if  he  is  required  to  do  so  by  the  plaintiff  or  justice.  He  is  not  bound  to 
detail  all  the  testimony  or  the  names  of  all  the  witnesses ;  it  is  sufiScient 
to  give  the  name  of  one  absent  material  witness,  without  whose  testimo- 
ny he  cannot  safely  proceed  to  trial.  By  doing  this,  he  makes  out  a 
case  for  an  adjournment,  and  that  is  all  that  can  be  required  of  him. 
Any  other  rule  would  impose  a  great  hardship  upon  the  defendant.  If 
be  refuses  to  name  his  witness,  or  to  state  where  he  resides,  the  adjourn- 
ment  may  be  denied. (p) 

In  addition  to  the  requirements  of  the  statute  already  mentioned,  the 


(m)  1  John.  514.  (o)  See  9  John.  864.    Id.  188,  4. 

(n)  13  id.  228.  (p)  16  id.  43. 
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defendant  must,  if  required  by  the  plaintiff,  give  such  security  as  we 
shall  hereafter  notice.  Unless  he  gives  this  security,  although  in  other 
respects  he  complies  with  the  provisions  of  the  statute,  no  adjournment 
can  be  granted,  but  the  justice  should  proceed  with  the  trial  of  the 
cause.  If  security  is  demanded,  the  justice  ought  to  give  the  defendant 
a  reasonable  time  to  obtain  a  surety,  and  should,  in  the  mean  time,  hold 
open  the  cause. 

The  time  of  adjournment  is,  in  no  case,  except  by  consent  of  parties, 
to  exceed  ninety  days,  and  is  to  be  for  such  reasonable  time  as,  in  the 
opinion  of  the  justice,  will  enable  the  defendant  to  procure  his  absent  tes- 
timony or  witness.  What  is  a  reasonable  time,  is  left  to  the  discretioQ 
of  the  justice.  If  the  witness  reside  at  a  distance,  ample  time  to  see 
him  or  communicate  with  him  should  be  given  to  the  defendant,  and  the 
adjournment  should  not  be  restripted  to  the  shortest  possible  time  that 
would  ordinarily  be  required  to  procure  his  attendance.  The  probabili- 
ty of  his  being  absent  from  home,  engaged  in  business,  sick,  &c.  should 
all  be  taken  into  account,  and  such  time  given  as  may,  under  all  the  cir- 
cumstances, be  considered  reasonable.  It  is  the  common  practice,  where 
the  absent  witnesses  reside  in  the  same  town,  to  grant  an  adjournment 
for  a  week  ;  but  this  practice  should  not  in  all  cases  be  followed  ;  for  in^ 
stances  are  by  no  means  rare  where  a  delay  of  trial  for  that  time  would 
be  extremely  injurious  to  the  interests  of  plaintiffs.  Upon  a  suggestion, 
therefore,  of  any  circumstances  going  to  show  that  there  would  be  dan- 
ger in  delaying  the  judgment,  the  justice  should  adjourn  for  a  shorter 
period,  having  regard  to  the  time  necessary  for  the  defendant  to  procure 
his  witnesses.  The  fact  that  the  witness  resides  out  of  the  jurisdiction 
of  the  court,  forms  no  ground  for  refusing  the  adjournment ;  for  the  de- 
fendant must  take  his  chance  of  procuring  his  attendance  in  season. (p) 

The  seventy-fifth  section  authorizes  the  justice  to  grant  ^  further  ad- 
journment, on  the  application  of  the  defendant.  This  can  never  be  done 
on  the  application  of  a  plaintiff,  except,  perhaps,  where  a  commission  is 
applied  for  and  issued  under  the  act  of  1838  ;{q)  and  even  in  that  case, 
the  delay  necessary  for  the  return  of  the  commission  is  to  be  considered 
rather  in  the  light  of  holding  open  the  cause  than  an  adjournment,  espe- 
cially if  issued  on  the  application  of  the  plaintiff.  But  more  will  be  said 
on  this  subject  hereafter.  That  the  plaintiff  was  not,  under  the  old  jus- 
tices' act,  (and  the  revised  statutes  have  not  altered  the  law  in  this  par- 
ticular,) entitled  to  a  second  adjournment,  see  15  John.  492.  And  so 
strictly  is  this  rule  adhered  to,  that  in  one  case,  where  the  plaintiff,  after 


(p)  2  John.  383.  iq)  See  Laws  of  1838,  p.  232. 
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one  adjournment  by  consent,  stated  to  the  justice  that  the  defendant  had 
agreed  to  adjourn,  and  then. made  oath  of  the  absence  of  a  material  wit- 
ness on  his  own  part,  the  defendant  not  appearing,  this  was  held  irregu- 
lar, and  the  judgment  reversed. (r)  A  still  stronger  case  was,  where  the 
parties  adjourned  by  consent,  and  both  appeared  at  the  adjourned  day, 
and  the  plaintiff  show^ed  cause,  on  oath,  that  he  had  a  material  witness 
absent,  whom  he  had  been  unable  to  procure,  but  without  whose  testi- 
mony he  could  not  safely  proceed  to  trial ;  in  this  case,  though  perfect 
Justice  was  done,  in  giving  judgment  for  no  more  than  the  defendant 
admitted  to  be  due,  yet,  because  the  justice  granted  the  adjournment, 
the  judgment  was  reversed. (^)  This  authority  to  grant  a  further  ad- 
journment on  the  defendant's  application  is  given  to  the  justice  in  all 
cases,  even  when  the  suit  is  commenced  by  warrant  at  the  suit  of  a  non- 
resident plaintiff;  for  the  section  contains  no  exception,  but  applies,  in 
express  terms,  to  all  cases.  In  order  to  make  out  a  case  for  a  second 
or  further  adjournment,  security  must  be  given,  if  required,  and  the  de- 
fendant must,  in  addition,  prove  by  his  own  oath,  or  otherwise,  to  the 
satisfaction  of  the  justice,  that  he  cannot  safely  proceed  to  trial,  for 
want  of  some  material  testimony  or  witness,  and  that  he  has  used  due 
diligence  to  obtain  such  testimony  or  witness.  If  security  has  been 
given  by  the  defendant,  at  any  previous  adjournment  of  the  cause,  no 
new  bond  can  be  required  at  any  second  or  subsequent  adjournment,  as 
will  be  seen  by  a  reference  to  the  seventy-sixth  section,  unless  such  bond 
be  required  by  the  justice,  or  by  the  bail  in  the  prior  bond. 

It  is  not  enough,  on  this  application  for  a  further  adjournment,  that 
the  defendant's  testimony  or  witness  is  absent.  He  must  prove,  in  ad- 
dition to  this  fact,  that  he  has  used  due  diligence  to  obtain  the  absent 
testimony  or  witness,  and  has  been  unable  to  do  so.  And  even  though 
the  first  adjournment  was  granted  on  the  application  of  the  plaintiff,  or 
on  the  justice's  own  motion,  still,  unless  the  defendant  shows  due  dili- 
gence, the  justice  may  refuse  a  second  adjournment  on  his  application. (/) 
The  reasoning  of  the  court  in  Powers  v.  Lockwood,(M)  seems  to  apply 
as  well  to  the  case  of  an  adjournment  at  the  plaintiff's  as  the  defendant's 
request,  though  that  was  a 'case  where  the  defendant  had  applied  for  the 
first  adjournment.  "  There  must,"  say  the  court,  "be  some  reasonable' 
limitation  to  the  time  of  the  application,  and  of  which  the  eourt  is  to 
judge.  After  one  adjournment,  at  the  request  of  the  defendant,  to  ena- 
ble him  to  prepare  for  trial,  it  would  be  vexatious  to  allow  him  another 


(r)  8  John.  891.  (0  Se«  9  John.  864. 

(•)  15  John.  492.  (tf)  Id.  138. 

Vol.  n.  38 
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on  the  usual  affidavit,  and  without  sho^ving  any  diligence  in  the  mean- 
time.     The  first  adjournment  applied  for  by  the  defendant,  wbs  for  time 
to  prepare  for  trial,  and  was  a  substitute  for  an  adjournment  on  affidaTit 
and  security.    Both  the  witnesses,  whose  names  were  given  by  the  de- 
fendant, lived  within  four  miles  of  the  court.     The  defendant  is  always 
entitled,  as  of  right,  to  one  adjournment,  to  procure  testimony  on  mak- 
ing the  requisite  oath  ;  but  if  he  neglect  to  take  out  subpcmasy  or  make 
any  effort  to  procure  his  witnesses  after  issue  joined,  and  after  an  ad- 
journment on  his  own  motion,  he  ought  not,  in  reason  and  justice,  to  be 
entitled  to  a  farther  adjournment,  without  some  special  cause  shown  for 
the  non-attetidance  of  his  witnesses,  or  for  the  adjournment.     On  the 
adjourned  day  after  issue  joined,  the  plaintiff  is  supposed  to  appear  with 
his  proof,  and  the  jury  to  appear  upon  the  venire^  {in  that  case  a  venire 
was  issued;)  and  it  would  be  an  abuse  for  a  defendant  to  be  entitled,  as 
of  course,  to  another  adjournment  to  procure  his  testimony,  without 
having  taken  any  one  step  towards  it  in  the  meantime,  or  shown  any 
one  reason  why  he  has  omitted  to  do  it.     The  statute  could  not  have 
'  intended  to  help  a  party  in  iis  wilful  negligence."     On  the  other  hand, 
where  the  defendant  shows  that  he  has  subpoenaed  a  material  witness, 
who  does  not  attend,  and  that  without  such  testimony  he  cannot  safely 
proceed  to  trial,  or  any  other  reasonable  excuse  for  not  being  ready,  the 
justice  is  bound  to  grant  the  adjournment,  and  if  refused,  it  is  an  error 
for  which  the  judgment  will  be  reversed. (v)     Indeed,  in  Beekman  v. 
Wright,(w>)  the  report  says,  that  the  cause  had  been  adjourned,  on  the 
defendant's  application,  from  the  30th  March  tothe2d  of  May,  upwards 
of  a  month,  "  on  giving  security^  4rc."  by  which  I  understand  on  oath 
also,  (and  which  no  doubt  must  have  been  made  in  that  case,  from  the 
length  of  time  for  which  the  adjournment  was  granted,)  the  court  say, 
"the  justice  should  have  granted  a  further  adjournment,  on  the  defen- 
dant's making  oath  that  he  had  subpoenaed  his  witness,  who  was  mate- 
rial and  did  not  attend  ;"  and  because  a  second  adjournment  was  re- 
fused, the  judgment  was  for  this,  among  Other  reasons,  reversed.    It  ap- 
pears from  this  case,  and  such  is  the  law  since  the  revised  statutes,  that 
a  justice  may  adjourn  from  time  to  time,  and  more  than  once,  on  the 
defendant's  making  the  proper  oath  and  giving  security,  confining  him- 
self, however,  within  the  boundaries  of  the  ninety  days,  which  his  ad- 
journments in  the  aggregate  cannot  exceed,  except  by  consent  of  par- 
ties.(2;)    The  justice  has  no  right  to  refuse  the  adjournment,  in  these  or 


(o)  11  John.  442.    9  id.  364.    18  id.        (w)  11  id.  442. 
462.  (a;)  See  8  id.  425,  6. 


OF  ADJOURNMENTS.  299 

any  other  cases,  where  it  is  matter  of  right,  because  the  party  applying 
refuses  to  pay  the  costs  of  a  venire,  or  other  costs  in  the  cause. (y)  And 
whether  a  justice's  court  has  in  any  case  a  right  to  impose  the  condition 
of  paying  costs,  where  an  adjournment  is  granted  1  Quere.(z)  In  3 
Wen.  420.,  it  was  held  he  had  no  right  to  deny  an  adjournment,  because 
the  defendant  refused  to  pay  his  fees  for  drawing  a  bond. 

Nor  is  it  a  reason  for  not  adjourning  on  good  cause  shown,  that  the 
parties  had  themselves  agreed  on  and  fixed  the  day  of  trial. (a)  On  this 
subject,  the  case  of  Smith  v.  Fenton,(6)  is  in  point.  We  cite  the  case 
at  large.  It  came  before  the  supreme  court  on  certiorari.  ^'Fenton 
sued  Smith  in  the  court  below,  and  after  issue  joined,  the  cause  was 
twice  adjourned  by  consent.  The  second  adjournment  was  under  a 
stipulation  of  the  defendant  that  he  would  not  delay  the  trial  farther, 
but  would  absolutely  come  to  trial  on  the  17th  January,  1823,  the  last 
adjourned  day.  On  that  day  the  parties  appeared,  and  the  defendant 
requested  a  further  adjournment,  offered  security,  and  to  make  oath  of 
the  absence  of  two  material  witnesses,  who  had  been  subpoenaed  by 
him,  but  did  not  attend  ;  that  without  their  testimony  he  could  not  pro- 
ceed to  trial,  as  he  was  advised  by  counsel ;  that  one  of  them  had  gone 
a  journey ;  that  he  expected  to  procure  their  attendance  in  two  or 
three  weeks.  The  justice  denied  the  adjournment.  Judgment  for  the 
plaintiff. 

"  Cwna.  The  spirit  of  the  twenty-five  dollar  act,  and  the  adjudica- 
tions of  this  court  upon  it,  appear  to  be,  that  the  justice  has  a  discretion 
in  granting  adjournments  after  the  first.  One  adjournment  the  defen- 
dant may  claim  as  matter  of  right,  on  giving  security,  and  making  oath 
of  the  absence  of  a  material  witness.  Others  he  may  be  entitled  to  on 
showing  sufficient  cause  ;  provided  the  three  months  have  not  expired. 
In  this  case  the  two  first  adjournments  were  by  consent ;  and  though  the 
defendant  might  have  been  guilty  of  a  violation  of  good  faith,  yet  he  of- 
fered to  comply  with  the  requisitions  of  the  act.  There  had  been  no 
laches  on  his  part ;  for  he  had  subpoenaed  his  witnesses,  and  they  did 
not  attend.  We  think  the  justice  ought  to  have  granted  the  adjourn- 
ment ;  though  he  seems  to  have  acted  under  the  impression  that  the  de- 
fendant's object  was  delay  and  vexation.  (Easton  v.  Coe,  2  John.  383. 
Townsend  v.  Lee,  3  id.  431.  Powers  v.  Lockwood,  9  id.  133.  Beek- 
man  v.  Wright,  11  id.  442.     Annin  v.  Chase,  13  id.  462.") 


420. 


y)  9  John.  364.  ll.iid.  443.         (a)  13  John.  462. 
z)   11  id.  442.  9  id.  864.  3  Wen.    (6)  2  Gowen,  426. 
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An  agreement  before  the  justice,  that  the  cause  shall  be  adjourned  a 
given  number  of  days,  and  that  then,  if  a  certain  person,  naming  him, 
do  not  attend  as  a  vritness,  the  justice  may  adjourn  for  such  reasonable 
time  as  he  may  deem  necessary  to  procure  the  attendance  of  the  witness, 
is  a  valid  and  binding  agreement,  and  cannot  be  revoked  without  the 
consent  of  both  parties.  If  such  an  agreement  do  not  provide  that  secu- 
rity shall  be  given,  the  justice  may  adjourn  without  requiring  security, 
this  being  waived  by  the  silence  of  the  parties. (c) 

Where  the  defendant  applies  for  an  adjournment,  the  plaintiff  has  no 
right  to  require  him  to  state  what  he  expects  to  prove  by  his  absent  wit- 
ness. But  in  one  case,  where  he  did  do  so,  and  the  plaintiff  agreed  to 
admit  what  the  defendant  said  he  wished  to  prove  by  him,  and  the  de- 
fendant at  first  acceded  to  this  proposition,  and  said  he  would  go  to  trial, 
but  afterwards  insisted  on  a  further  admission,  which  the  justice  thought 
unreasonable,  and  refused  the  adjournment ;  this  was  held  right,  and  the 
court  remark,  generally,  in  giving  their  opinion  on  this  case,  that  '^  if 
the  plaintiff  will  admit  the  testimony,  no  time  can  be  wanted  to  procure 
witncsses."(d)  A  simple  admission,  however,  that  the  witness,  if  pres- 
ent, would  testify  to  what  the  defendant  swears  he  expects  to  prove  by 
him,  would  be  no  answer  to  the  application  for  an  adjournment.  The 
admission  should  be  unqualified,  that  what  the  defendant  expects  to 
prove  is  true.(e) 

A  party  has  no  right  to  apply  for  an  adjournment  after  the  jury  are 
sworn  ;{f)  nor  after  a  trial  has  begun  before  the  justice. (g)  But  the 
justice  may,  in  these  cases,  hold  his  court  open  for  a  short  time,  (and  in 
one  case  it  was  held  that  two  hours  was  not  unreasonable,)  to  enable  a 
party  to  procure  a  material  witness  ;  and  this  was  held  right,  even  after 
a  jury  had  been  empannelled  and  balloted.  It  was  further  said  by  the 
court,  that  this  matter  rested  in  the  sound  discretion  of  the  justice,  and 
unless  he  had  abased  his  discretion,  it  was  no  reason  for  reversing  the 
judgment  ;(A)  but  twenty  hours,  to  enable  the  defendant  to  obtain  a  wit- 
ness twelve  miles  off,  was  held  unreasonable,  and  the  judgment  re- 
versed, (i)  And  a  justice  may  even  keep  his  court  open  till  the  next 
day,  where  a  delay  in  summoning  a  jury  or  other  exigency,  renders  this 
necessary  ;( J)  and  so  the  trial  of  a  cause  may  be  postponed,  on  account 
of  the  justice  being  engaged  in  the  trial  of  other  causes,  and,  indeed,  in 
any  case  where  such  delay  is  reasonably  accounted  for.(A:) 


c)  1  Cowen,  255.  (k)  8  John.  4Q9. 

'd)  14  John.  341.  (i)  13  id.  469. 

'«)  See  7  Cowen,  869.  ( f)  2  Gaines,  134. 

y )  8  John.  437.  (k)  13  John.  217.    10  Wen.  102. 

[g)  Griffith's  Treatise,  80. 
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Adjournments  may  also  be  made,  from  the  necessity  of  the  case,  under 
circumstances  not  expressly  provided  for  by  statute.  Thus,  where  an 
attachment  is  issued  against  a  witness,  or  a  new  venire  is  issued,  the 
justice  may,  without  doubt,  adjourn  or  hold  open  the  cause  to  such  time 
as  will  be  reasonable  for  the  return  of  the  attachment  or  venire.  A  pro- 
vision is  also  contained  in  the  statute,(/)  for  adjourning  a  cause  where  a 
material  witness  refuses  to  testify,  &c.  and  is  committed  to  jail.(m)  So, 
also,  where  a  commission  is  issued  to  examine  a  foreign  witness,  the 
cause  may  be  adjourned  for  the  time  necessary  to  obtain  the  execution 
and  return  of  the  commission. (n)  In  none  of  these  cases,  however, 
should  the  adjournment  exceed  ninety  days. 

Before  the  revised  statutes,  it  was  held  that,  in  general,  where  the  time 
of  appearance  was  appointed  by  the  justice,  either  in  the  summons,  &c. 
or  by  adjournment,  the  party  was  bound  to  wait  only  a  reasonable 
time  ;(o)  and  in  one  case,  where  the  justice  being  absent,  the  party  wait- 
ed nearly  three  hours  after  the  time  and  then  went  away,  it  was  held  too 
late  to  proceed. (p)  But  in  another  case  where  the  defendant  appeared 
at  the  time  and  waited  till  the  justice  came,  which  was  about  an  hour, 
and  then  urged  the  justice  to  call  the  cause,  who  refused  to  do  so,  and 
waited  about  twenty  minutes,  till  the  plaintiff  came,  and  then  told  the 
defendant  he  should  proceed,  which  he  did  do,  this  was  held  well. (9) 
It  is  now  provided  by  statute,  as  we  saw.  Vol.  I.  p.  578,  that  on  the  re- 
turn of  a  summons  personally  served,  or  of  an  attachment  duly  served, 
the  justice  is  bound  to  wait  one  hour  after  the  specified  time  of  return, 
before  he  proceeds  with  the  cause,  unless  the  parties  sooner  appear.  We 
cited.  Vol.  I.  pp.  678  to  583,  some  cases  in  which  this  rule  had  been 
relaxed  in  favor  of  parties  neglecting  to  appear  within  the  precise  limit 
of  time  fixed  by  the  statute.  In  addition  to  the  cases  there  cited,  it  is 
proper  to  notice  in  this  connection,  the  case  of  Jenkins  v.  Brown,  (21 
Wen.  454.)  In  that  case  the  supreme  court  hold,  that  a  justice  may, 
in  his  discretion^  upon  termSj  permit  a  defendant  to  come  in  and  plead, 
who  did  not  appear  on  the  return  of  a  summons  personally  served,  but 
subsequently  appears  on  the  day  to  which  the  cause  is  adjourned  at  the 
request  of  the  plaintiff. 

In  one  case,  a  delay  after  the  return  of  a  summons  for  more  than  two 
hours,  within  which  time  the  defendant  appeared,  but  departed  before 
the  justice  arrived,  was  held  a  discontinuance  of  the  suit  ;(r)  but  where 


7)  2  R.  S.  200,  §  279,  280,  281.  (p)  Id.  ib. 

m)  See  Edw.  Treat.  3d  ed.  76.  Cq)  16  id.  496. 

n)  Laws  of  1838,  p.  232.  (r)  11  id.  407. 
[0)  5  John.  353. 
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a  party  consents  that  the  justice  may  absent  himself  on  business,  instead 
of  proceeding  ivith  the  trial  of  a  cause,  this  takes  away  all  error  as  to 
the  party  consenting. (s) 

FORM  OF  THE  OATH  ON  AN  APPLICATION  TO  ADJOURN. 

You  do  swear  that  you  will  true  answers  make,  to  such  questions  as 
shall  be  put  to  you,  touching  the  necessity  of  an  adjournment  in  this  cause. 

Form  of  taking  and  certifying  the  examination  of  a  witness,  on 
the  application  of  a  defendant  to  adjourn^  in  a  cause  commenced  hy 
warranty  at  the  suit  of  a  non-resident  plaintiff. 
Justice's  Court. 

f      Before  Franklin  Hoag,  Esq.  one  of  the  justices  of 
7?  *  A    dR  6       1  ^^^  pc^ce  in  and  for  the  county  of  Saratoga. 

Saratoga  county,  ss.  John  Doe^  a  witness  attending,  produced  and 
sworn  by  and  on  behalf  of  the  plaintiff  in  this  cause,  being  duly  sworn, 
on  his  direct  examination  deposes  and  says  :  {Here  insert  the  testimony  * 
of  the  witness  on  the  plaintiff'^  s  examination  J)  The  said  John  Doe^  on 
his  cross-examination  by  the  defendant  further  deposes  and  says  :  {Here 
insert  the  testimony  on  the  defendants  examination.  If  there  is  a  re-ex- 
amination ^  further   cross-examination ^  fyc.  state  the  fact  in  the  above 

form,) 

John  Doe. 

Sworn  before  me  this  5th     ? 
day  of  September^  1S44.   ) 

Franklin  Hoag,  Justice  of  the  Peace. 

I  certify  that  John  Doe^  the  witness  above  named,  was  in  attendance 
before  me  at  the  joining  of  issue  in  the  above  entitled  cause,  on  this  5th 
day  of  September,  1844,  and  that  at  the  plaintiff's  request  and  by  con- 
sent of  the  defendant,  the  said  witness  did  then  testify  to  the  facts  con- 
tained and  set  forth  in  the  above  affidavit. 

Franklin  Hoag,  Justice  of  the  Peace. 


(•)  15  John.  504. 


J 
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SECTION   II. 

OF  THE  TEAMS  ON  WHICH  AN  ADJOURNMENT  MAY  BE  GRANTED. 

We  have  already  noticed,  among  other  things,  when  an  oath  is  neces- 
sary in  order  to  obtain  an  adjournment,  what  must  be  stated  under  that 
oath,  and  by  whom,  with  the  form  of  the  oath,  and  whether  a  justice 
may  impose  the  terms  of  paying  costs  in  any  case. 

1.  Another  condition  of  adjourning,  in  all  cases,  is  that  the  party  ap- 
plying, whether  plaintiff  or  defendant,  who  shall  have  seen  the  account 
or  demand  of  the  opposite  party,  shall,  if  required,  exhibit  his  account 
or  demand,  or  state  the  nature  thereof,  as  far  forth  as  may  be  in  his 
power,  to  the  satisfaction  of  the  justice. (^)     It  was  formerly  supposed 
that  this  provision  of  the  statute,  in  connection  with  the  further  statutory 
provision  investing  justices  with  power  to  hear,  try  and  determine  the 
causes  within  their  jurisdiction,  and  for  that  purpose,  where  no  special 
provision  is  otherwise  made  by  law,  conferring  on  them  all  the  necessary 
powers  which  are  possessed  by  courts  of  record,(tt)  gave  to  the  justice 
the  power  of  exacting  a  bill  of  particulars  from  the  party  asking  an  ad- 
journment after  having  seen  the  account  or  demand  of  his  antagonist. 
This  bill  of  particulars  is,  in  courts  of  record,  procured  for  the  benefit  of 
the  party  asking  it,  and  forms  a  part  of  the  declaration,  plea  or  notice, 
and,  on  the  trial,  the  party  furnishing  it  is  not  allowed  to  give  evidence 
of  any  items  not  contained  in  the  bill.     It  seems,  from  the  decision  of 
the  supreme  court  upon  this  question,(t;)  that  no  such  power  is  possessed 
by  justices'  courts,  and  that  the  only  object  of  the  79th  section  of  the 
statute,  is  to  satisfy  the  justice  as  to  the  propriety  of  granting  the  ad- 
journment asked  for,  and  that  it  was  not  intended  for  the  benefit  of  the 
parties,  so  far  as  regards  the  question  of  set-off  at  the  trial.     We  alluded 
to  this  subject,  ante,  p.  203,  4,  so  far  as  relates  to  the  degree  of  particu- 
larity required  in  a  plea  or  notice  of  set-off,  and  concluded  that  nothing 
more  than  the  general  form  was,  in  such  case,  necessary.     A  different 
question  now  presents  itself.     What  particularity  is  requisite  under  the 
section  we  are  now  considering  ?     Certainly  something  more  than  the 
general  language  of  a  plea  or  notice  of  set-off;  otherwise  there  would 


CO  See  ante,  p.  291,  §  79.    See  also        (u)  2  R.  S.  158,'§  1. 
2  R.  S.  171,  §  79.  («)  11  Wen.  654. 
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be  no  need  of  the  provision.  This  question  is  answered  by  the  case  oi 
Harrington  v.  Ensign,  (11  Wen.  654;)  cited  ante,  p.  204.  That 
case,  which  we  shall  presently  give  at  large,  settles  the  question  that  a 
party  is  not  bound  to  confine  himself,  on  the  trial,  to  the  proof  of  such 
items  of  his  account  or  demand  as  are  stated  or  furnished  by  him  on  the 
application  for  an  adjournment.  He  is  not  bound  by  the  statement,  as 
he  would  be  if  furnished  by  way  of  a  bill  of  particulars  in  a  court  of 
record.  The  specification  is  made  merely  to  satisfy  the  justice  that  an 
adjournment  is  proper,  and  does  not  respect  the  question  of  set-off  upon 
the  trial.     But  we  will  allow  the  case  to  speak  for  itself. 

In  Supreme  Court — Harrington  and  wife  v.  Ensign. 

^^  Error  from  the  Washington  common  pleas.  Ensign  sued  Harring- 
ton and  wife  in  a  justice's  court,  and  declared  against  them  on  a  promis- 
sory note  made  by  the  wife  dum  sola.  The  defendants  pleaded  the  gen- 
eral issue,  and  gave  notice  of  set-off,  for  goods,  wares  and  merchandize, 
and  for  money  had  and  received,  and  asked  for  an  adjournment.  The 
plaintiff  exhibited  the  note  declared  on,  and  stated  that  on  the  trial  he 
should  rely  upon  it  for  a  recovery,  and  demanded  that  before  an  adjourn- 
ment should  be  granted,  the  defendants  should  exhibit  a  bill  of  particu- 
lars or  state  the  particular  items  of  their  set-off.  The  defendants,  in  con- 
sequence of  the  justice  ruling  that  they  were  bound  to  do  so,  then  stated 
that  their  demand  was  for  grain,  for  hides  and  for  board,  amounting  to 
$60.  The  cause  was  then  adjourned  to  a  day  agreed  upon  by  the  par- 
ties. After  the  adjournment,  a  conversation  was  had  between  the  coun- 
sel for  the  plaintiff  and  Harrington,  in  the  hearing  of  the  justice,  in  which 
Harrington  alleged  that  he  had  an  account  against  the  plaintiff  for  a  sfovCy 
that  he  intended  to  bring  in  on  the  trial  of  the  cause.  The  plaintiff's 
counsel  told  him  if  he  had  such  account,  he  ought  to  have  specified  it  in 
his  bill  of  particulars  demanded  before  adjournment,  and  that  he  should 
object  to  its  admissibility  upon  the  trial.  On  the  trial,  after  the  plaintiff 
had  proved  the  note  declared  on,  the  defendants  offered  to  prove  the  sale 
of  the  stove  by  them  to  the  plaintiff,  which  evidence  was  objected  to  by 
the  plaintiff  and  rejected  by  the  justice,  who  rendered  a  judgment  in  fa- 
vor of  the  plaintiff.  The  defendants  removed  .the  cause  into  the  Wash- 
ington common  pleas  by  certiorari^  where  the  judgment  of  the  justice 
was  affirmed.     The  defendants  sued  out  a  writ  of  error. 

By  the  Court ^  Savage,  Ch.  J.  It  is  said  that  justices  are  invested 
with  power  to  hear,  try  and  determine  the  causes  within  their  jurisdic- 
tion ;  and  for  that  purpose,  where  no  special  provision  is  otherwise  made 
by  law,  they  hav(  all  the  necessary  powers  which  are  possessed  by 
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courts  of  record  in  this  state.  (2  R.  S.  225,  §  1— p.  158, 2d  ed.)  This 
is  not  a  new  power ;  it  will  be  found  in  the  revised  laws  of  1801  and 
1813,  and  in  the  act  of  1824  ;  and  the  argument  in  favor  of  the  power 
assumed  in  this  case,  was  supposed  to  be  strengthened  by  the  79th  sec- 
tion of  the  revised  statutes,  (2  R.  S.  240 — p.  171,  2d  ed.)  which  says 
that  no  adjournment  shall  be  allowed  in  any  case  to  a  party  applying 
therefor,  who  shall  have  seen  the  account  or  demand  of  the  opposite 
party,  unless  such  applicant,  if  required,  shall  exhibit  his  account  or  de- 
mand, or  state  the  nature  thereof  as  far  forth  as  may  be  in  his  power,  to 
the  satisfaction  of  the  justice.  But  this  same  provision  is  found  in  all 
previous  revisions  of  the  statutes.  In  this  respect  the  powers  of  justices 
are  the  same  they  ever  have  been,  and  are  not  enlarged  by  the  revised 
statutes.  The  provision,  I  apprehend,  has  nothing  to  do  with  the  ques- 
tion of  set-off  upon  the  trial.  At  the  time  when  the  exhibit  is  required, 
the  sole  question  before  the  justice  is,  the  propriety  of  granting  an  ad- 
journment ;  hence  the  party  is  to  set  forth  the  nature  of  his  demand,  to 
the  satisfaction  of  the  justice,  who  is  to  be  reasonably  satisfied  that  the 
party  has  good  grounds  for  asking  for  an  adjournment ;  that  the  witnesses 
stated  to  be  absent  are  necessary  to  support  a  bona  fide  demand  which 
the  party  has,  or  at  least  supposes  he  has,  and  that  injustice  maybe  done 
if  he  is  driven  to  a  trial  instanter^  without  an  opportunity  to  support  his 
claim.  This  is  the  whole  object  of  the  provision  in  question  ;  and  when 
the  adjournment  was  granted,  the  object  was  attained,  and  the  parties 
upon  the  trial  were  thrown  upon  the  issues  joined  by  the  pleadings.  If 
an  adjournment  had  not  been  asked  for,  it  could  not  be  pretended  that 
the  79th  section  would  give  countenance  to  the  power  exercised  by  the 
justice  in  asking  a  bill  of  particulars.  The  power,  therefore,  must  rest 
upon  the  first  section,  or  some  other  section  of  the  statute.  The  legis- 
lature have  said  what  a  defendant  must  do,  to  entitle  himself  to  the  ben- 
efit of  a  set-off.  The  51st  section  says,  that  ^  to  entitle  a  defendant  to  a 
set-off,  he  must  plead  or  give  notice  of  the  same,  specifying  the  nature 
of  his  claim  with  reasonable  certainty,  at  the  time  of  joining  issue  on  a 
question  of  fact  upon  the  merits  of  the  cause.'  Not  that  he  shall  give  a 
particular  of  his  demand,  and  insert  every  item,  or  be  precluded  upon 
the  trial.  It  is  true  that  such  a  power  might  be  very  convenient  in  some 
instances,  but  it  is  also  true,  that  in  justices'  courts,  where  suitors  are 
supposed  to  conduct  their  own  causes,  great  injustice  might  be  done  by 
introduQing  a  system  of  practice  which  suitors  generally  are  ignorant  of. 
That  it  was  intended  that  there  should  be  more  certainty  than  a  mere 
general  notice  contains,  I  think  is  clear  from  the  phraseology  of  the  act, 
particularly  when  compared  w*ith  the  statute  of  set-offs  in  courts  of  record. 
Vol.  II.  39 
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(2R.  S.  866— p.  278,  2d  cd.)  *  To  entitle  a  defendant  to  a  set-off)  he 
must  plead  or  give  notice  of  the  same.'  This  is  all  the  legislature  say 
about  it,  and  leave  it  to  the  practice  of  the  courts  to  regulate  the  particu- 
lars ;  but  when  speaking  of  the  same  subject  in  a  justice's  court,  it  it 
said  not  only  that  the  defendant  must  plead  or  give  notice  of  the  same, 
but  it  is  added,  that  he  shall  specify  the  nature  of  his  claim  with  reason- 
able certainty.  He  is  not  bound,  then,  to  give  a  formal  bill  of  particu- 
lars, but  he  is  required  to  specify  the  nature  of  his  claim  with  reasonable 
certainty ;  it  must  be  so  specific  that  the  plaintiff  shall  not  be  surprised 
upon  the  trial  by  any  demand  not  embraced  within  the  plea  or  notice  ; 
and  as  there  is  no  pretence  of  surprise  in  this  case,  I  am  of  opinion  that 
the  judgment  of  the  common  pleas  and  of  the  justice  ought  to  be  re- 
versed." 

2.  Another  condition  to  be  complied  with  by  the  defendant,  to  obtain 
an  adjournment,  is  that  of  giving  security.  This  security  must  be  given, 
where  the  adjournment  is  in  a  cause  commenced  by  warrant,  in  order 
for  the  defendant  to  obtain  a  discharge  from  custody,  (to)  In  all  other 
cases,  (except  actions  commenced  by  warrant  at  the  suit  of  non-resident 
plamtiffs,)  the  security  need  not  be  given,  unless  expressly  required  by 
the  plaintiff ;  and  if  he  is  silent,  or  says  nothing  about  exacting  security, 
none  need  be  given,  and  the  adjournment  should  be  granted  without  it(x) 
In  all  cases,  the  security  to  be  given  should  be  in  the  form  of  a  bond, 
and  although  the  cause  be  commenced  by  warrant,  and  the  defendant  be 
discharged  from  custody  on  the  adjournment,  still  the  same  proceedings 
are  to  be  had  on  the  adjourned  day  as  on  the  return  of  a  summons  per- 
sonally served,  that  is,  the  justice  may  proceed  with  the  cause  whether 
the  defendant  appear  or  not.(y) 

FORM  OF  BOND  ON  ADJOURNMENT  : 

Proper  in  all  cases  in  which  executions  may  be  issiud  against  the  hod/y* 

We  Richard  Roe  and  John  Doe,  of  Saratoga  Springs,  in  the  county  of 
Saratoga,  acknowledge  ourselves  indebted  to  James  Jackson^  in  the  sum 
of  one  hundred  dollars,  which  we  bind  ourselves  jointly  and  severally  to 
pay.     Sealed  with  our  seals,  and  dated  the  fifth  day  of  September,  1844. 

Whereas  a  suit  has  been  commenced  before  Franklin  Hoagy  Esq.  one 
of  the  justices  of  the  peace  of  the  said  county,  by  the  said  James  Jack" 


(to)  Se 


Sm  ants,  pp.  289,  390,  §  71.  (y)  Id.  §  72. 

p.990,§74. 
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sen^  platntiffy  against  the  above  bounden  Richard  Roe^  defendant,  of  a 
plea  of  trespass,  {state  the  nature  of  the  plea^)  and  now  upon  the  appli- 
cation of  the  said  defendant,  the  trial  of  said  cause  is  adjourned  until  the 
12th  day  of  September  inst.,  at  one  o'clock  in  the  afternoon,  at  the  dwel- 
ling house  of  the  said  justice,  in  the  said  town  : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  in  case 
judgment  shall  be  given  against  the  said  defendant  at  the  said  adjourned 
day,  or  at  any  time  thereafter,  and  execution  be  issued  against  his  per- 
son, the  said  defendant  shall  render  himself  upon  such  execution  before 
the  return  thereof ;  or,  in  default  thereof,  if  the  said  defendant  or  his 
surety,  the  said  John  Doe,  shall  pay  the  judgment  so  recovered,  with  in- 
terest, then  the  above  obligation  to  be  void,  otherwise  of  force. 

Richard  Roe.  (l.  s.) 
John  Doe.        (l.  s.) 

Sealed  and  delivered  in  presence  } 
of,  and  the  surety  approved  by  ) 

Franklin  Koag^  Justice  of  the  Peace. 

ANOTHER  FORM  OF  BOND  ON  ADJOURNMENT  : 

Proper  in  all  cases  in  which  executions  against  the  body  cannot  be  issued. 

{The  penalty  and  recital  are  the  same  as  in  the  next  preceding  form, 
biU  the  condition  is  as  follows :) 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  no 
part  of  the  property  of  the  above  bounden  Richard  Roe,  liable  to  be 
taken  on  execution,  shall  be  removed,  secreted,  assigned,  or  in  any  way 
disposed  of,  except  for  the  necessary  support  of  himself  and  family,  un- 
til the  said  plaintiff 's  demand  shall  be  satisfied,  or  until  the  expiration 
of  ten  days  after  said  plaintiff  shall  be  entitled  to  have  an  execution  is- 
sued on  the  judgment  obtained  in  said  cause,  if  he  shall  obtain  such 
judgment,  then  this  obligation  to  be  void,  otherwise  of  force. 

Richard  Roe.  (l.  s.) 
John  Doe.        (l.  s.) 

Sealed  and  delivered  in  presence  ? 
of,  and  the  surety  approved  by    } 

Franklin  Hoag,  Justice  of  the  Peace. 

The  liability  of  the  obligors  upon  either  of  these  bonds,  depends  upon 
the  diligence  of  the  plaintiff  in  obtaining  his  execution  upon  the  judg*^ 
ment.  This  he  must  do  within  ten  days  after  the  execution  becomes 
due.  No  recovery  can  be  had  upon  the  bond,  the  form  of  which  is  first 
above  prescribed,  unless  the  execution  is  issued  within  the  ten  days  i 
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and  unless,  in  addition,  there  is  a  return  upon  it  that  the  defendant  could 
not  be  found. (2)  In  the  second  case,  that  is,  where  the  execution  does 
not  issue  against  the  body,  the  liability  of  the  surety  would  seem,  from 
the  language  of  the  bond  itself,  to  be  discharged,  unless  the  execution  is 
issued  within  the  ten  days.  It  may,  however,  be  thought  questionable 
whether  a  plaintiff  might  not  sustain  an  action  upon  the  bond,  without 
suing  out  an  execution  at  all,  in  case  he  could  show  a  breach  of  the  con- 
dition before  the  expiration  of  the  ten  days.  For  instance,  suppose  the 
defendant  disposes  of  all  his  property  before  the  execution  becomes 
due,  or  before  the  ten  days  have  elapsed.  In  such  a  case,  the  issuing  of 
an  execution  would  be  a  mere  matter  of  form,  as  there  would  be  no 
property  upon  which  to  levy,  in  order  to  satisfy  it.  The  difficulty,  how- 
ever, in  such  a  case,  would  be,  to  prove  the  fact  that  there  was  no  prop- 
erty remaining  in  the  hands  of  the  defendant  upon  which  a  levy  might 
be  made.  A  fact  to  which  no  one  would  perhaps  be  able  or  willing  to 
attest.  Beside,  it  is  not  necessary  that  there  should  be  enough  property 
left  to  satisfy  the  execution  in  full,  for  the  surety  is  entitled  to  the  bene* 
fit  of  a  levy  upon  what  remains,  as  far  as  it  goes  in  extinguishment  of 
the  judgment.  Now,  by  procuring  his  execution,  the  plaintiff  is  enabled 
to  obtain  the  return  of  a  constable  as  to  whether  or  not  the  defendant 
has  any  property ;  which  return  in  an  action  upon  the  bond,  would  at 
least  be  prima  facie  evidence  of  the  facts  stated  in  it.  And  indeed,  it  is 
by  no  means  clear  that  this  is  not  the  only  way  in  which  the  fact  can 
be  legally  ascertained.  It  would  therefore  be  the  safer  course,  in  all 
cases,  for  the  plaintiff  to  see  that  his  execution  is  put  into  the  hands  of 
a  constable  before  the  expiration  of  the  ten  days  aft^er  the  time  when  by 
law  it  may  be  issued. (7) 

If  the  surety  offered,  pass  without  objection  from  the  plaintiff,  he  is 
received  of  course.  If  objected  to,  the  justice  may  and  should  require 
an  affidavit  of  justification  in  double  the  penalty  of  the  bond. 

The  surety  may  be  opposed,  on  the  ground  that  he  is  embarrassed  in 
his  circumstances ;  or  about  to  leave  the  county  ;  or  that  he  has  been 
bail  before,  without  knowing  in  how  many  actions,  or  for  what  sums ; 
or  on  other  grounds  calculated  to  excite  suspicion,  that  he  might  be  un- 
able to  meet  the  demand. (a)  To  ascertain  these  facts,  the  surety,  after 
swearing  to  a  round  sum,  sufficient  in  the  first  instance  to  establish  his 


(z)  Ante,  pp.  290,  291,  §  77.  (a)  Tidd,  229, 230. 

(7)  See  the  following^  cases  relating^  to  tbe  liability  of  sureties  upon  bonds  given 
on  adjournments,  under  tbe  acts  in  force  previous  to  the  revision :  1  Cowen,  99 ; 
id.  241;  id.  246 ;  id.  268 ;  1  Wen.  464. 
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competency,  may  be  cross-examined  on  oath,  (the  form  of  which  I  shall 
give,)  by  the  party  or  counsel  opposed  to  his  principal.  The  justifica- 
tion may  be  by  the  following  aiBdaTit : 

FORM  OF  AN  AFFIDATIT  OF  JUSTIFICATION  OF  BAIL. 

*       .    •  ^      r      Before  Franklin  Hoagj  Esq.  one  of  the  justices  of 
James  Jackson.  )  ^^^  P^'^^  °^  ^^^  ^^^"^^^  ^^  Saratoga. 

Saratoga  County,  ss. — John  Doe^  being  duly  sworn,  says  that  he  is 

a  house-keeper,  {or  freeholder^)  now  actually  resident  in  the  town  of 

Saratoga  Springs,  in  the  said  county  ;  and  that  he  is  worth  two  hundred 

dollars,  over  and  above  what  will  pay  all  his  debts. 

John  Doe. 

Sworn  the  6th  day  of  September^ ) 
1844,  before  me,  3 

F&ANKLiN  H0A6,  Justice. 

If  the  party  interested  wish  to  interrogate  the  bail  further,  he  may  be 
sworn  as  follows  : 


FORM  OF  the  oath. 

You  swear  that  you  will  true  answers  make  to  such  questions  as  shall 
be  put  to  you,  touching  your  competency  as  surety  for  Richard  Hoe,  on 
his  application  to  adjourn  this  cause. 

The  entire  justification  may  be  taken  on  the  above  oath,  without  the 
affidavit,  if  thought  best ;  but  as  the  magistrate  would  be  amenable  for 
gross  neglect  in  this  matter,  and  as  the  examination  on  oath  would  doubt* 
less  exculpate  him  on  a  charge  of  this  kind,  it  might  be  better,  some- 
times, to  preserve  the  justification  in  the  shape  of  an  affidavit,  for  the 
greater  ease  of  proof. 
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SECTION    III. 

WHEN  AS  ADJOURNMENT  AMOUNTS  TO  A  DISCONTINUANCE  OF  THE  SUlf  j 

An  adjournment  improperly  made,  is  a  discontinuance  of  the  suit.(fr) 
This  was  held  in  several  of  the  cases  which  I  have  cited,  under  the  two 
previous  heads  of  this  chapter :  As  where  the  justice  sent  a  note  in  wri- 
ting to  adjourn  the  cause,(c)  or  adjourned  on  the  plaintiff's  oath  of  the 
absence  of  a  material  witness,  accompanied  with  his  statement,  that  the 
•  defendant  had  agreed  to  the  adjournment  ;{d)  so  where  the  court  was 
held  open  twenty  hours,  for  the  defendant  to  obtain  his  witness  ;{e) 
and  where  the  party  waited  nearly  three  hours  after  the  time  appointed| 
and  then  went  home^  after  which  the  justice  came  and  rendered  judg- 
ment. (/)  So,  where  a  justice,  on  issuing  a  commission  m  behalf  of  the 
plaintiff,  postponed  the  cause  indefinitely,  and  not  to  any  day  certain,  it 
was  held  irregular,  and  that  it  amounted  to  a  discontinuance. (8) 

In  addition  to  these  cases,  it  has  been  held  that  an  adjournment  by 
agreement  of  parties,  in  the  absence  of  the  justice,  is  not  enough,  al-* 
though  subsequently  entered  by  him  on  his  docket ;  and  if,  in  such  a 
case,  the  defendant  do  not  appear  at  the  time  to  which  the  cause  is  thus 
adjourned,  and  judgment  is  rendered  against  him,  it  will  be  reversed. (g) 
Sut  where  the  justice  has  a  discretion  in  adjourning  a  cause,  nothing  but 
an  abuse  of  his  discretion  will  be  regarded  as  error.(A)  In  general,  if 
the  party  who  objects  to  an  adjournment^  appear  and  go  to  trial,  or  par- 
ticipates in  the  further  proceedings  by  pleading,  asking  an  adjournment 
&c.,  it  is  a  waiver  of  the  irregularity  ;  and  he  cannot  take  advantage  of 
it  on  certiorari  ;(t)  though  it  is  otherwise  where  an  adjournment  is  re- 
fused.(j)  And  though  after  an  irregular  adjournment  granted  at  the 
plaintiff's  request,  the  defendant  appears  at  the  adjourned  day  and  an- 
swers to  his  name,  but  declines  to  take  any  part  in  the  further  proceed- 


6)  2  John.  192.  (k)  8  John.  391. 

c)  4  id.  117.  (t)  7  id.  381.     9  id.  186.     Tiffl  v. 

d)  8  id.  391.  Culver,  3  Hill,  180.    Fanning  v.  Trow- 

e)  13  id.  469.  bridge,  5  id.  428,  per  Bronaon,  J. 
/)  5  id.  363.  ( j)  7  John.  383,  per  cur. 

g)  10  Wen.  497. 

(8)  Allen  &  Taylor  v.  Edwards,  8  HiU,  499. 
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ings^  this  will  not  amount  to  a  waiver  of  the  irregularity. (9)  It  is  to 
be  observed  that  the  party  who  obtains  an  irregular  adjournment  cannot 
object  that  it  is  error  i{k)  and  if  one  party  request,  or  consent  to  an  ad-  ( 
journment,  and  the  other  make  no  objection,  the  adjournment  will  be  . 
deemed  by  consent  of  parties.(/)  And  where,  after  an  improper  ad- 
journment, the  defendant  confesses  judgment,  this  is  a  waiver  of  the  ir- 
regularity, (m)  So  where  the  justice  postponed  the  cause  indefinitely, 
and  not  to  any  day  certain,  (which  amounted  to  a  discontinuance,)  yet 
the  parties  afterwards  appeared  before  the  justice,  pursuant  to  notice 
from  him,  and  proceeded  to  trial,  without  objection,  it  was  held  a  waiver 
of  the  irregularity. (10) 


{ 
i 


k)  3  Caioes,  166.  (m)  11  id.  461. 

0  7  JohD.  629. 


9)  Fanning  y.  Trowbridge,  5  Hill,  428, 

10)  Allen  y.  Edwards,  3  iiUl,  499. 


CHAPTEE  VIIL 


OF  TRIAL,  AND  ITS  INCIDENTS. 


SECTION   I. 


OF   PREPARATION   FOR   TRIAL. 


1.  To  compel  the  attendance  of  "witnesses,  and  the  production  of  the 
necessary  papers  in  their  hands,  the  party  may  obtain,  either  from  the 
justice  who  tries  the  cause,  or  from  any  other  justice,(a)  a  subpoena  to 
testify,  or  to  produce  the  paper  as  evidence  in  the  cause,  or  both. (6) 

"^  FORM   OF   SUBPdlNA   TO   TESTIFIT. 

• 

Saratoga  County,  ss.  To  John  Styles  and  Thomas  Noakes, 
greeting.  In  the  name  of  the  people  of  the  state  of  New- York,  you  are 
commanded  to  appear  personally  before  me,  the  undersigned,  a  justice 
of  the  peace  of  the  said  county,  at  my  dwelling  house  in  the  town  of 
Saratoga  Springs,  in  said  county,  on  the  twelfth  day  of  November  inst., 
at  one  o'clock  in  the  afternoon,  to  testify  the  truth  according  to  your 
knowledge,  in  an  action  now  pending  before  me  the  said  justice,  and 
then  and  there  to  be  tried,  between  James  Jackson^  plaintiff,  and  jRtcA- 
ard  Roej  defendant,(c)  on  the  part  of  the  plaintiff,  in  a  plea  of  trespass 
on  the  case.{d)  Hereof  fail  not  at  your  peril.  Given  under  my  hand 
at  the  said  town  of  Saratoga  Springs,  this  5th  day  of  October,  1844. 

John  C.  Hulbert,  Justice. 

The  above  is  called  a  subpcena  ad  testificandum.     If  either  of  the  wit- 

(a)  2  R.  S.  117>  §  80.  (c)  Preserve  the  character  of  the  par- 

(6)  1  Phil.  £v.  7th  Lend.  ed.  p.  8.  ties  as  in  Vol.  I.  pp.  506,  607. 

id)  See  Vol.  I.  pp.  607, 60S. 
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Besses  are  required  to  produce  some  paper,  or  other  evidence  in  his  pos- 
session, add  a  clause  as  follows ;  it  is  then  called,  in  respect  to  this 
clause,  a  subpoma  duces  tecum : 

And  you,  the  said  John  Styles,  are  further  commanded  to  bring  with 
you,  and  then  and  there  produce  in  evidence  a  certain  agreement  in 
writing,  {or  promissory  note,  ^c,  according  to  the  case,)  lately  left  in 
your  hands  by  the  said  parties,  and  all  deeds,  evidences  and  writings, 
which  you  have  in  your  custody  or  power  concerning  the  premises. 

General  words  in  a  clause  of  this  kind,  as  for  instance,  ^^to  produce 
all  letters,  papers  and  documents  touching  or  concerning  the  matter  in 
dispute,"  cannot  be  relied  on.  The  paper  should  be  described.  Such 
a  general  notice  to  an  attorney  given  with  a  view  to  elicit  a  letter  in  his 
hands,  was  held  insufficient. (e) 

This  clause  is  inserted  immediately  after  the  words  trespass  on  the  case, 
or  other  words  stating  the  plea,  in  which  the  witness  is  subpoenaed  to 
testify.  The  subpoena  may  contain  as  many  names  as  the  party  may 
wish  to  have  inserted ;  and  there  is  no  impropriety  in  the  justice  insert- 
ing the  name  of  one  witness  and  permitting  the  party  to  insert  such  oth- 
ers as  he  may  please.  So  where  a  witness  has  been  duly  subpoenaed, 
his  name  may  be  inserted  at  any  time  afterwards.  (/*) 

The  above  form  applies  to  cases  in  which  the  cause  is  pending  before 
the  justice  who  issues  the  subpoena.  If  the  party  wishes  to  obtain  a 
subpoena  in  a  suit  pending  before  another  justice,  the  person  applying 
must  prove  by  his  own  oath,  or  the  oath  of  some  other  person,  that  such 
suit  is  actually  depending  before  such  other  justice.  The  oath  to  be  ad- 
ministered in  such  a  case  may  be  in  the  form  prescribed  ante,  p.  236, 
for  obtaining  a  subpoena  in  a  cause  before  arbitrators.  The  subpoena  in 
the  latter  case  may  be  in  the  form  above  given,  substituting  for  the 
words  "  before  me  the  undersigned,^^  the  words  "  before  Franklin  Hoag, 
Esq,^  arrd  also  substituting  the  words  ^^ his^^  and  ^^  Atm"  in  the  place  of 
"  my"  and  "  me." 

2.  The  subpoena  may  be  served,  either  by  a  constable,  or  any  other 
person  ;  and  is  to  be  served  by  reading  the  same,  or  stating  the  contents 
to  the  witness,  and  by  paying  or  tendering  the  fees  allowed  by  law  for 
one  day's  attendance. (^)  This  service  must  be  personal,  on  the  wit- 
ness, and  in  reasonable  time  before  the  hour  of  trial,  that  he  may  suffer 


» 


0  Ry.  &  Moody's  N.  P.  Gas.  841.  (g )  2  R.  S.  171,  §  82. 

)  Holt's  N.  P.  R.  526. 

Vol.  n,  40 
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the  less  inconvenience  from  his  attendance  on  the  court.(A)  And  it  has 
been  held  that  notice  to  a  witness  in  Londauj  at  two  P.  M.  requiring; 
him  to  attend  the  sittings  at  Westminster,  (in  the  same  city,)  in  the 
course  of  the  same  evening,  was  too  short.(t)  The  witness  is  entitled 
to  a  reasonable  time  for  travel,  availing  himself  of  the  ordinary  modes 
of  conxeyance,  and  cannot  be  required  to  travel  on  Sunday. (11)  If 
the  witness  be  a  married  woman,  still  the  subpoena  must  be  served  upon 
her  personally,  and  A  tender  of  witness'  fees  made  to  her,  and  not  to  her 
husband.(j)  In  Bell  v.  Vincent,(fe)  it  was  held  that  the  service  of  a 
copy  of  a  bill  of  Middlesex,  by  placing  it  on  the  defendant's  shoulder, 
after  he  had  refused  to  take  it,  vras  a  good  service.  Within  the  princi- 
ple of  that  case,  (every  thing  having  been  done  which  the  person  ma- 
king the  service  could  do,)  there  can  be  no  doubt  that  if  the  witness 
should  attempt  to  evade  the  hearing  of  the  subpcena  by  going  away  or 
otherwise,  still  the  service  would  be  good.(/) 

No  witness  is  bound  to  appear  except  his  regular  fees  be  tendered  to 
him  at  the  time  of  serving  the  subpoena  nor  if  he  appears  is  he  bound 
to  give  evidence,  till  such  fees  are  actually  paid  or  tendered. (m)  The 
amount  of  such  fees  to  a  witness  from  the  same  county  is  twelve  and  a 
half  cents,  and  to  a  witness  from  any  other  place  than  the  same  county, 
twenty-five  cents  for  every  day's  actual  attendance.(n)  Where  one  par- 
ty has  subpoenaed  a  witness,  and  paid  him  his  fees,  the  opposite  party, 
on  subpoenaing  the  same  witness,  is  excused  from  making  him  any  ten- 
der ;  and  it  has  been  determined  in  one  case,  that  if  such  tender  be  made 
and  the  witness  receive  the  money,  concealing  the  previous  payment 
from  the  party,  it  may  be  recovered  back,  in  an  action  for  money  had 
and  received,  on  the  ground  of  the  fraudulent  concealment.(o) 

How  a  tender  is  made,  and  when  waived  by  the  conduct  of  the  party, 
see  ante,  p.  245  to  254. 

It  has  been  held  that  a  person  is  not  compellable  to  be  examined  as  a 
witness,  until  duly  subpoenaed,  though  he  stand  by  in  court  during  the 
trial.  Such  is  doubtless  the  law ;  for  until  regularly  subpoenaed,  he  is  a 
mere  stander-by.(p) 


(A)  1  Str.  509.     Peaning.  on  Small  1150.    13  East,  16,  n.  a.  a  0.    1  Bl.  R. 

Causes,  143.  36.    1  H.  fil.  R.  49.    13  East,  15.    1 

(i)  2  Tidd's  Prac.  807,  5th  ed.    And  Mer.  131. 

see  1  Marsh.  410.  (n)  2  R.  S.  192. 

j )  Cro.  Eliz.  122.     1  Jon.  430,  S.  P.  (o)  1  J.  B.  Moore's  R.  76. 

%)  7  Dowl.  &  Ryl.  233.  (p)  1  Bl.  R.  36,  37.    See  18  East,  15 

[I)  See  Vol.  I.  p.  553.  to  17.    Cowp.  845,  6. 

(m)  See  2  R.  S.  171,  §  82.    2  Str. 


(11)  18  Wen.  49. 
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A  subpoena  issued  by  a  justice  is  Talid  to  compel  the  attendance  of  a 
"witness  being  in  the  same  county  where  the  cause  is  to  be  tried,  or  be- 
ing in  an  adjoining  county ;  and  in  no  other  case.(9) 

3.  Though  a  witness  attend  and  be  sworn,  without  a  subpoena,  he  is 
entitled  to  his  fees,(r)  and  may  accordingly  bring  his  action  for  them, 
and  maintain  it  by  giving  parol  evidence  of  being  sworn  on  the  call  of 
the  party,  without  producing  the  record  or  minutes  of  the  court  to  prove 
this  fact.(s)  Within  the  same  principle,  it  would  doubtless  be  unneces- 
sary to  prove  the  existence  or  service  of  a  subpcma^  though  this  was 
done  in  the  last  cited  case.  In  this  action  for  witness's  fees,  however, 
no  other  or  greater  fees  than  are  allowed  by  the  statute,  can  be  recover^ 
ed,  even  though  the  witness  be  a  foreign  one.(^) 

4.  Of  the  witness'  privilege  from  arrest  while  attending,  &c.  see  YoL 
I.  p.  562.  He  cannot  claim  this  privilege  unless  he  has  been  duly  and 
in  good  faith  subpoenaed.  Simple  attendance,  although  in  good  faith 
and  at  the  request  of  the  party,  is  not  enough.(u)  This  was  otherwise 
before  the  revised  statutes.(t;)  The  courts  allow  a  liberal  time  for  the 
witness  to  return,  before  he  is  liable  to  arrest.(to)  He  is  protected  at 
his  lodgings.(x)  Sut  his  character  of  witness  will  not  exempt  him  from 
the  service  of  a  summons,  unless  in  presence  of  the  court. (y)  Nor  will 
the  witness  be  protected  while  about  his  ordinary  private  business,  after 
he  is  discharged  from  the  obligation  of  his  subpoena. (z)  This  privilege 
extends  only  to  an  exemption  from  arrest  in  a  civil  suit.  It  is  personal ; 
and  if  the  witness  waive  it  and  willingly  submit  to  custody,  he  cannot 
afterwards  object  to  the  imprisonment  as  unlawful. (a)  A  citizen  from 
another  state  is  entitled  to  the  same  privilege,  in  this  respect,  as  a  citi- 
zen of  the  state  where  the  court  sits.  (6) 


(q)  2  R.  S.  171,  §  80.  Har.  &  McHen.  295.    2  John.  294.    4 

r)  1  Binn.  46.  Dall.  487.    Id.  329.    7  John.  538.    8 

^a)  15  John.  260.  Mass.  R.  288.    3  Cowen,  381. 

U)  14  id.  257.  (x)  4  Dall.  387.    See  8  Bine.  166. 

(tf)  2  R.  S.  323,  §  63.  See  6  Man.        (y)  1  Pet.  C.  C.  R.  41.    1  Wen.  292. 

R.  264.  But  see  1  Southard's  R.  366. 


(v)  8  T.  R.  536.    2  John.  294.  (x)  4  Dall.  329. 

(to)  2  Bl.  R.  1113.    2  Str.  936.    13        (a)  11  Mass.  R.  11. 
East,  16,  n.  a.    See  1  Tyl.  R.  274.    4        (6)  2  John.  294.    See  4  Dall.  387. 
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SECTION   11. 

OF  COMPELLING  THE  ATTENDANCE  OF  WITNESSES  BY  ATTACHMENT. 

It  is  provided  by  statute,  that  whenever  it  shall  appear  to  the  satis- 
faction of  the  justice,  by  proof  made  before  him,  (which  proof  may  be 
by  the  affidavit  of  the  party  to  the  suit,  who  makes  the  application,  or 
by  other  competent  testimony,)  that  any  person  duly  subpoenaed  to  ap- 
pear before  him  in  any  cause,  shall  have  refused  or  neglected,  without 
just  cause,  to  attend  as  a  witness,  in  conformity  to  the  subpoena  ;  and 
the  party  in  whose  behalf  such  witness  shall  have  been  subpoenaed,  shall 
make  oath  that  the  testimony  of  such  witness  is  material,  the  justice 
shall  have  power  to  issue  an  attachment  to  compel  the  attendance  of 
such  witness.(c)  The  necessary  proof  of  service  and  refusal  or  neglect 
to  appear  must  be  by  the  affidavit  of  the  party  applying,  or  by  other  com- 
petent testimony.  An  affidavit  is  a  vJtitten  declaration  upon  oath,  and 
therefore,  where  the  witness  has  been  subpoenaed  by  the  party,  and  he 
seeks,  by  his  own  oath,  to  lay  the  foundation  of  a  case  for  the  issuing  of 
an  attachment,  he  must  do  so  in  the  form  of  an  affidavit.  If  the  service 
is  made  by  a  constable,  his  return  is  evidence  of  that  fact — ^if  made  by  a 
third  person,  neither  constable  nor  party,  the  justice  may  satisfy  himself 
of  the  fact  of  service  having  been  made,  by  administering  an  oath  and 
receiving  the  proof  by  parol.  But  in  either  of  these  cases,  it  seems  to 
me,  from  the  language  of  the  statute,  that  proof  of  non-attendance  and 
materiality  must  be  by  affidavit.  At  all  events,  such  is  the  safer  course 
and  should  always  be  adopted,  to  avoid  any  controversy  in  regard  to 
the  validity  of  the  attachment. 

FORM  OF  AFFIDAVIT  OF  THE  SERVICE  OF  A  SUBPCENA,  &C. 

Made  by  a  party  on  applying  for  an  'attachment — to  be  annexed  to  the 

subpcBna. 

Saratoga  County,  ss. — James  Jackson^  the  plaintiff  named  in  the  an- 
nexed subpoena,  being  duly  sworn  says,  that  he  did  on  the  5th  day  of 
October  inst.,  at  the  town  of  Malta,  in  the  said  county,  serve  the  an- 


(e)  2  R.  &  171,  §  88. 
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nexed  subpoena  on  John  DoCj  a  witness  thereih  named,  by  reading  the 
same  {or  stating  the  contents  thereof ,)  to  him,  at  the  same  time  paying 
{or  tendering)  to  him  the  sum  of  twelve  and  a  half  cents.  And  this  de- 
ponent further  says,  that  the  testimony  of  the  said  John  Doe  is  material 
to  this  deponent  upon  the  trial  of  the  cause  mentioned  in  the  said  sub- 
poena ;  and  further,  that  the  said  John  Doe  refuses  {or  has  neglected)  to 
attend  the  trial  of  the  said  cause  as  he  was  commanded  to  do  in  and  by 
the  said  subpoena. 

James  Jackson. 

Sworn  before  me,  this  12th  ? 
day  of  October,  1844.        S 

John  C.  Hulbert,  Justice  of  the  Peace. 

form  of  the  oath. 

By  a  third  person,  to  prove  the  service  of  a  subpoma. 

You  swear  that  you  will  true  answers  make  to  such  questions  as  shall 
be  put  to  you  touching  the  service  of  the  subpoena,  in  a  cause  now  pend- 
ing before  me,  between  James  Jackson,  plaintiff,  and  Richard  Roe,  de- 
fendant. 

FORM  OF   THE  CONSTABLE'S   RETURN 

Of  service  of  a  subpana — to  be  endorsed  on  the  subpoma. 

The  within  subpoena  personally  served  on  John  Doe,  a  witness  therein 
named,  on  the  5th  day  of  October,  1844  :  his  fees  paid.  Const,  fees, 
12J  cts.  Andre  Cook,  Const.{d.) 

• 

The  above  forms  are  all  that  can  be  required  in  the  proceeding  for  an 
attachment.  In  case  the  service  is  proved,  other  than  by  the  affidavit  of 
the  party,  that  part  of  the  above  form  of  affidavit  which  relates  to  the 
service  of  the  subpoena  should  be  stricken  out,  thus  confining  the  party 
to  an  affidavit  of  materiality  and  non-attendance  merely.  The  foregoing 
form  of  affidavit,  with  a  little  variation,  will  serve  on  a  defendant's  ap- 
plication for  an  attachment.  The  strict  letter  of  the  statute  requires 
that  the  affidavit  of  materiality  should  be  made  by  the  party.  This  is 
not  perhaps  absolutely  necessary,  but  may,  under  certain  circumstances, 
be  made  by  his  agent  or  attorney. (e) 

The  attachment  is  to  be  issued  for  the  purpose  of  compelling  the  at- 
tendance of  the  witness,  that  he  may  be  sworn  on  the  trial  of  the  cause. 


id)  See  Vol.  1. 552, 558.  («)  See  Vol.  I.  pp.  552,  558. 
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and  not  for  the  purpose  of  punishing  him,  as  for  a  contempt.  If,  there- 
fore, the  witness  be  near  the  place  of  trial,  so  that  the  attachment  amy 
be  served  and  returned  in  a  short  time,  it  may  be  made  returnable  forth- 
with, and  the  justice  may  continue  the  cause  open  until  the  attachinent 
is  served  and  returned ;  but  if  the  witness  be  at  such  a  distance  from  the 
place  of  trial  that  the  attachment  cannot  be  served  and  returned  in  a 
reasonable  time  for  continuing  the  cause  open,  the  proper  course  \irouId 
be  to  adjourn  the  trial  to  such  time  as  would  be  sufficient  for  the  service 
and  return  of  the  attachment,  and  to  make  the  attachment  returnable  at 
that  time.(/) 

FORM  OF  ATTACHMENT, 

To  compel  the  attendance  of  a  witness. 

Saratoga  County,  ss.  The  People  of  the  State  of  New- York  :  To 
any  constable  of  said  county,  Greeting  : 

We  command  you  to  attach  John  Doe^  and  bring  him  before  the  un- 
dersigned, a  justice  of  the  peace  in  and  for  said  county,  at  his  dwelling 
house,  in  the  town  of  Saratoga  Springs,  forthwith,  {or  on  the  19th  day 
of  October  inst,j  at  one  o^ clock  in  the  afternoon^  to  testify  those  things 
which  he  knows,  in  an  action  now  depending  before  the  said  justice,  be- 
tween James  Jackson^  plaintiff,  and  Richard  Roe^  defendant,  on  the  part 
of  the  plaintiff,  {or  defendant;)  and  also  to  answer  all  such  matters  as 
shall  be  objected  against  him,  for  that  the  said  John  Doe  having  been 
duly  subpoenaed  to  attend  at  the  trial  of  the  said  action,  has  refused  {or 
neglected)  to  attend  in  conformity  to  such  subpoena  ;  and  have  you  then 
and  there  this  precept.  Given  under  the  hand  of  the  said  justice,  this 
12th  day  of  October,  1844. 

John  C.  Hulbert,  Justice. 

The  attachment  is  to  be  executed  in  the  same  manner  as  a  warrant, 
and  the  fees  of  the  officers  for  issuing  and  serving,  must  be  paid  by  the 
defaulting  witness,  unless  he  shows  reasonable  cause,  to  the  satisfaction 
of  the  justice,  for  his  omission  to  attend  ;  in  which  case,  the  party  re- 
quiring the  attachment  is  to  pay  all  the  costs  of  issuing  and  service.(g) 

The  statute  contains  no  provision  directing  the  manner  in  which  the 
payment  of  the  costs  of  issuing  and  serving  the  attachment  shall  be  en- 
forced ;  but  on  the  return  of  the  attachment,  the  justice  should  deter- 
mine whether  the  witness,  or  the  party,  should  pay  the  costs.    In  case 


(/)  See  Edw.  Treat  3d  «d.  79.  (g)  2  R.  S*  171,  §  84. 


he  determines  that  the  witness  shall  pay  them,  they  may  be  collected  of 
him  by  a  suit  in  the  name  of  the  party  requiring  the  attachment,  and  he 
would  be  accountable  to  the  justice  and  constable  respectively  for  their 
fees,  in  the  same  manner  as  for  other  services  rendered  for  him ;  and 
the  party  would  be  accountable,  in  like  manner,  to  the  justice  and  con- 
stable, if  the  justice  should  determine  that  he  should  pay  the  co8ts.(A) 


SECTION  III. 

OF  IMPOSING  A  FINE  UPON  TH£  WITNESS  FOE  NON-ATTENDANCE,  OB  BEFUS^ 

ING  TO  TESTIFY. 

In  addition  to  the  power  of  compelling  the  attendance  of  witnesses  by 
process  of  attachment,  it  is  provided  by  statute,  that  every  person  duly 
subpcBnaed  as  a  witness,  who  shall  not  appear,  or  appearing  shall  refuse 
to  testify,  shall  forfeit,  for  the  use  of  the  poor  of  the  town,  for  every 
such  non-appearance  or  refusal,  (unless  some  reasonable  cause  or  excuse 
shall  be  shown  on  his  oath,  or  the  oath  of  some  other  person,)  such  fine, 
not  less  than  sixty-two  cents,  nor  more  than  ten  dollars,  as  the  justice 
before  whom  prosecution  therefor  shall  be  had,  shall  think  reasonable  to 
impose.(t)  The  witness  is  not  only  liable  to  a  fine  for  his  non-atten- 
dance or  refusal  to  testify,  but  he  is  also  liable  to  the  paity  in  whose 
behalf  he  was  subpoenaed,  for  all  damages  which  such  party  may  sus- 
tain, by  reason  of  such  non-appearance  or  refusal. (j)  If  the  witness  be 
present  and  have  an  opportunity  of  being  heard  before  the  justice,  the 
fine  may  be  imposed  without  the  issuing  of  process. (A;)  The  justice 
should,  in  such  a  case,  call  upon  the  witness  to  show  cause  why  a  fine 
should  not  be  imposed  ;  and  if  no  sufficient  cause  be  shown,  impose  a 
fine  forthwith,  on  proof  that  the  subpcena  has  been  served.  But  if  the 
witness  be  absent,  or  if  the  proceeding  be  instituted  before  a  justice 
other  than  the  one  before  whom  the  suit  in  which  the  penalty  was  in- 
curred was  depending,  a  summons  must  be  issued  against  the  defaulting 
witness,  which  may  be  in  the  following  form  : 


(k)  See  Edw.  Treat.  3d  ed.  79,  80.  (i)  Id.  172,  §  90.    See  10  John. 348. 

(i)  2  R.  S.  171, 2,  §  85.  (I)  2  R.  S.  172,  §  86. 
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FOKM  OF  SUMMONS  AGAINST  A  DEFAULTING  WITNESS,  TO  SHOW  CAUSE,  &C. 

Saratoga  County,  ss.     The  People  of  the  State  of  New- York  :  To 
any  constable  of  said  county,  Greeting  : 

We  command  you  to  summon  John  Doe^  to  appear  before  the  under- 
signed, a  justice  of  the  peace,  in  and  for  said  county,  at  his  dwelling 
house,  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  19th  day 
of  October  inst.,  at  one  o'clock  in  the  afternoon,  to  show  cause  why  he 
should  not  be  fined,  according  to  law,  for  his  non-attendance  as  a  wit- 
ness before  the  said  justice,  {or  before  Ransom  Cookj  Esq.  a  justice  of 
the  peace  in  and  for  the  said  county^)  at  his  dwelling  house  in  the  said 
town,  on  the  12th  day  of  October  inst.,  to  give  evidence  in  a  certain 
cause  then  depending  before  the  said  justice,  {or  before  the  said  Ransom 
Cookj  Esq.  such  justice  as  aforesaid^)  in  which  James  Jackson  Vf^is  plain- 
tiff and  Richard  Roe  defendant,  on  the  part  of  the  plaintiff,  {or  defen- 
dant^ and  have  you  then  there  this  precept.  Given  under  the  hand  of 
the  said  justice  this  16th  day  of  October,  1844. 

John  C.  Hulbert,  Justice, 

No  form  for  the  foregoing  summons  is  prescribed  by  the  statute,  nor 
does  the  statute  contain  any  provisions  regulating  the  time  within  which 
it  should  be  made  returnable  or  served.  In  the  absence  of  any  such 
provision,  as  it  may  be  considered  in  the  nature  of  a  notice  to  show 
cause,  rather  than  a  process  in  a  suit,  a  reasonable  time  should  intervene 
between  the  date  and  return,  and  it  should  be  served  a  sufficient  time, 
before  the  day  of  appearance,  for  the  witness  to  attend.  The  service 
should  be  personal,  by  reading  or  stating  the  contents  of  the  summons, 
and  the  constable's  return  of  service  would  be  sufficient  to  authorize  the 
justice  to  proceed.  Unless  the  witness  appears  at  the  time  and  place  at 
which  the  summons  is  made  returnable,  and  admits  due  service  of  the 
subpoena,  the  justice  should  require  proof  of  the  service  and  of  the  non- 
attendance  of  the  witness,  which  proof  may  be  made  by  oral  testimony. 

After  imposing  the  fine,  the  justice  is  to  make  up  and  enter  in  his 
docket,  a  minute  of  the  conviction,  and  of  the  cause  thereof,  which  shall 
be  deemed  a  judgment,  in  all  respects,  at  the  suit  of  the  overseers  of 
the  poor  of  the  town.(/)  This  minute  of  conviction  may  be  in  the  fol- 
lowing form : 


(0  2  R.  S.  172,  §  87. 
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MINT7TE  OF  CONVICTION  OF  DEFAULTING  WITNESS. 

Saratoga  County,  ss.  Be  it  remembered,  that  on  the  19th  day  of 
October,  1844,  John  Doe  is  convicted  before  me,  and  fined  the  sum  of 
ten  dollars^  besides  two  dollars  costs,  for  non-attendance  as  a  witness  to 
give  evidence  before  me,  (or  before  Ransom  Cooky  Esq.  one  of  the  jus- 
tices of  the  peace  of  said  county j)  at  my  {or  his)  dwelling  house,  in 
the  town  of  Saratoga  Springs,  on  the  12th  day  of  October  inst.,  in  a 
certain  cause  then  and  there  depending  before  me,  {or  before  the  said 
justice^)  in  which  James  Jackson  was  plaintiff,  and  Richard  Roe  de- 
fendant. 

John  C.  Hulbert,  Justice. 

Upon  the  imposition  of  the  fine,  and  in  default  of  payment,  the  justice 
is  forthwith  to  issue  an  execution,  the  form  of  which  is  prescribed  by 
the  statute,  (m) 

FORM  OF  EXECUTION  FOR  FINE  AND  COSTS. 

Against  a  defaulting  witness. 

Saratoga  County,  ss.  The  People  of  the  State  of  New- York  :  To 
any  constable  of  said  county.  Greeting  : 

Whereas  John  Doe  was,  on  the  19th  day  of  October,  1844,  convicted 
and  fined  by  the  undersigned,  a  justice  of  the  peace  in  and  for  the  said 
county,  the  sum  of  ten  dollars,  besides  two  dollars  costs,  for  non-attend- 
ance as  a  witness  to  give  evidence  before  the  said  justice,  {or  before 
Ransom  Cooky  Esq,  one  of  the  justices  of  the  peace  of  the  said  county j) 
at  his  dwelling  house,  in  the  town  of  Saratoga  Springs,  in  said  county, 
on  the  12th  day  of  October  inst.,  in  a  certain  cause  then  and  there  de- 
pending, before  the  said  justice,  {or  before  the  said  Ransom  Cooky  Esq. 
such  justice  as  aforesaid^)  in  which  James  Jackson  was  plaintiff,  and 
Richard  Roe  defendant ;  a  record  of  which  conviction,  and  of  the  cause 
thereof,  has  been  duly  made  up  and  entered  in  the  docket  of  the  under- 
signed. And  whereas  the  said  John  Doe  has  neglected  to  pay  the  said 
fine  and  costs  : 

You  are  hereby  commanded  to  levy  the  said  fine  and  costs  of  the 
goods  and  chattels  of  the  said  John  Doe;  and  for  want  thereof,  to  take 
and  convey  the  said  John  Doe  to  the  jail  of  the  said  county,  there  to  re- 
main until  he  shall  pay  such  fine  and  costs.     And  the  keeper  thereof  is 


(m)  2  R.  S.  172,  §  88. 

Vol.  n.  41 
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reqaired  to  keep  the  said  John  Doe  in  close  custody  in  said  jail,  until 
the  fine  and  costs  aforesaid  be  paid,  or  until  thirty  days  after  the  com- 
mencement of  his  imprisonment.  Given  under  the  hand  of  our  said 
justice,  at  the  town  of  Saratoga  Springs,  on  the  19tfa  day  of  October, 
1844.  John  C.  Hulbert,  Justice. 

Although  no  mode  of  selling  the  property  levied  on,  be  pointed  oat 
by  the  statute,  yet  the  officer  doubtless  may,  instead  of  resorting  to  a 
private  sale,  advertise  and  sell  in  the  manner  we  shall  hereafter  notice, 
in  case  of  a  levy  upon  execution,  and  such  seems  to  be  a  safe  and  fair 
mode  of  doing  the  business. 

In  levying  or  serving  this  warrant,  either  upon  the  property  or  body 
of  the  offender,  (and  so  of  all  warrants  from  a  justice  for  levying  a  for- 
feiture in  execution  of  a  conviction,)  the  officer  may  justify  breaking 
open  the  outer  door  of  a  dwelling  house  to  effect  this  purpose,  if  he  be 
refused  admittance  on  demand  made.(n) 

When  the  money  is  collected  upon  this  execution,  the  constable  must 
return  it  to  the  justice,  and  the  justice  must  pay  over  the  amount  of  the 
fine  imposed,  to  the  overseers  of  the  poor  of  the  town,  for  the  use  of  the 
poor.(o) 

A  suit  will  not  lie  against  a  justice  to  recover  back  the  amount  of  a 
fine  imposed  upon  and  collected  of  a  witness  for  refusing  to  be  sworn, 
or  for  any  other  contempt.  A  justice  is  not  liable  to  a  suit  for  a  judicial 
act ;  and  the  merits  of  the  imposition  of  a  fine,  (the  justice  having  juris- 
diction of  the  matter,)  cannot  be  overhauled  before  another  justice.(p) 


SECTION    IV. 

OF  THE  COMMISSION  TO  EXAMINE  FOREIGN  WITNESSES. 

It  is  provided  by  statute,  that  whenever  an  issue  of  fact  shall  have 
been  joined  in  any  action  or  suit  before  a  justice  of  the  peace,  and  it 
shall  appear  on  the  application  of  either  party,  that  any  witness  not  re- 
siding within  the  county  where  said  suit  is  pending  or  the  county  ad- 
joining, is  material  in  the  prosecution  or  defence  of  such  action  or  suit. 


i 


n)  See  Hawk.  P.  C.  8th  Lond.  ed.  186.        (p)  3  Gaines,  170. 
o)  2  R.  S.  172,  §  89. 
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the  said  justice  may  award  a  commission  to  one  or  more  competent  per- 
sons, authorizing  them  or  any  one  of  them  to  examine  such  witness  on 
oath,  upon  the  interrogatories  settled  by  the  said  justice,  and  certified  by 
his  approbation,  entered  or  endorsed  thereon,  or  by  the  written  agree- 
ment or  assent  of  the  parties,  annexed  to  such  commission  ;  to  take  and 
certify  the  deposition  of  such  witness,  and  to  return  the  same,  according 
to  the  directions  given  with  such  commission,  in  which  commission  both 
parties  may  unite.(9) 

It  will  be  seen  from  the  language  of  the  above  section,  that  a  commis- 
sion can  only  be  awarded  upon  an  issue  of  fact.  As  to  what  is  an  isstie 
offacty  as  contradistinguished  from  an  issue  oflaw^see  ante,  pp.  287,8. 
The  commission  may  be  issued  as  well  on  the  application  of  the  plaintiff 
as  of  the  defendant ;  but  is  proper  in  no  case  except  it  is  made  to  appear 
by  the  oath  of  the  party  or  other  competent  testimony,  that  the  witness, 
whose  testimony  is  sought  to  be  obtained,  resides  in  some  place  other 
than  in  the  county  where  the  suit  is  pending  or  the  adjoining  county, 
and  that  his  testimony  is  material  to  the  prosecution  or  defence  of  the 
action. 

It  is  further  provided  by  statute,  that  the  commission  may  be  granted 
at  the  instance  of  either  party,  at  any  time,  upon  proof  that  due  notice 
of  the  application  therefor  has  been  served  on  the  adverse  party  at  least 
six  days  before  the  time  of  making  such  application  ;  but  the  issuing  of 
the  commission  shall  not  postpone  the  trial  beyond  the  time  authorized 
by  law,  (ninety  days.)(r) 

The  commission  may  be  granted  at  any  time.  It  cannot,  except  by 
consent,  be  issued  at  the  time  of  joining  issue,  or  at  any  other  time,  un- 
less six  days  notice  of  the  application  has  been  given.  The  proper 
course  to  be  pursued,  where  either  party  contemplates  applying  for  a 
commission,  is  to  state  that  fact  to  the  justice  at  the  joining  of  issue,  who 
may  then  adjourn  the  cause  for  a  week  or  eight  days,  if  the  application 
be  on  the  part  of  the  plaintiff;  or  for  ninety  days  or  such  shorter  period 
as  he  may  think  proper  and  reasonable,  if  the  application  be  made  by 
the  defendant.  In  either  of  these  cases,  however,  the  justice  would  not 
be  authorized  to  adjourn  on  the  mere  statement  of  either  party  that  he 
intends  to  apply  for  a  commission.  He  should  in  the  first  place  make 
out  a  proper  case  for  an  adjournment,  and  comply  with  all  the  condi- 
tions imposed  by  the  statute,  if  required. (5)  The  act  of  April,  1841, 
however,  provides  that  when  a  commission  shall  have  been  applied  for 


(9)  Laws  of  1838,  p.  232,  §  2.  (0  See  aate,  p.  837,  &c. 

(r)  Id.  §  3. 
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by  a  plaintiff,  and  granted^  he  shall  be  allowed  the  same  time  and  privi- 
leges of  adjoarnment  to  which  the  defendant  is  entitled  by  Iaw.(12) 
But  this  commission  may  be  granted  at  any  stage  in  the  suit,  and  neither 
party  is  bound  to  give  notice  of  his  intention  to  apply  at  the  time  of 
joining  issue.  If  after  issue  joined  and  one  or  more  adjournments  grant- 
ed, a  material  witness  should  absent  himself,  either  party  might,  upon 
due  notice,  apply  for  a  commission  to  take  his  testimony.  The  statute 
does  not  make  it  imperative  upon  either  party  to  take  the  testimony  of 
his  witness  upon  commission.  If  he  can  procure  his  personal  attendance 
within  the  time  that  an  adjournment  may  be  granted,  he  may,  at  his  op- 
tion, dispense  with  the  necessity  of  a  commission.  This  may  frequently 
be  done,  where  the  witness  is  desired  by  the  defendant,  for  he  may  ob- 
tain an  adjournment  of  ninety  days,  if  required  by  the  exigencies  of  the 
case.  Not  so,  however,  with  the  plaintiff.  He  is  not,  except  by  the 
consent  of  the  defendant,  entitled  to  an  adjournment  exceeding  eight 
days.  If  therefore,  in  addition  to  the  proof  of  absence  and  materiality, 
the  defendant  swears  that  he  expects  to  be  able  to  procure  the  personal 
attendance  of  his  witness  within  the  ninety  days,  he  is  entitled  to  an  ad- 
journment, and  is  not  bound  to  sue  out  a  commission  to  take  his  testi- 
mony. The  commission  is  to  be  granted  upon  proof  that  due  notice  of 
the  application  therefor  has  been  served  on  the  adverse  party  at  least  six 
days  before  the  time  of  making  such  application.  This  notice  may  be 
in  the  following  form  : 

FORM  OF  NOTICE  OF  APPLICATION  FOR  A  COMMISSION. 

James  Jackson  ^      g^^^^^  j^^^  ^   Hulbert,  Esq.  one  of  the  justices 
H'  h    d  Ji        1  ^^  ^^^  peace,  in  and  for  the  county  of  Saratoga. 

Sir  :  Take  notice  that  an  application  for  a  commission  to  be  directed 
to  Thomas  JVoakes,  of  the  city  of  New-York,  to  examine  John  Smithj 
of  the  same  place,  a  witness  in  the  above  entitled  cause,  upon  interroga- 
tories to  be  annexed  to  such  commission,  will  be  made  to  John  C.  Hut- 
bertf  Esq.  at  his'  dwelling-house  in  the  town  of  Saratoga  Springs,  on  the 
12th  day  of  November  inst.  at  one  o'clock  in  the  afternoon.  Saratoga 
Springs,  November  6,  1844. 

James  Jackson,  PPff- 

To  Richard  Roe,  Deft. 

This  notice  may  be  given  intermediate  the  date  of  the  process  and  the 


(12)  Uws  of  1841,  p.  112,  §  1. 
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time  of  its  return,  so  that  the  application  can  be  made  at  the  joining  of 
issue,  if  this  course  is  thought  advisable  in  order  to  expedite  the  trial  of 
the  cause.  The  notice  must  be  served  at  least  six  days  before  the  ap- 
plication is  made.  The  mode  of  computing  the  time  is,  within  the  rule 
given,  Vol.  I.  pp.  295,  296,  by  excluding  the  day  of  service  and  includ 
ing  the  day  on  which  the  application  is  to  be  made ;  so  that  a  notice 
served  on  Thursday  is  good  for  the  next  Wednesday.  This  notice  must 
be  served  upon  the  opposite  party y  and  should  be  a  persancU  service.  It 
is  hardly  to  be  supposed  that  the  legislature  intended  to  require  a  ser- 
vice upon  the  party  in  person.  In  case  of  his  absence,  it  would,  un- 
doubtedly, be  sufficient  to  serve  the  notice  upon  his  agent  or  attorney 
duly  authorized  to  conduct  the  suit  in  his  behalf.  In  either  case,  how- 
ever, the  service  should  be  personal. 

The  insufficiency  of  this  notice  must  be  objected  at  the  time  the  com- 
mission is  awarded.  It  is  too  late  to  object  after  the  commission  has 
been  executed  and  returned. (13) 

Proof  that  notice  of  the  motion  for  a  commission  has  been  served 
should  be  made  to  the  justice,  unless  this  is  waived  by  the  appearance 
of  the  opposite  party  in  person  or  by  attorney.  This  p^oof  may  be  by 
affidavit  or  by  parol.     If  by  affidavit,  it  may  be  in  the  following  form : 

FORM  OF  AFFIDAVIT  OF   SERVICE  OF  NOTICE  : 

To  be  annexed  to  a  copy  of  the  notice. 

In  Justice's  Court. 
James  Jackson 

V. 

Richard  Roe. 

Saratoga  County,  ss.     John  DoCy  being  duly  sworn,  says,  that  on 

the  5th  day  of  November  inst.  he  served  a  notice  of  which  the  annexed 

is  a  copy,  upon  Richard  Roe^  the  defendant  therein  named,  by  delivering 

the  same  to  him,  {or  to  F.  Hoagy  his  attorney^)  personally. 

John  Doe. 

Stoom  before  me,  this  12th  ? 
day  ofJiTovembery  1844.    5 

John  C.  Hulbert,  Jttstice. 

If  proof  of  service  is  made  by  parol,  it  may  be  on  an  oath  to  be  ad- 
ministered by  the  justice,  in  the  following  form  : 


(18)  AUen  v.  Edwaidi,  8  Hill,  499. 
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PORM   OF   OATH. 

You  do  swear  that  you  will  true  answers  'inake  to  such  questions  a0 
shall  be  put  to  you  touching  the  service  of  notice  of  an  application  for  a 
commission  in  this  cause. 

If  the  application  is  made  by  the  defendant,  the  title  of  the  cause  in 
the  notice  and  affidavit  is  to  be  varied,  as  directed,  Vol.  I.  p.  617,  n.  (5). 

On  appearing  before  the  justice  at  the  time  mentioned  in  the  notice, 
the  party  applying  should  make  oath  that  the  absent  witness  whose  tes- 
timony is  desired,  does  not  reside  in  the  county  where  the  suit  is  pend- 
ing or  the  county  adjoining,  and  that  his  testimony  is  material  to  the 
prosecution  or  defence  of  the  action,  as  the  case  may  be.  In  case  the 
party  asking  for  the  commission  should  state  what  facts  he  expects  to 
prove  by  the  absent  witness,  which  facts  are  admitted  by  the  opposite 
party,  the  justice  should  refuse  the  commission  ;{t)  and  so  if  it  should 
appear  on  the  cross-examination  of  the  party  applying,  or  otherwise, 
that  there  are  no  sufficient  grounds  for  issuing  the  commission,  as  that  it 
is  intended  merely  for  delay,  &c.  it  should  not  be  granted.  The  oath 
to  be  administered  to  the  party,  may  be  in  the  following  form  : 

FOAM   OF  THE   OATH   TO    OBTAIN   A   COMMISSION. 

You  do  swear  that  you  will  true  answers  make  to  such  questions  as 
shall  be  put  to  you  touching  the  necessity  of  issuing  a  commission  in  this 
cause. 

If  the  party  applying  makes  out  a  proper  case  for  a  commission,  it 
should  be  immediately  granted  by  the  justice,  directed  to  the  individual 
named  in  the  notice,  unless  good  cause  is  shown  against  him.  If  it  ap'^ 
pear  to  the  justice  that  the  person  named  is,  for  any  reason,  incompe^ 
tent  or  unfit  to  execute  the  commission,  he  should  name  some  other  in-* 
dividual  who  is  entirely  free  from  all  objection  and  direct  the  commis- 
sion to  him.    The  commission  may  be  in  the  following  form  : 

FORM   OF   COMMISSION  TO    EXAMINE  WITNESSES. 

Saratoga  County,  ss.  To  Thomas  Jfoakes^  of  the  city  of  New- 
York  :  Whereas,  it  appears  to  me,  the  undersigned,  a  justice  of  the 
peace  of  the  town  of  Saratoga  Springs,  in  the  said  county  of  Saratoga, 


(0  See  ante,  pp.  299,  AX). 
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that  John  SmUhj  of  the  said-  city,  is  a  material  witness  in  a  certain  cause 
now  pending  before  me,  at  the  said  town  of  Saratpga  Springs,  in  the 
county  aforesaid,  between  Jnmes  Jackson^  plaintiff,  and  Richard  Roej 
defendant ;  now  therefore,  in  confidence  of  your  prudence  and  fidelity, 
and  in  pursuance  of  the  statute  in  such  case  made  and  provided,  I  have 
appointed  you,  and  by  these  presents  do  appoint  you  commissioner  to 
examine  the  said  witness ;  and  do,  therefore,  authorize  you  at  certain 
days  and  places,  to  be  by  you  for  that  purpose  appointed,  diligently  to 
examine  the  said  witness,  on  the  interrogatories  hereto  annexed,  on  oath, 
to  be  taken  before  you,  and  to  cause  such  examination  to  be  reduced  to 
writing,  and  signed  by  such  witness  and  yourself,  and  then  return  the 
same  annexed  hereto,  to  me,  enclosed  under  your  seal.  Given  under 
my  hand,  at  the  town  aforesaid,  the  12th  day  of  November,  1844. 

Franklin  Hoag,  Justice. 

The  interrogatories,  if  not  agreed  to  by  the  parties,  should  be  settled 
by  the  justice.  This  should,  perhaps,  be  done  at  the  time  the  commis- 
sion is  applied  for  ;  though  there  can  be  no  doubt,  from  the  necessity  of 
the  case,  that  the  justice  may  give  the  parties  a  reasonable  time,  to  be 
specified  by  him,  to  prepare  and  submit  to  him,  for  settlement,  the  inter- 
rogatories and  cross-interrogatories  to  be  annexed  to  the  commission. 
The  interrogatories  must  embrace  the  subject  of  inquiry,  and,  in  doing 
so,  must  be  governed  by  the  rules  applicable  to  oral  examinations. 
The  parties  are,  however,  authorized  to  insert  a  general  interrogatory, 
whether  the  witness  knows  of  any  other  matter  or  thing,  material  to  the 
party,  beside  what  he  has  been  particularly  interrogated  unto ;  under 
which  the  witness  may  state  facts  not  previously  called  for  under  the 
particular  interrogatories.  And  if  this  interrogatory  be  not  answered, 
the  deposition  cannot  be  read ;  it  being  an  undoubted  principle,  that  the 
witness  must  answer,  substantially,  all  the  interrogatories,  as  it  is  other* 
wise  impossible  to  say  that  he  has  told  the  whole  truth.  Nor  is  it  an. 
objection  to  a  deposition,  that  a  material  part  of  the  evidence  comes  out 
under  the  general  interrogatory.(u) 

FOBM   OF   INTERROGATORIES,  AND  CROSS-INTERROGATORIES; 

To  be  annexed  to  the  commission. 

Interrogatories  to  be  administered  to  John  Smithy  a  witness  to  be  pro- 
duced, sworn  and  examined  on  the  part  and  behalf  of  James  Jackson^ 


(tf)  See  Grab.  Prac.  2d  ed.  596,  and  the  cases  there  cited. 
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plaintiff,  in  a  certain  cause  now  depending  before  John  C  Hulbert^  Esq. 
a  justice  of  the  peace  of  the  county  of  Saratoga,  against  Bichard  Roe^ 
defendant,  at  the  suit  of  the  said  James  Jackson^  before  Thomas  Jfoakes^ 
under  and  by  yirtue  of  a  commission  hereto  annexed. 

First.  Do  you  know  the  parties,  plaintiff  and  defendant,  in  the  title 
of  these  interrogatories  named,  or  either,  and  which  of  them,  and  how 
long  have  you  known  them,  or  either,  and  which  of  them  ? 

Second.  Are  you  acquainted  with  the  hand-writing  of  the  said  Richr 
ard  Roe  ? 

Third,  Look  upon  the  paper  writing  now  produced  and  shown  to  you 
at  this  the  time  of  your  examination,  marked  ^^  A,"  and  purporting  to  be 
a  promissory  note,  made  by  the  said  Richard  Roe  to  the  said  James 
Jackson^  or  bearer,  for  Jifty  dollars,  and  bearing  date  the  first  day  of 
January^  1843.  Do  you  know  the  signature  of  Richard  Roe  to  the  said 
promissory  note,  and  whose  hand-writing  is  the  same  1 

Lastly.  Do  you  know  any  other  matter  or  thing  touching  the  matters 
in  question,  that  may  tend  to  the  benefit  or  advantage  of  the  plaintiff? 
If  yea,  declare  fully  and  at  large,  as  if  you  had  been  particularly  inter- 
rogated thereto. 

Cross-interrogatories. 

Interrogatories  to  be  administered  to  the  said  John  Smithy  by  way  of 
cross-examination.  {State  interrogato^'ies  as  the  circumstances  of  the 
case  require.) 

The  interrogatories  are,  of  course,  to  be  varied  to  suit  each  particu- 
lar case. 

If  the  interrogatories  are  agreed  to  by  the  parties,  they  may,  without 
having  them  settled  by  the  justice,  signify  this  fact  by  a  written  agree- 
ment or  assent  to  be  annexed  to  the  commission.  This  agreement  may 
.be  in  the  following  form  : 

FORM   OF  ASSENT   TO   BE   ANNEXED   TO   THE   COMMISSION, 

Where  the  parties  agree  to  the  interrogatories. 

The  undersigned,  the  parties  to  the  suit  named  in  the  annexed  com- 
mission and  interrogatories,  hereby  agree  that  the  interrogatories  hereto 
annexed,  may  be  propounded  to  the  witness  therein  named  by  the  com- 
piissioner  to  whom  the  annexed  commission  is  directed. 

James  Jackson, 
RicHAAD  Roe. 
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If  the  parties  cannot  agree  to  the  interrogatories,  they  are  to  go  before 
the  justice,  and  have  them  settled  by  him.  This  being  done,  the  justice 
enters  or  endorses  thereon  his  approval,  in  the  following  form  : 

FOKM   OF   APPROVAL   OF   IKTERROQATORIES    BY   THE  JUSTICE. 

The  foregoing  {or  witMn)  interrogatories  on  the  part  of  the  plain- 
tiff (and  cross-interrogatories  on  the  part  of  the  defendant)  are  hereby 
approved.     Saratoga  Springs,  Nov.  14,  1844. 

John  C.  Hulbert,  Justice  of  the  Peace, 

The  commission  having  been  made  out  and  signed  by  the  justice,  he 
should  annex  to  it  the  interrogatories  with  his  approval  endorsed,  or  with 
the  agreement  of  the  parties.  He  should  then  enclose  the  whole  in  let- 
ter form,  directed  to  the  commissioner,  at  his  place  of  residence,  and, 
unless  otherwise  agreed  by  the  parties,  deposit  this  letter  in  the  post- 
office,  first  exacting  from  the  party,  upon  whose  application  the  commis- 
sion issues,  a  sufficient  sum  to  pay  the  postage  to  and  from  the  commis- 
sioner. However,  all  this  formality  may  be  waived  by  consent  of  par- 
ties, and  the  commission,  &c.  delivered  directly  to  the  party  applying, 
who  may  take  such  means  as  he  may  deem  advisable  for  forwarding  it 
to  the  commissioner. 

The  statute  provides  that  the  commission  shall  be  executed  and  re^ 
turned  as  is  prescribed  by  statute,  when  a  commission  issues  out  of  a 
court  of  record. (t?)  The  provisions  of  the  statute,  directing  the  manner 
of  executing  and  returning  a  commission  issuing  from  a  court  of  record, 
are  contained  in  2  R.  S.  316,  §  24,  and  are  as  follows  :  ^^  The  persons  to 
whom  such  commission  shall  be  directed,  or  any  one  of  them,  unless  oth- 
erwise expressly  directed  therein,  shall  execute  the  same  as  follows : 
1.  They,  or  any  one  of  them,  shall  publicly  administer  an  oath  to  the 
witnesses  named  in  the  commission,  that  the  answers  given  by  such  wit- 
nesses to  the  interrogatories  proposed  to  them,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth :  2.  They  shall  cause  the  exam- 
ination of  each  witness  to  be  reduced  to  writing,  and  to  be  subscribed 
by  him  and  certified  by  such  of  the  commissioners  as  are  present  at  the 
taking  of  the  same  :  3.  If  any  exhibits  are  produced  and  proved  before 
them,  they  shall  be  annexed  to  the  depositions  to  which  they  relate,  and 
shall  in  like  manner  be  subscribed  by  the  witness  proving  the  same,  and 
shall  be  certified  by  the  commissioners :  4.  The  commissioners  shall 
subscribe  their  names  to  each  sheet  of  the  depositions  taken  by  them  ; 


(«)  Laws  of  less,  p.  9S3,  §  4. 
Vol.  II.  42 
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they  shall  annex  all  the  depositions  and  exhibits  to  the  commission,  upon 
which  their  return  shall  be  endorsed  ;  and  they  shall  close  them  up  un- 
der their  seals,  and  shall  address  the  same,  when  so  closed,  to  the  clerk 
of  the  court  from  which  the  commission  issued,  or  to  the  clerk  of  the 
county  in  which  the  venue  shall  be  laid,  as  shall  have  been  directed  on 
the  commission,  at  his  place  of  residence  :  5.  If  there  is  a  direction  on 
the  commission  to  return  the  same  by  mail,  they  shall  immediately  de- 
posit the  packet  so  directed,  in  the  nearest  post-office  :  6.  If  there  be  a 
direction  on  the  commission  to  return  the  same  by  an  agent  of  the  party 
who  sued  out  the  same,  the  packet  so  directed  shall  be  delivered  to  such 
agent.  A  copy  of  this  section  shall  be  annexed  to  every  commission 
authorized  by  this  article." 

It  will  be  seen  that  the  fourth  subdivision  of  the  foregoing  section  of 
the  statute,  directs  the  commission,  &c.  to  be  returned  by  the  clerk  of 
the  court  or  of  the  county.  This  provision  is  inapplicable  to  a  justice's 
court.  But  the  second  section  of  the  act  of  1838,  as  we  have  already 
seen,  ante,  p.  323,  requires  the  commissioners  to  return  the  depositions 
^^  according  to  the  directions  given  with  such  commission.^^  And  the 
supreme  court  has  decided,  in  pursuance  of  this  section,  that  the  justice, 
on  issuing  a  commission,  must  direct  as  to  the  manner  in  which  it  shall 
be  returned ;  and  that  if  he  omits  to  do  so,  the  depositions  cannot  be 
read  in  evidence.  (14) 

It  is  perhaps  unnecessary,  in  justices'  courts,  except  for  the  instruc- 
tion of  the  commissioner,  that  a  copy  of  the  section  of  the  revised  stat- 
utes, above  recited,  should  be  annexed  to  the  commission,  as  therein 
directed.  The  act  of  1838,  under  which  this  proceeding  is  allowed, 
only  refers  to  that  section  for  directions  as  to  the  manner  of  executing 
and  returning  the  commission,  and  contains  in  itself  all  the  necessary 
provisions  in  regard  to  the  mode  of  issuing  the  commission. 

FORM   OF   commissioner's    SUMMONS    TO   A   WITNESS. 

City  and  County  of  New- York,  ss.  Whereas  the  undersigned  has 
received  a  commission,  issued  by  John  C.  Hulbertj  Esq.  a  justice  of  the 
peace  of  the  county  of  Saratoga,  directed  for  the  examination  o(  John 
Styles^  a  witness  in  a  cause  depending  before  the  said  justice,  between 
James  Jackson^  plaintiff,  and  Richard  Roe^  defendant :  You,  the  said 
John  StyleSj  are  therefore  required  to  be  and  appear  before  me,  the  said 
commissioner,  at,  &c.  on,  &c.  then  and  there  to  be  examined,  and  to 
testify  the  truth  according  to  the  best  of  your  knowledge,  for  and  on  be- 

(14)  Smith  V.  Randall,  8  Hfll,  495. 
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half  of  the  said  plaintiff,  {or  defendant^)  and  herein  you  are  not  to  fail. 

Dated  this  ....  day  of  . . .  • ,  1844. 

Thomas  Nobris. 

A  summons  is  proper,  where  the  commission  is  executed  out  of  the 
state.  The  act  of  1841  directs,  that  when  a  commission  shall  be  exe- 
cuted in  this  state,  the  commissioners  shall  have  the  same  power  to  issue 
subpoenas,  swear  witnesses,  and  compel  their  attendance,  as  justices  of 
the  peace  haYe.(15)  The  subpoena  to  be  isssued  by  commissioners  may 
be  in  this  form  : 

FORM   OF   commissioners'    SUBIKENA   TO   WITNESSES. 

Saratoga  County,  ss.  To  John  Styles  and  Timothy  Ticklepitcherj 
greeting  :  In  the  name  of  the  people  of  the  state  of  New- York,  you, 
and  each  of  you,  are  commanded  to  appear  personally  before  the  under- 
signed, a  commissioner  duly  appointed  and  empowered  to  examine  wit- 
nesses in  a  certain  cause  now  depending  before  John  C.  Hulberf^  Esq. 
a  justice  of  the  peace  of  the  county  of  Saratoga,  between  James  Jack- 
son^  plaintiff,  and  Richard  Roe^  defendant,  at  my  dwelling  house  in  the 
town  of  Rome,  in  the  county  of  Oneida,  on  the  .  • .  •  day  of  • ...  in- 
stant, at  ten  o'clock  in  the  forenoon,  then  and  there  to  be  examined  as 
witnesses  in  said  cause,  and  to  testify  the  truth  according  to  your,  and 
each  of  your,  knowledge,  for  and  on  behalf  of  the  said  plaintiff  [or 
defendant]  in  a  plea  of  trespass  on  the  case ;  under  and  by  virtue  of  a 
commission  issued  for  that  purpose.     Hereof  fail  not. 

Given  under  my  hand  at  Rome,  this  . . .  •  day  of  . . .  • ,  1844. 

Thomas  Norris. 

FORM   OF  OATH   TO   BE   ADMINISTERED   TO   WITNESS   BY  COMMISSIONER. 

You  do  swear,  that  the  answers  to  be  given  by  you  to  the  interroga- 
tories to  be  proposed  to  you,  by  the  commissioner  here  present,  to  exe- 
cute a  commission  directed  to  him,  issued  by  John  C,  Hulbertj  Esq.  a 
justice  of  the  peace  of  the  county  of  Saratoga,  in  a  cause  there  depend- 
ing before  him,  between  James  Jackson^  plaintiff,  and  Richard  Roe^  de- 
fendant, shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

FORM   OF   CAPTION   OF   DEPOSITION. 

Deposition  of  John  Styles^  a  witness  produced,  sworn  apd  examined 
on  oath,  on  the  .  • . .  day  of  .  •  •  • ,  1844)  at,  &c.  by  virtue  of  a  commis- 

(15)  Uwi  of  N.  Y.,  1841,  p.  112,  §  2. 
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"'vi>: 


sion  issued  by  John  C.  Hulberiy  Esq.  a  justice  of  the  peace  of  the  coanty 

of  Saratoga,  to  me,  Thomas  Korris^  directed,  for  the  examination  of  the 
said  John  Styles ^  a  witness  in  a  cause  depending  before  the  said  justice^ 
between  James  Jackson^  plaintiff,  and  Richard  Roe^  defendant. 

The  said  John  Styles  deposes  as  follows :  To  the  first  interrogatory 
this  deponent  says,  &c. 

To  the  second  interrogatory  this  deponent  says,  &c. 

John  Styles. 

Subscribed  and  sworn  before  me,  ? 
this  ....  day  of  ,...,  1844.     J 

Thomas  Norris,  Commissioner, 

FORM   OF   ENDORSEMENTS    OF   AN   EXHIBIT. 

On  the  ...•  day  of  ....,  1844,  at  the  execution  of  a  commission 
issued  by  John  C.  Hutbert^  Esq.  a  justice  of  the  peace  of  the  county  of 
Saratoga,  for  the  examination  of  John  Styles^  di  witness  in  a  cause  de- 
pending before  the  said  justice,  between  James  Jackson^  plaintiff,  and 
Richard  Roe^  defendant,  the  within  paper  writing  marked  ^' A,"  was  pro- 
duced and  shown  to  the  said  John  Styles^  a  witness  sworn  and  examined^ 
and  by  him  deposed  unto  at  the  time  of  his  examination  as  a  witness^ 
under  such  commission. 

Thomas  Norris,  Commissioner, 

The  deposition  and  testimony  taken  in  pursuance  of  the  commission 
is  to  be  received  on  the  trial  as  testimony  in  the  cause,  with  the  like  ef- 
fect as  if  the  witness  were  personally  examined  at  the  trial.(to) 

The  act  of  April,  1841,  directs  that  in  case  of  a  commission  for  either 
party,  the  following  fees  and  disbursements  shall  be  allowed  by  the  jus- 
tice, in  addition  to  the  costs  now  allowed  by  law,  although  the  whole 
may  exceed  five  dollars,  viz : 

To  the  justice,  for  every  order  for  a  commission  to  examine  witnesses^ 
attending,  settling  and  certifying  interrogatories  to  be  annexed  to  a  com- 
mission, fifty  cents. 

To  one  or  more  commissioners,  for  taking  and  returning  testimony,  in 
the  whole,  one  dollar. 

For  every  subpoena,  or  oath,  six  cents. 

For  serving  subpoenas  and  attendance  of  witnesses  before  such  com- 
missioners, the  same  fees  as  are  allowed  by  law  in  justices'  courts. 


(lo)  Laws  of  1888,  p.  282,  §  4. 
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For  postage  for  sending  and  returning  commission,  with  testimony, 
not  to  exceed  one  dollar. (16) 


SECTION  V. 

OF   TKIAL   BEFORE   THE  JUSTICE   WITHOUT  A   JURY. 

After  an  issue  of  fact  joined^  and  before  the  justice  proceeds  to  in- 
quire into  the  merits  of  the  cause,  that  is,  before  the  commencement  of 
the  examination  of  witnesses,  or  the  receiving  of  other  evidence  to  the 
point  in  issue,  if  neither  party  calls  a  jury,  the  justice  must  then  try 
the  cause  himself  alone ;  he  must  hear  the  proofs  and  allegations  of 
the  parties,  and  determine  the  same  according  to  law  and  equity,  as  the 
very  right  of  the  case  may  appear,  (x) 

In  doing  this,  the  justice  ought  ever  to  keep  in  mind,  that  he  is  acting 
in  a  two  fold  capacity — as  a  judge  directing  and  controlling  the  proceed- 
ings, according  to  the  established  rules  of  law  ;  and  as  a  juror  trying  the 
facts.  The  first  thing  which  it  is  the  duty  of  the  justice  to  turn  his  mind 
to,  and  in  doing  which  he  will  find  advantage,  is  the  issue  between  the 
litigant  parties,  that  is,  what  they  have  affirmed  on  one  side,  and  denied 
on  the  other,  which  we  remember  is  the  definition  of  an  issue.  (^)  Per- 
sons unaccustomed  to  legal  investigation,  are  very  apt  to  drag  into  their 
altercations,  on  trial,  abundance  of  extraneous  irrelevant  matter.  To 
keep  them  to  the  true  points,  requires  an  attentive  distinguishing  mind ; 
great  convenience  will  result  from  observing  rules  and  pursuing  a  cor- 
rect system. (2)  This  cannot  be  attained  without  very  considerable  at- 
tention to  the  doctrine  of  pleadings  and  evidence,  both  of  which  heads 
will  be  found  spoken  of  at  large  in  the  course  of  this  work. 

A  justice  is  not,  like  a  juror,  liable  to  be  challenged  for  favor,  partial- 
ity, or  even  corruption  ;  though  he  would  be  subject  to  indictment  for 
the  latter.(a)  Thus,  where  the  justice  was  the  father-in-law  of  the 
plaintiff;  (6)  or  where  he  was  half  uncle  to  the  plaintiff 's  wife  ;(c)  or 


(x)  See  2  R.  S.  172,  §  91.  (a)  12  John.  356. 

(y)  Ante,  pp.  287,  8.  (b)  13  id.  191. 

(x)  See  Peoning.  oa  Small  CauBes,  (c)  17  id.  133. 
146,7. 

(16)  Lmri  of  1841,  p.  113,  §  8. 
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where  he  had  given  an  opinion  in  the  cause,((i)  this  was  held  to  be  no 
cause  of  challenge.  But  there  is  a  gross  indecency  in  one's  trying  a 
cause,  as  justice,  for  a  near  relation,  which  should  induce  the  supreme 
court,  on  certiorari,  to  scrutinize  his  proceedings  with  a  jealous  eye.(6) 
And  if  the  fact  of  relationship  appear  from  the  return,  the  judgment 
would  be  reversed. (/)  It  has  been  held  that  a  justice  whose  wife  is 
the  sister  of  A.'s  wife  cannot  take  jurisdiction  of  a  cause  in  which  A.  is 
the  plaintiff  in  interest y  though  prosecuted  in  the  name  of  another.  And 
if  he  renders  judgment  therein  it  may  be  treated  as  absolutely  void. (17) 
And  it  is  the  duty  of  a  justice,  where  he  has  inadvertently  issued  pro- 
cess, or  proceeded  in  the  prosecution  of  a  suit  in  which  he  is  related  to 
one  of  the  parties  by  consanguinity  or  affinity,  on  his  attention  being 
called  to  the  fact,  to  suspend  all  further  proceedings  and  render  no  judg- 
ment whatever  in  the  cause ;  he  cannot,  on  that  ground,  render  judg- 
ment of  nonsuit,  if  the  plaintiff  be  his  relative  ;  and  if  he  does  render 
such  judgment,  it  will  be  reversed. (g)  The  statute  declares,(A)  that  no 
judge  of  any  court  can  sit^^  as  such,  in  any  cause  to  which  he  is  a  party, 
or  in  which  he  is  interested,  or  in  which  he  would  be  excluded  from 
being  a  juror  by  reason  of  consanguinity  or  affinity  to  either  of  the  par- 
ties. It  is  not  denied,  that  this  applies  to  a  justice. (t)  And  therefore, 
although  a  justice  who  is  related  to  one  of  the  parties  in  a  suit  before 
him,  cannot  be  prevented  from  proceeding  with  the  cause  by  a  challenge 
or  otherwise^  yet  his  judgment  in  the  cause,  if  he  render  one,  will  be 
reversed  for  this  cause  alone.  And  a  justice  ought  never  to  grant  pro- 
cess for  the  trial  of  a  cause,  either  where  he  is  the  near  relative  of  the 
party  by  blood  or  marriage,  or  where  his  opinion  has  been  sought  and 
obtained  in  relation  to  the  matter  in  controversy  ;  nor  even  where  the 
party  has  made  a  statement  of  facts,  and  taken  from  the  justice  any  di- 
rection whatever  concerning  them,  though  it  be  merely  as  to  a  course 
of  proceeding  to  obtain  redress. 

In  this  trial  before  a  justice  alone,  if  the  party  mean  to  submit  to  a 
nonsuit,  he  must  do  so  before  the  cause  is  finally  submitted  for  advise- 
ment, or  the  judgment  will  be  a  bar  to  a  new  action  ;{j)  and  this,  al- 
though the  justice  call  his  judgment  a  judgment  of  nonsuit,  and  enter  it 
accordingly.(fe) 


d)  12  John.  856.  (i)  21  Wen.  64.    See)  Graham  on  Ja- 

e)  13  id.  191.  risaiction,  9. 
/)  21  Wen.  63.  (j)  11  John.  457. 
g)  Id.  (t)  10  Wen.  519. 


(17)  Foot  V.  Morgan,  1  Hill,  654. 
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There  is  no  such  thing  as  a  judgment  by  default  in  a  justice's  court, 
and  it  is  therefore  provided  by  statute,  that  whenever  a  defendant  who 
has  been  personally  served  with  a  summons,  or  who  shall  have  procured 
an  adjournment  without  having  joined  issue,  shall  neglect  to  appear  and 
join  issue,  the  justice  shall  proceed  to  hear  the  proofs  and  allegations  of 
the  plaintiff,  and  determine  the  same  in  the  same  manner  as  though  an 
issue  were  joined. (/)  That  is,  the  defendant's  omission  to  appear  and 
plead,  is  not  considered  as  an  admission  of  the  plaintiff's  demand,  but 
be  must  establish  it  by  testimony,  in  the  same  manner  as  though  an  is- 
sue had  been  joined. (m)  And  so,  though  the  defendant  appear  and  re- 
fuse to  plead  ;  fpr  such  refusal  would  not  amount  to  an  admission  of  the 
plaintiff's  demand. 

In  an  action  against  several,  for  a  tort,  where  the  trial  is  before  a  jus- 
tice without  a  jury,  he  may,  when  the  plaintiff  closes  his  proof,  dis- 
charge a  defendant  against  whom  no  evidence  has  been  given.  No 
judgment,  however,  should  be  entered  under  such  circumstances,  until 
the  final  disposition  of  the  cause.(18) 


SECTION    VI. 

OF  CERTAIN  PARTICULARS,  APPLICABLE  TO  A  TRIAL   BEFORE  A  JUSTICE  OR 

JURY. 

A  cause  cannot,  without  consent  of  parties,  be  tried  at  a  place  differ- 
ent from  the  one  appointed  by  the  justice,  for  the  trial  thereof;  and 
where  the  trial  was  at  a  place  different  from  the  one  mentioned  in  the 
summons,  the  judgment  was  reversed.(n)  And  the  justice  should  be 
careful  not  to  mislead  the  party,  as  to  any  fact  material  to  iufluence  his 
conduct  in  preparing  for  trial ;  for  where  a  justice  stated  to  the  defen- 
dant that  the  cause  was  discontinued,  and  yet  proceeded  to  trial  and  gave 
judgment,  it  was  reversed  for  that  reason. (o) 

The  justice  may,  where  the  exigency  of  the  case  requires  it,  continue 
his  court  open  from  one  day  to  another;  as  where  there  is  a  delay  in 


(0  2  R.  S.  178,  §  92.  (n)  12  id.  417. 

(m)  10  John.  106.  (o)  Id.  378. 

(18)  Moon  V.  Eldred,  3  Hill,  104. 
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summoning  a  jury.(p)  And  he  may  even  hold  his  court  open  a  reason- 
able time,  to  enable  a  party  to  procure  a  material  witness — two  hours 
was  held  not  unreasonable  in  one  case  'y{q)  but  twenty  hours  was  holden 
an  abuse  of  discretion,  where  the  witness  was  twelve  miles  distant.(r) 

No  other  than  the  justice  who  tries  the  cause,  has  power  to  swear  the 
witnesses,(^)  and  if  the  presiding  justice  be  himself  sworn  as  a  witness, 
by  another  justice,  who  attends  for  the  purpose,  this  is  error,  and  the 
judgment  will  be  reversed. (^)  But  this  is,  provided  an  objection  be 
made  thereto  ;  for  if  the  justice  be  sworn  in  this  form,(tt)  or  even  give 
his  evidence  to  the  jury,  without  oath  at  all,(v)  and  the  party  makes  no 
objection,  his  consent  will  be  presumed,  which  will  takeaway  the  error. 

A  demurrer  to  evidence,  is  inapplicable  to  a  justice's  court. (to) 

If  the  plaintiff  be  satisfied,  that  his  proof  is  insufficient  to  sustain  his 
action,  he  may,  as  we  have  just  noticed,  at  any  time  before  the  cause  is 
submitted  to  the  justice  for  advisement,  if  he  sits  alone,  elect  to  with- 
draw, and  submit  to  a  nonsuit. (x)  And  if  the  trial  be  by  jury,  he  may 
do  this,  when  they  return  to  deliver  their  verdict,  before  the  same  is  pro- 
nounced by  the  foreman.(^)  And  if  on  such  return  he  does  not  appear, 
on  being  called,  the  verdict  cannot  be  redeived,  but  the  justice  should 
give  a  judgment  of  nonsuit  against  him.(z)  In  like  manner,  if,  in  the 
opinion  of  the  justice,  the  testimony  offered  does  not  support  the  action, 
he  may,  after  the  plaintiff  has  closed  his  evidence,  give  judgment  of  non- 
suit against  him,  without  hearing  the  defendant's  proof.(a)  But  as  it 
requires  considerable  legal  information  to  exercise  this  branch  of  the 
proceedings  correctly,  it  is  certainly  most  advisable  for  the  justice  to 
nonsuit  only  in  plain  cases.  For  instance,  should  the  plaintiff  ground 
his  action  on  a  written  instrument,  and  fail  to  prove  the  instrument,  or 
in  cases  equally  plain,  the  justice  should  nonsuit  the  plaintiff,  and  dis- 
charge the  jury,  (if  there  be  one,)  noting  the  nonsuit  in  his  docket.(6) 

The  dismissal  of  a  suit  by  a  justice  is  in  effect  a  nonsuit ;  and  does 
not  bar  a  subsequent  suit  for  the  same  demand,  or  for  a  different  cause 
of  action. (19) 


(9)  2  Gaines,  134.    Id.  137,  per  Kent,  (to)  8  Gaines,  140. 

0.  J.  (x)  Ante,  p.  334.    See  also  3  R.  S. 

a)  Ante,  p.  300.  176,  §  119. 

r)  13  John.  469.    Ante,  p.  300.  (y)  5  John.  346. 

>)  1  John.  520.  (z)  Id.    2  R.  S.  176,  §  119. 

(0  Id.  (o)  12  John.  299.   10  Wen.  519.  Pcn- 

(u)  8  John.  478.  ning.  on  Small  Gauses,  175. 

(v)  7  id.  198.    12  id.  296.  (^)  Peoning.  on  SmaU  Causes,  17d. 

(19)  McKinney  v.  Fbeh,  1  Scam.  Rep.  152. 
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After  issue  joined,  and  before  the  justice  shall  proceed  to  aa  investi- 
gation  of  the  merits  of  the  cause,  by  an  examination  of  a  witness,  or  the 
hearing  of  any  other  testimony,  either  of  the  parties,  or  the  attorney  of 
either  of  them,  may  demand  of  the  justice,  that  the  cause  be  tried  by  a 
jury.(c)  But  an  issue  must  first  be  joined,  and  it  is  erroneous  to  award 
a  venire  where  the  defendant  has  not  pleaded.((i)  This  issue  must  be 
an  issue  of  fact(6)-^not  a  demurrer  or  issue  of  law  ;(/)  for  this  must  be 
decided  by  the  justice  only.(g)  We  have  already  noticed  what  will,  in 
general,  be  deemed  an  enquiry  into  the  merits  of  the  cause.(A)  The 
mere  inspection  by  the  justice,  of  the  note  in  question  in  the  cause,  will 
not  be  deemed  such  an  enquiry  into  its  merits  as  to  preclude  the  demand 
of  a  jury.(t)  Proceeding  to  enquire  into  the  merits,  means  the  investi- 
gation of  the  merits  by  an  examination  of  witnesses  or  other  testimo- 
ny ;(J)  and  in  one  case  where  the  justice  told  the  plaintiff  to  go  on  to 
trial^  after  both  parties  had  avowed  themselves  ready,  and  on  being 
asked,  the  defendant  admitted  part  of  the  plaintiff's  account,  and  a  wit- 
ness for  the  plaintiff  was  partly  sworn  ;  it  was  held  too  late  to  call  for 
a  venire.(A:) 

Upon  the  demand  of  a  trial  by  jury,  the  justice  is  to  issue  a  venire  di* 
rected  to  any  constable  of  the  county  wherein  the  cause  is  to  be  tried, 
commanding  him  to  summon  twelve  good  and  lawful  men,  in  the  town 
where  such  justice  resides,  qualified  to  serve  as  jurors,  and  not  exempt 
from  serving  on  juries  in  courts  of  record,(20)  who  shall  be  in  no  wise 


(c)  2  R.  S.  173,  §  93.  See  ante,  p.  333.  (A)  Ante,  p.  383. 

d)  3  Cainei,  219.  CO  1  John.  142. 

e)  See  ante,  pp.  287,  288.  ( j)  1  Cowen,  86.    2  R.  S.  173,  §  93. 
/)  Id.  (k)  1  Cowen,  235. 

[g)  18  John.  140. 

(20)  The  following  are  the  qualifications  of  jurors.  They  are  to  be  males,  of  the 
age  of  twenty-one  years  or  upwards,  and  under  sixty  years  old ;  possessed  of  per- 
sonal property  in  their  own  right,  to  the  amount  of  two  hundred  and  fifty  dollars  ; 
or  having  a  freehold  estate  in  real  property  in  the  county,  belonging  to  them  in  their 
own  right,  or  in  the  right  of  their  wives,  to  the  value  of  one  hundred  .and  fifty  dol- 
Un  ;  in  the  possession  of  their  natural  faculties,  and  not  infirm  or  decrepit ;  free 

Vol.  II.  43 
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of  kin  to  the  plaintiff  or  defendant,  nor  interested  in  such  suit,  to  appear 
before  such  justice,  at  a  time  and  place  to  be  named  therein,  to  make  a 
jury  for  the  trial  of  the  action  between  the  parties  named  in  such 
venire, {I) 

form  of  the  venire. 

Saratoga  County,        ? 
Town  of  Saratoga  Springs,  ) 

The  People  of  the  State  of  New- York  :  To  any  constable  of  the  said 
county,  Greeting  : 

You  are  hereby  commanded  to  summon  twelve  good  and  lawful  men 
in  the  said  town,  qualified  to  serve  as  jurors,  and  not  exempt  from  serv- 
ing on  juries  in  courts  of  record,  and  who  are  in  no  wise  of  kin  to  either 
party,  nor  interested  in  the  suit  hereinafter  named,  to  appear  before  the 
undersigned,  one  of  the  justices  of  the  peace  of  the  said  county,  at  his 


(I)  2  R.  S.  173,  §  94. 

from  all  legal  exceptions,  (that  is,  not  being  aliens,  and  not  having  been  convicted 
of  an  infamous  crime,)  of  fair  character,  of  approved  integrity,  of  sound  Judgment, 
and  well  informed.  (2  R.  S.  332,  §  13.)  In  addition  to  the  above  qualifications,  it 
will  be  seen  by  referring  to  the  section  of  the  statute  cited  in  (he  text,  that  jurors  in 
justices'  courts  must  be  inhabitants  of  the  town  in  which  the  justice  resides,  ex- 
cept in  actions  between  two  towns,  in  which  cases,  as  provided  by  statute,  (2  R.  S. 
173,  §  96,  the  jury  is  to  be  formed  of  inhabitants  of  the  county  at  large,  without 
reference  to  the  town  of  their  residence.  As  to  the  qualifications  of  jurors  in  the 
counties  of  Niagara,  Erie,  Chautauque,  Cattaraugus,  Alle^ny,  Genesee,  Orleans, 
Monroe,  Livingston,  Jefferson,  Lewis,  St.  Lawrence,  Steuben  and  Franklin,  see  2 
R.  S.  332,  §  14. 

The  following  persons  are  exempt  from  serving  on  juries.  1.  Non-commissioned 
officers,  musicians  and  privates  ot  any  uniformed  company  or  troop,  duly  equipped 
and  uniformed  acconlin^  to  law.  CAnd  musicians  in  everv  company  of  infantry, 
not  exceeding  five.  1  R.  S.  289,  §  8,  9.)  The  evidence  of  such  exemption  shall 
be  the  certificate  of  the  commanding  officer  of  the  company  or  troop,  that  the  per- 
son claiming  the  same,  is  a  member  of  such  company,  and  is  duly  equipped  and 
uniformed,  according  to  law.  Such  certificate  must  be  dated  witbm  three  months 
of  the  time  of  presenting  the  same  ;  and  the  signature  must  be  verified  by  oath. 
2.  Members  of  any  company  of  firemen,  duly  organized  according  to  law.  3.  Per- 
sons in  the  actual  emplovment  of  any  glass,  cotton,  linen,  woolen  or  iron  manu- 
facturing company,  by  the  year,  month,  or  season.  4.  Superintendents,  engineers 
and  collectors  of  any  canal  authorized  by  the  laws  of  the  state,  any  portion  of  which 
shall  be  actually  constructed  and  navigated.  5.  Ministers  of  the  gospel,  teachers 
in  any  college  or  academy,  and  all  persons  specially  exempted  by  law  from  serv- 
ing on  juries.     (2  R.  S.  335,  §  S3.) 

In  addition  to  the  above  exemptions  specifically  pointed  out  by  statute,  it  is  fur- 
ther provided,  that  the  court  to  which  any  person  shall  be  returned  as  a  juror,  shall 
excuse  such  juror  from  serving  at  such  court,  whenever  it  shall  appear,  1.  That  he 
is  a  practicing  physician,  andlias  patients  requiring  his  attention  :  2.  That  he  is  a 
surrogate,  or  justice  of  the  peace,  or  executes  any  other  civil  office,  the  duties  of 
which  are,  at  the  time,  inconsistent  with  his  attendance  as  a  juror  :  3.  That  he  is  a 
teacher  in  any  school,  actually  employed  and  serving  as  such :  4.  When,  for  any 
other  reason,  the  interests  of  the  public,  or  of  the  individuar  juror,  will  be  materially 
injured  by  such  attendance  ;  or  his  own  health,  or  that  of  any  member  of  his  family » 
requires  his  absence  from  such  court.    (2  R.  S.  336,  §  35.) 
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dwelling  house  in  the  said  town,  on  the  twelfth  day  of  JVbvem&er  inst.  at 
one  o'clock  in  the  afternoon,  to  make  a  jury  for  the  trial  of  an  action  of 
trespass  on  the  case^  between  James  Jackson^  plaintiff,  and  Richard  Roe^ 
defendant.  And  have  you  then  there  the  names  of  the  jurors  and  this 
precept.  Dated  at  the  said  town  of  Saratoga  Springs,  the  Ji/ih  day  of 
J^TovembeTj  1844.  Franklin  Hoag,  Justice. 

Preserve  the  character  of  the  parties  in  the  venire,  as  in  Vol.  I.  pp. 
506,  507. 

The  parties  may  agree  upon  any  number  of  jurors,  less  than  six,  to 
try  the  cause.  In  such  a  case,  the  justice  is  to  direct,  in  the  venire^  the 
summoning  of  double  the  number  of  jurors  thus  agreed  upon.(m)  The 
justice  is  to  deliver  the  venire^  or  cause  it  to  be  delivered,  to  some  con- 
stable of  the  county,  disinterested  between  the  parties,  and  against  whom 
no  reasonable  objection  shall  have  been  made  by  either  party. (n)  As 
to  what  is  a  reasonable  objection,  is  left,  in  some  measure,  to  the  discre- 
tion of  the  justice.  Strictly  speaking,  he  can  enquire  into  the  existence 
of  the  objections  only  upon  the  oath  of  the  party  or  a  third  person  ; 
though  it  is  the  common  practice,  upon  the  simple  objection  of  either 
party  to  a  particular  constable,  to  deliver  it  to  another  who  is  free  from 
all  objection.  This  course  is  very  properly  pursued  where  it  will  not 
produce  unnecessary  delay  in  the  trial  of  the  cause,  and  where  it  is  evi- 
dent that  the  objection  is  not  raised  with  such  a  view.  It  would  be  a 
valid  objection  that  the  return  to  the  venire^  if  executed  by  the  consta- 
ble, would  be  set  aside  upon  a  challenge'to  the  array,  of  which  we  shall 
speak  at  large  hereafter.  So,  if  it  should  be  made  to  appear  that  there 
exists  a  settled  hostility  between  the  constable  and  the  party  objecting ; 
or  that  the  constable  and  the  adverse  party  are  on  terms  of  peculiar  inti- 
macy and  friendship,  so  much  so  as  to  lead  the  justice  to  suspect  his  in- 
tegrity, or  that  his  feelings  may  be  interested  in  behalf  of  the  party  ;  or 
the  like,  he  should  deliver  the  venire  to  another  constable  against  whom 
no  objection  is  made.  If  required,  the  party,  or  some  one  in  his  behalf 
should  be  sworn  in  regard  to  the  objections  made  to  the  constable.  The 
oath  may  be  in  the  following  form  : 

Foiuf  OF  OATH ;  ou  objection  to  constable. 

You  do  swear,  that  you  will  true  answers  make  to  such  questions  as 
shall  be  put  to  you,  touching  the  reasons  why  Andre  Cook  should  not 
execute  the  venire  in  this  cause. 


(«)  2  R.  S.  173,  §  96.  (n)  Id.  §  97. 
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The  constable  is  to  execute  the  venire  tsivly  and  impartially,  and  must 
not  summon  any  person  whom  he  has  reason  to  belieTe  biassed  or  pre- 
judiced for  or  against  either  of  the  parties.  He  is  to  summon  the  jurors 
personally^  and  make  a  list  of  the  persons  summoned ;  which  list  he 
must  certify  and  annex  to  the  venire^  and  return  to  the  justice.(o)  The 
manner  of  service  may  be,  (as  is  the  usual  practice,)  by  reading  or  sta- 
ting the  substance  of  the  venire  to  each  person  summoned,  care  being 
had  to  state  the  name  of  the  justice  issuing  the  venire ^  together  with  the 
time  and  place  of  trial.  The  jurors  should  have  a  reasonable  time  to 
attend,  after  notice,  as  in  the  case  of  witnesses.(p)  In  this  case,  the  of- 
ficer's return,  with  the  panel,  will  be,  at  least  prima  fade^  and  perhaps 
conclusive  evidence  of  the  venire  being  duly  served,  on  a  proceeding 
against  a  juror  for  his  non-attendance  ;{q)  for  it  is  a  general  rule,  that  an 
officer's  return,  made  officially,  is  prima  facie  evidence,  even  between 
third  persons.(r) 

FOEM  OF  RETURN  TO  A  YEMIRE. 

I  certify,  that  by  virtue  of  the  within  precept,  I  have  personally  sum- 
moned as  jurors,  the  several  persons  named  in  the  annexed  list.  Dated 
the  . .  •  •  day  of  .  • . . ,  1844. 

Andre  Cook,  Constable. 

Where  a  venire  has  once  been  issued,  the  justice  cannot  try  the  cause 
without  a  jury  ;(*)  though  this  would  be  otherwise  where  the  party  ob- 
jecting had  himself  suppressed  the  venire ;{t)  as  if  the  justice  should  de- 
liver the  venire  to  the  party  for  the  purpose  of  handing  to  the  constable, 
which  he  should  neglect  to  do,  and  the  party  should  not  appear  at  the 
return  of  the  venire^  the  justice  would  have  a  right  to  consider  it  as  a 
waiver  of  the  trial  by  jury  ;  and  although  he  might  issue  another  ventre, 
he  would  not  be  bound  to  do  so.(ti)  And  so,  where  the  ventre  demand- 
ed by  the  party  is  not  returned,  and  no  further  venire  is  demanded  by 
him,  but  he  contents  himself  with  moving  for  a  nonsuit  on  that  ground, 
which  motion  the  justice  overrules,  and  holds  the  parties  to  a  trial,  this 
has  been  held  right.(t;)  And  so  the  party  may  expressly  waive  a  trial 
.by  jury  after  his  venire  has  issued,  or  his  conduct  may  amount  to  a 
waiver  thereof,  as  in  the  last  cited  case.(io)    And  so,  where  the  jury 


(o)  2  R.  S.  173,  §  98.  (a)  8  John.  460. 

""  [0  2  CaincB,  134. 

John.  384. 
198. 
(r)  11  East,  297.  (w)  Id.    8  John.  460,  per  Ctur. 


(  p)  Ante,  pp.  813,  314.  (t)  2  Cat 

(g)  2  R.  S.  175,  §  112.    See  14  John.        (u)  19  J< 

482.    11  Eait,  297.    4  Burr.  2129.  M  7  Id. 
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cannot  kgree  on  a  verdict,  and  are  disciharged,  the  justice  may,  by  con- 
sent of  parties,  render  judgment  on  the  evidence  already  before  him.(x) 

The  party  demanding  a  trial  by  jury,  has  undoubtedly  a  right  to 
waive  such  trial  after  a  venire  has  been  issued  ;  but  if  the  venire  has 
been  served  and  returned,  the  other  party  would  have  a  right  to  insist 
that  the  cause  be  tried  by  the  jury  thus  returned,  notwithstanding  the 
party  demanding  the  venire,  should  waive  it ;  or  if  a  jury  should  not  be 
obtained  on  that  venire,  he  might  require  that  a  new  venire  should  be 
issued  at  his  instance. (y) 

Before  proceeding  to  draw  the  jury,  in  the  manner  directed  hereafter, 
the  justice  should  call  over  the  constable's  list  of  jurors,  entering  the 
names  of  such  as  do,  and  such  as  do  not  appear  and  answer.  This  being 
done,  the  names  of  such  of  the  persons  returned  by  the  constable  as  ap- 
pear, are  to  be  respectively  written  on  several  and  distinct  pieces  of  pa- 
per, as  nearly  of  one  size  as  may  be  ;  and  the  constable,  in  the  presence 
of  the  justice,  is  to  roll  up  or  fold  such  pieces  of  paper,  as  nearly  as  may 
be,  in  the  same  manner,  and  put  them  together  in  a  box,  or  some  con- 
venient  thing.(2;)  The  justice  is  then  to  draw  out  six,  (or  such  number 
as  the  parties  may  have  agreed  upon,)  of  such  papers,  one  after  another, 
and  if  any  of  the  persons  whose  names  shall  be  so  drawn,  shall  be  chal- 
lenged and  set  aside,  then  such  further  number  shall  be  drawn  as  will 
make  up  the  number  required,  after  all  legal  causes  of  challenge  allowed 
by  the  justice.  The  persons  so  drawn,  appearing,  and  approved  as  in- 
different, are  to  compose  the  jury  to  try  the  cause. (a)  If  a  sufficient 
number  of  competent  jurofs  are  not  drawn,  the  justice  may  supply  the 
deficiency  by  awarding  a  tales  de  circumstantibusy  that  is,  by  directing 
the  constable  to  summon  any  of  the  by-standers,  or  others,  who  may  be 
competent,  and  against  whom  no  cause  of  challenge  shall  appear,  to  act 
as  jurors  in  the  cause.(6)  The  persons  thus  summoned  are  called  tales^ 
men.  If  the  constable  do  not  return  the  venire,  or  if  a  full  jury  be  not 
obtained,  in  the  manner  above  directed,  the  justice  is  to  issue  a  new  ve- 
nire,{c)  continuing  his  court  open,  holding  the  parties,  jurors,  &c.  pres- 
ent in  attendance,  until  the  constable  shall  summon  from  the  town  the 
number  of  jurors  wanted.(l)  This  new  venire  is  to  be  in  the  same  form 
as  that  given  ante,  p.  338,  with  this  difference,  that  instead  of  the  full 


\ 


X)  2  R.  S.  175,  §  111. 
y)  See  £dw.  Treat.  8d  ed.  89. 
(z)  2  R.  S.  173  §  99. 


(a)  Id.  §  100.    See  2  John.  886.    10 
Co.  103. 

:6)  2  R,  S.  174,  §  101. 
c)  Id.  §  102. 


(\y  See  2  Caueg ,  184.    2  John.  9. 
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number  of  jurors  originally  wanted,  it  commands  the  constable  to  summon 
"  three  good  and  lawful  men^  4^c."  (or  other  number  wanted,)  "  to  make 
so  many  of  a  jury ^  4rc."  The  justice  may,  if  necessary,  issue  this  pro- 
cess from  time  to  time,  till  there  be  a  full  jury.  On  the  jurors'  appear- 
ing upon  the  new  venire^  they  are  called  and  sworn  without  being  bal- 
lotted  for,  though  subject  to  the  same  challenges  as  regular  jurors. 

If  no  jurors  appear,  or  none  are  found  competent,  or  if  the  venire  is 
quashed,  or  not  returned,  or  the  array  challenged  for  good  cause,  &c.,  a 
new  venire  must  be  issued  from  time  to  time,  until  a  jury  is  obtained 
qualified  to  try  the  cause,  (d)     In  such  case,  the  second  venire  will  be 
deemed  the  process  of  the  party  demanding  the  first,  who,  consequently, 
will  have  no  right  to  object  to  any  error  therein.(6)     A  defendant  isnot 
entitled  to  a  nonsuity  because  the  venire  is  not  returned  at  the  time  ap-> 
pointed  for  trial ;  another  venire  may  be  issued  ;  and  if  the  defendant 
does  not  demand  it,  but  goes  to  trial  before  the  justice,  it  is  a  waiver  of 
the  trial  by  jury.(/)     The  party  demanding  the  jury  process  cannot  ob- 
ject to  the  form  of  it.(g)    It  should  preserve  the  characters  of  the  par^ 
ties,  as  mentioned  Vol.  I.  pp.  506,  507 ;  but,  in  a  proceeding  against 
joint  debtors,  the  venire  need  only  mention  the  names  of  those  who  are 
duly  and  personally  served  with  process,  and  who  appear  in  court(A) 
Every  defect  in  a  venire  is  cured,  if  the  party  go  to  trial  upon  it  without 
objection,  (i) 

The  venire  being  deemed  the  process  of  the  party  calling  for  it,  and 
such  party  being  prohibited  from  objecting  to  the  form  of  it,  as  above 
remarked,  where  the  defendant  calls  for  a  venire  he  is  bound  to  pay  the 
fees  of  the  jurors  at  the  time  they  bring  in  their  verdict.  This  is  in 
analogy  with  the  practice  in  courts  of  record ;  where  the  plaintiff  al- 
ways pays  the  jury,  because  he  is  the  person  at  whose  instance  the  jury 
are  summoned. 

OF  CHALLENGES. 

Before  the  jury  are  sworn,  if  a  party  have  any  objection  either  of  in* 
terest,  or  favor,  or  for  other  cause,  against  the  constable  summoning 
them,  or  any  of  the  jurors,  whether  originally  summoned  as  such,  or 
called  as  talesmen^  he  must  state  his  objection  to  the  justice,  which  is 
called  a  challenge.  A  challenge  is  of  two  kinds  :  1.  To  the  array^ 
2.  To  the  polls. 


(({)  2  R.  S.  174,  §  102.    See  7  John.       (g)  2  Caines,  \U, 
198.    8  id .  460.  {h)  4  John.  222. 

(e)  2  Caines,  184.  (i)  2  Caines,  134.    8  id.  275. 

(/ )  7  John.  19a 
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1.  A  challenge  to  the  array  is  an  objection  to  all  the  jurord  returned 
by  the  constable  collectively ;  not  for  any  defect  in  them,  but  for  some 
partiality  or  default  in  the  constable  who  summoned  the  jury,  (j*) 

This  challenge  to  the  array  is  two  fold,  viz.  a  principal  chaltrngBj 
and  a  challenge  to  the  favor.  The  following  are  the  most  usual  grounds 
of  a  principal  challenge  to  the  array  :  viz.  that  the  party  nominated  any 
juror  summoned  ;  that  the  constable  is  liable  to  be  distrained  upon  by 
the  party,  or  is  his  servant,  counsellor  or  attorney,  or  acts  as  his  advo- 
cate,(A;)  unless  indeed  the  parties  agree  that  he  should  summon  the  jury 
notwithstanding  such  objection  exist ;(/)  or  if  the  constable  be  any  ways 
interested,  (against  the  party  challenging)  in  the  question  to  be  tried, 
and  this,  whether  it  be  in  the  cause  to  be  tried,  or  in  any  other  cause, 
or  matter,  depending  on  the  same  point  of  controversy ;  or,  if  he  has 
been  god-father  to- the  party^s  child,  or  the  party  to  his,  or  if  either  par- 
ty has  brought  an  action  against  the  constable  ;  or  there  be  any  action 
depending  between  him,  and  the  party,  (whether  as  plaintiff  or  defen- 
dant) which  implies  malice,  such  as  slander,  battery,  and  the  like.  An- 
other cause  is,  that  he  is  an  inhabitant  of  a  town,  or  a  freeman,  or  mem- 
ber of  a  corporation  or  city,  which  is  to  be  benefitted  by  a  part  of  the 
penalty  going  to  the  poor,  &c.(m)  And  consanguinity  {relation  by 
blood)  between  the  constable  and  party,  however  remote,  is  also  a  prin* 
cipal  cause  of  challenge.(2)  Even  relationship  in  the  ninth  degree,  has 
been  held  a  sufficient  objection.  So  affinity  by  marriage,  between  the 
party  and  the  constable's  cousin,  or  the  constable  and  the  party's  cousin, 
has  been  held  a  ground  of  principal  challenge,  but  the  challenge  must 
show  how  they  are  related. (n)  Even  if  strangers  make  the  panel,  with- 
out the  interference  of  the  party  in  the  cause,  or  his  agent  or  friend, 
though  it  be  not  favorable  to  one  side  or  the  other,  yet  it  is  a  principal 
cause  of  challenge  to  the  array  ;(o)  and  Chief  Justice  Pennington  gives 
this  good  advice  ;  that  the  constable  should  be  very  careful,  and  not 
suffer  any  person  to  suggest  any  thing  to  him  about  the  panel,  and  by 
all  means  to  disregard  it,  if  they  should. (p) 

The  above,  and  other  grounds,  which  raise  such  a  manifest  presump- 
tion of  partiality  as,  if  true,  to  set  aside  the  array,  are  principal  causes 


(j)  Co.  Litt.  156,  158.    3  Bl.  Com.  chullenge,  see  Bac.  Abr.  tit.  Juriefl,  (E.) 

859.  and  cases  there  cited.    See  also  Gnih, 

(k)  10  John.  107.    Cowp.  112.  Prac.  2d  ed.  301,  2. 
0  10  John.  107.  (o)  Penning,  on  Small  Causes,  167. 

V)  2  id.  194.    3  Burr.  1847.  Co.  Litt.  156,  a. 

For  most  of  the  above  causes  of       (p)  Penning,  on  Small  Causes,  167. 

C2)  Foot  V  Morgan,  1  Hill,  654. 
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of  challenge.(g)  But  vhere  the  cause  is  for  interest,  partiality,  or  affin- 
ity, the  party  cannot,  of  course,  object  or  challenge  to  the  array,  or  to 
the  polls,  unless  the  bias  is  against  him.  It  does  not  lie  in  his  mouth  to 
challenge  because  the  interest,  &c.  is  in  his  favor  ;  nor  has  a  justice  a 
right  to  challenge  a  panel  of  jurors,  and  issue  a  new  venire  on  his  own 
motion,  without  an  objection  by  the  party ,(r)  and  so,  T  presume,  of  any 
other  challenge.  But  a  justice  may,  on  his  own  motion,  challenge  and 
set  aside  a  juror  for  intoxication  ;  indeed  it  is  his  duty  to  do  so,  if  the 
intoxication  be  apparent.  (3) 

A  challenge  to  the  array  for  favor  is,  for  facts,  which  are  not  deemed 
in  themselves  conclusive  evidence  of  partiality,  but  which  imply  at  least 
a  probability  of  bias  or  partiality  in  the  constable,  and  from  which  the 
triers  may  infer  that  the  officer  is  not  indifferent  ;{s)  as  if  there  is  a  re- 
lation by  marriage  between  the  cousin  or  son  of  the  constable,  and  the 
party  ;{t)  that  the  party  is  subject  to  be  distrained  on  by  the  constable  ; 
or  that  the  constable  hath  an  action  of  debt,  or  the  like,  against  the  par- 
ty ;{u)  that  the  constable  and  party  are  fellow  servants  ;{v)  or  the  par- 
ty, servant  to  the  constable  ;{w)  and  so  of  any  cause,  from  which  the 
triers  may  infer  that  he  is  not  entirely  indifferent  between  the  parties. 

If  the  challenge  to  the  array  be  found  against  the  party,  he  may  yet 
have  his  challenge  to  the  polls ;  but  neither  party  shall  take  a  challenge 
to  the  polls,  which  they  might  have  had  to  the  array. (x) 

2.  A  challenge  to  the  polls  is  an  exception  to  one  or  more  of  the  ju- 
rors or  talesmen^  who  have  appeared,  individually  ;  and  this  is  either  a 
principal  challenge^  or  a  challenge  to  the  favor  of  the  juror,  &c.  ob- 
jected to.  The  same  causes,  whether  principal,  or  to  the  favor,  which 
we  have  seen  will  set  aside  the  array,  are  equally  valid  against  the  in- 
dividual juror,  so  far  as  they  apply.  But  it  is  provided  by  statute  that 
on  the  trial  of  every  action  in  which  a  town  shall  be  a  party,  or  be  in- 
terested, the  electors  and  inhabitants  of  such  town  shall  be  competent 
witnesses  and  jurors,  except  that  in  suits  and  proceedings  by  and  against 
towns,  no  inhabitant  of  either  town  shall  be  a  juror.(y)  So,  on  the  trial 
of  every  action  in  which  a  county  shall  be  interested,  the  electors  and  in- 
habitants of  such  county  are  competent  witnesses  and  jurors.(z)     It  is  fur- 


[q)  Co.  Litt  156.  (t*)  Co.  Litt  156. 

r)  15  John.  469.  f c)  Dyer,  367,  pi.  40. 

;s)  Co.  Litt.  156.     See  Grah.  Prac.  (to)  Cro.  Eliz.  581. 

ad  ed.  302.  (x)  Co.  Litt.  156,  b.    Id.  157,  b. 

(e)  Id.  and  see  Penning^,  on  Small  (y)  1  R.  S.  350,  §  4. 

Causes,  169.  (z)  Id.  876,  §  4. 

(8)  2  Cowen,  480. 


OF  TRIAL  BY  JURY.  345 

ther  proyided  by  statute,  that  no  inhabitant  of  any  town,  city,  or  county, 
shall  be  disqualified  as  a  juror  or  witness  in  any  cause  brought  to  re- 
cover any  penalty  or  forfeiture,  on  the  ground  that  such  penalty  or  for- 
feiture is  to  be  applied  for  the  benefit  of  such  town,  city,  or  county,  or 
for  the  benefit  of  the  poor  thereof;  nor  shall  any  officer,  on  such  ground 
be  disqualified  from  serving  any  process  for  the  summoning  of  a  jury  in 
such  cause. (a)  In  penal  actions  for  the  recovery  of  any  sum,  it  is  not 
a  good  cause  of  challenge  to  the  jurors  summoned,  or  to  any  officer  sum- 
moning them,  that  such  juror  or  officer  is  liable  to  pay  taxes  in  any 
town  or  county  which  may  be  benefitted  by  such  recovery. (6) 

The  following  are  some  of  the  causes  of  principal  challenge  to  the 
polls,  viz :  that  the  juror  does  not  possess  the  necessary  qualifications 
prescribed  by  statute  ;(c)  that  he  is  an  alien  ;{d)  (but  this  is  no  objec- 
tion after  verdict  upon  a  writ  of  error,)(e)  that  he  is  within  the  age  of 
twenty-one  years ;(/)  or  that  he  is  an  idiot  or  lunatic.(g)  But  a  mat- 
ter which  merely  exempts  a  man  from  serving  on  a  jury,  and  does  not 
incapacitate  him,  can  never  be  a  cause  of  challenge ;  and  it  is  said,  that 
if  a  person  thus  exempted^  be  summoned  and  appear,  he  cannot  excuse 
himself  from  serving  on  the  jury,  if  there  be  not  a  sufficient  number  of 
jurors  without  him.(A)  The  above  is  called  a  challenge  propter  defec- 
tum. There  is  another  kind  of  principal  challenge  to  the  polls,  called 
challenge  propter  affectum^  by  reason  of  some  supposed  bias  or  partial- 
ity. Thus  it  is  principal  cause  of  challenge,  that  the  juror  has  before 
given  an  opinion  on  the  subject  in  controversy  ;(t)  but  not  where  he 
expresses  a  conditional  opinion  merely,  as  when  a  juror  said  that,  ^^  if 
the  reports  of  neighbors  were  correct,  the  defendant  was  wrong  and  the 
plaintiff  was  right."(y)  It  is  also  principal  cause  of  challenge,  that  the 
juror  is  of  kin  to  either  party  within  the  ninth  degree  ;(&)  or,  according 
to  Lord  Coke,  however  remote  the  kindred ;(/)  that  there  is  affinity, 
or  alliance  by  marriage,  between  the  juror  and  one  of  the  parties,(4)  if 
such  affinity  continue,  or  there  be  issue  of  the  marriage  alive  3  (for  oth- 
erwise it  would  be  but  a  challenge  to  the  favor  ;(m)  so,  that  the  juror's 


a)  2  R.  S.  454,  §  2.  (K)  See  Grab.  Prac.  2d  ed.  803. 

%  Id.  340,  §  58.  (t)  1  John.  316. 

[cS  See  ante,  337,  note  (20.)  ( j)  8  id.  445.    But  see  4  Wen.  229. 

;d)  Co.  Litt.  156.     6  John.  332.  4    6  Cowen,  559.    7  id.  108.    1  John.  316. 

Dall.  353.  1  Cowen,  432. 

(e)  4  Dall.  353.  {k)  3  Bl.  Com.  363. 

(/)  Co.  Utt.  157.  (I)  Co.  Litt.  157. 

(g)  Gilb.  C.  B.  95.  (m)  Id.  ib. 

(4)  Foot  V.  Moigan,  1  Hill,  654. 
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father  had  married  the  defendant's  brother's  widow,  the  father  being 
dead  at  the  time  of  the  trial,  is  no  ground  for  principal  challenge ;)  (n) 
that  the  juror  is  god-father  to  the  party's  child,  or  the  party  god-father 
to  the  juror's  child  i  that  the  juror  has  land  which  depends  upon  the 
same  title  as  the  land  in  question  ;  and  so  in  all  other  cases  where  the 
juror  has  an  interest  in  the  action,  direct  or  collateral  ;{o)  that  the  juror 
has  before  given  a  verdict  in  the  same  cause,  or  upon  the  same  title  or 
matter,  though  between  other  parties  ;  that  he  was  chosen  arbitrator  in 
the  same  cause,  by  one  of  the  parties,  and  had  entered  upon  an  examina- 
tion of  it ;  but  otherwise  if  he  were  chosen  indifferently  by  both  parties ; 
that  he  is  counsellor,  servant  or  of  fee,  of  either  party  i{p)  that  he  is 
tenant  of  either  party  }{q)  that  he  is  of  the  same  society  or  corporation 
with  either  party  ;(r)  (although,  in  a  recent  case,  it  was  ''held  to  be  no 
ground  of  challenge  to  a  juror,  that  he  was  a  freemason j  where  one  of 
the  parties  to  the  suit  was  a  freemason^  and  the  other  not  \{s)  but  that 
he  is  his  fellow  servant,  is  but  a  challenge  to  the  favor ;(/)  that  he  has 
taken  information  of  the  case,  before  he  is  sworn. (u)  So,  also,  it  is 
principal  cause  of  challenge  to  a  juror,  that  since  he  has  been  returned, 
he  has  eaten  or  drunk  at  the  expense  of  one  of  the  parties  ;(v)  (but, 
that  one  of  the  parties  has  lately  been  entertained  at  the  juror's  house,  is 
only  matter  of  challenge  to  the  favor ;)  (w)  that  one  of  the  parties  has 
labored  the  juror,  and  given  him  money  or  other  thing  for  his  verdict ; 
but  if  the  party  only  labor  the  juror  to  appear  and  act  conscientiously, 
it  is  no  matter  of  challenge  whatever ;  that  an  action,  implying  malice 
or  displeasure,  is  pending  between  the  juror  and  one  of  the  parties  3  but 
if  not  implying  malice,  &c.  it  is  but  matter  of  challenge  to  the  favor.(a:) 
Another  kind  of  principal  challenge  to  the  polls  is  called  challenge 
propter  delictum  :  which  is  an  objection  that  the  juror  has  been  convict- 
ed of  an  infamous  crime,  that  is,  a  crime  punishable  with  death  or  im- 
prisonment in  a  state  prison  ;{y)  but  in  this  case  the  competency  of  the 
juror  is  generally  restored  by  a  free  pardon. 

The  causes  of  challenge  to  the  polls  for  favor  are  indefinite.  Jurors 
should  in  this  respect  be  free  from  all  manner  of  exception. (z)  Such  is 
the  purity  of  our  law,  that  no  man  shall  have  his  cause  tried  by  a  juror, 


(n)  7  Oowen,  478,  and  see  note.  (t)  Co.  Litt  167. 

(0)  Se«aBurr.l847.    2  John.  194.    5        (u)  2  Hale,  306. 

Mass.  R.  90.    2  South.  686.  (v)  Go.  Litt.  Id7. 


(p)  Co.  Litt  157.  (to)  8  Salk.  81. 

iq)  Gilb.  C.  B.  95.  (x)  Co.  Litt.  157. 

f  r)  8  Bl.  Com.  368.  Cy}  2  R.  S.  587,  §  82. 

(a)  18  Wen.  9.    See  the  remarks  of       {x)  2  John.  194. 
C.  J.  Savage,  Id.  22. 
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against  whom  he  can  raise  a  reasonable  ground  of  suspicion ,  as  to  his 
indifference.  There  are  a  thousand  strings  by  which  the  human  heart 
may  be  touched,  and  passions  by  which  it  may  be  affected,  that  are  not 
reducible  to  any  general  rule.  These  may  bias  the  mind  as  much,  and 
sometimes  more,  than  circumstances  which  raise  more  evident  presump- 
tion of  partiality.  Close  and  intimate  habits  of  friendship  with  one  of 
the  parties,  will  frequently  cause  a  stronger  bias  in  the  mind,  than  more 
open  causes ;  and  this  is  the  more  dangerous,  as  it  often  hath  a  secret 
unknown  effect  upon  the  mind  that  the  juror  himself  is  no  way  sensible 
of,  and  therefore  takes  no  pains  to  guard  against.  If  it  can  be  proved 
by  the  cdnduct  or  conversation  of  the  juror,  that  he  hath  an  inclination 
in  favor  of  one  party  more  than  another ;  or  any  enmity  between  the 
juror  and  one  of  the  parties ;  or  a  family  dispute  between  them,  all  these 
and  numberless  other  causes  are  sufficient  to  be  put  to  triers,  to  declare 
the  indifference  or  unindifference  of  the  juror.  Any  circumstance  which 
can  be  raised,  showing  that  the  juror  is  not  wholly  free  from  a  reasona- 
ble suspicion  of  bias,  is  sufficient  for  the  triers  to  set  him  aside  :  and  this 
they  should  do,  where  they  are  in  doubt  as  to  whether  the  juror  is  indif- 
ferent, (a)  These  causes  of  challenge  to  the  favor,  very  frequently  hap- 
pen from  circumstances  which  no  way  impeach  the  juror.  It  is  no  dis- 
honor to  be  the  intimate  friend  and  companion  of  any  man  in  good 
credit,  nor  is  it  any  offence  to  resent  injuries,  and  differ  with  a  man  that 
treats  yoil  ill ;  nor  is  it  any  impeachment  of  a  man,  that  on  two  of  his 
neighbors'  differing,  he  should  feel  an  inclination  that  one  should  prevail 
over  the  other  ;  yet,  in  either  of  these  cases,  a  person  thus  circumstanced, 
cannot  be  said  to  stand  free  from  a  suspicion  of  bias. (6)  The  causes  of 
favor  are  infinite  ;{c)  and  with  regard  to  all  cases  of  challenges  to  the 
favor,  in  the  strong  and  emphatic  language  of  Lord  Coke,(<2)  '^  The  rule 
of  law  is,  that  the  juror  must  stand  indifferent,  as  he  stands  unsworn." 

Concerning  the  time  when  a  challenge  is  to  be  made. 

No  challenge,  either  to  the  array  or  to  the  polls,  can  be  made  before 
a  full  jury  have  appeared. (e)  If  you  have  divers  causes  of  challenge  to 
the  array,  or  to  the  polls,  they  must  all  be  made  at  once,  and  cannot  be 
tried  separately.  If  one  party  challenge,  and  the  juror  be  found  indif- 
erent,  the  other  party  may  then  challenge.  After  you  have  taken  a  chal- 
lenge to  the  poll,  you  cannot  challenge  the  array ;(/)  but  a  challenge  to 
the  array  may  be  made  at  any  time  before  one  of  the  jurors  sworn,  and 

a)  4  C.  H.  Recofder,  81.  (d)  Id. 

0  Sc 


h)  See  Penning,  on  Small  CSaUies,        («)  2  Hawk.  c.  48,  §  1. 
I7i,  3.  (/)  Co.  Litt.  158,  a. 

(c)  Ck>.  litt  157,  b. 
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a  challenge  to  the  polls  at  any  time  before  the  juror  challenged  is 
sworn  ;{g)  but  after  he  is  sworn,  it  is  then  too  late.(A)  It  is  immaterial 
which  party  challenges  first ;  but  the  party  who  first  begins  to  challenge, 
must  finish  all  his  challenges  before  the  other  begins ;  otherwise  he  is 
precluded  from  making  any  other  challenges.  Also,  the  challenges  of 
the  party  who  challenged  first,  shall  be  first  tried.(t) 

Concerning  the  manner  of  making  and  trying  the  challenge. 

If  the  challenge  be  a  principal  one,  either  to  the  array  or  the  pollsj  the 
cause,  or  facts  which  are  the  ground  of  challenge,  must  be  stated  to  the 
justice  in  writing  or  by  parol,  whereupon  the  opposite  party  may  either 
take  issue  by  denying  the  truth  thereof,  or  demur,  upon  which  a  joinder 
in  demurrer  follows,  as  in  pleading.(j)  A  demurrer  admits  the  fact,  as 
in  other  cases,  and  presents  a  mere  question  of  law  to  be  determined  by 
the  magistrate,  and  this,  whether  the  challenge  be  to  the  array,  or  to  the 
polls.(A;) 

A  principal  challenge,  either  to  the  array  or  to  the  polls,  is  tried  by 
the  justice  alone,  on  the  oath  of  witnesses,  who. are  sworn  in  this  form  : 

Form  of  oath  to  witness  upon  trial  of  a  challenge. 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touching  the  challenge  depending. 

The  juror  himself  may  be  sworn  and  examined  to  any  point,  which 
doth  not  tend  to  his  infamy  and  disgrace,  to  discredit  or  dishonor  him,  or 
subject  him  to  punishment.(/)  Thus,  he  may  be  asked  whether  he  is  a 
freeholder  or  not  ;(m)  or  whether  he  has  given  his  opinion  and  the  like, 
but  not  whether  he  hath  been  convicted  and  punished  for  an  infamous 
crime.(n)  In  case  the  juror  is  himself  sworn,  the  oath  to  be  adminis- 
tered may  be  in  the  following  form : 

Form  of  oath  to  juror  upon  the  trial  of  a  challenge. 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touching  your  competency  as  an  impartial  juror  be- 
tween A.  B.  plaintiff  and  C.  D.  defendant.(o) 


Sf!S 


Penning,  on  Small  Causes,  170.  (0  Co.  Litt  158.    1  Salk.  153.    19 

John.  133.  John.  115. 

(t)  Trials  per  pais,  144.  (m)  16  John.  180. 

O)  ^  Wood.  Lee.  346,  n.  (1),  and  see  (n)  See  cases  cited  Bac.  Abr.  tit.  Ju- 

ante,  p.  285  to  288.    6  Cowen,  666.    7  ries,  (£)  12.    See  also  Goodwin's  Trial, 

id.  108.  37,  &c.    16  John.  180. 

(k)  9  John.  260.    7  Cowen,  108.  (o)  See  Goodwin's  Trial,  37. 


OF  TRIAL  BY  JURY.  349 

If  the  challenge  be  to  the  array,  for  fayor  in  the  constable,  the  party 
states  to  the  justice,  generally,  that  he  challenges  the  array  for  favor  in 
the  constable;  to  which  the  other  party  cannot  demur,  but  must  take  is- 
sue upon  it.  This  is  then  tried  in  the  manner  we  shall  presently  notice, 
and  the  finding  of  the  triers  is,  in  terms^  that  the  constable  is  either  in- 
different or  7M)t  indifferent^  between  the  parties,  which  is  followed  by 
the  judgment  of  the  justice,  that  the  panel  be  quashed  or  affirmed^  ac- 
cording to  the  finding  of  the  triers. 

If  issue  be  joined  on  a  challenge  to  the  array  for  favor,  the  justice 
may,  in  his  discretion,  appoint  two  triers  from  among  the  jury,  or  other 
good  men,(p)  whose  duty  it  is  to  try  the  question  presented,  and  report 
their  finding  to  the  justice. 

Form  of  the  oath  of  triers^  on  a  challenge  to  the  array  for  favor. 

Yon  do  swear  that  you  will  well  and  truly  try  this  issue  of  challenge, 
to  the  array  of  jurors  in  this  suit,  between  James  Jackson^  plaintiflf,  and 
Richard  Roe^  defendant,  and  a  true  finding  make  according  to  evidence. 

If  a  challenge  to  the  polls  be  for  favor,  the  party  challenging  states 
to  the  justice,  that  A.  B.,  the  juror  called^  is  not  indifferent  between  the 
partiesyfor  which  cause  he  challenges  him;  and  if  the  opposite  party 
deny  this,  the  proceeding  is  as  follows  :  If  a  juror  is  challenged  before 
any  one  of  the  panel  sworn,  two  triers  shall  be  appointed  as  we  men- 
tioned before,  who  shall  proceed  to  try  him  as  above  directed  ;  and  if  he 
be  found  indifferent  and  sworn,  he  and  the  two  triers  shall  try  the  next 
juror  challenged ;  and  as  soon  as  two  jurors  be  found  indifferent,  the 
first  two  triers  shall  be  discharged ;  and  if  there  be  any  more  challenges, 
the  two  jurors  tried  and  found  indifferent  shall  try  the  rest.  If  two  ju- 
rors are  sworn  before  the  challenge  is  made,  they  are  sworn  as  triers  in 
all  cases,  but  if  one  be  sworn  without  challenge,  and  the  next  chal- 
lenged, two  triers  must  be  appointed  and  sworn  with  the  first,  who,  to- 
gether with  him,  constitute  the  triers ;  the  two  persons  selected  for  that 
purpose  to  be  discharged  as  before  mentioned,  on  two  jurors  being  found 
indifferent.  (9) 

Form  of  the  oath  oftriersy  on  a  challenge  to  the  polls  for  favor. 
You  do  swear  that  you  will  well  and  truly  try,  and  truly  find,  whether 


(p^  9  John.  260.  and  cases  there  cited.    Grah.  Prac.  2d 

(g)  See  Penning,  on  Small  Causes,    ed.  307,  and  the  cases  there  cited. 
173, 4.    Bac.  Abr.  tit  Juries,  (£)  pi.  12, 
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A.  B.,  the  juror  challenged,  stands  indifferent  between  James  Jackson^ 
plaintiff,  and  Richard  Roe^  defendant,  in  the  issue  of  challenge  about  to 
be  tried. (r) 

The  triers  then  sit  and  hear  the  evidence,  the  witnesses  being  sworn, 
according  to  the  form  before  given.  They  ought  conscientiously  to  de- 
termine I  and  if,  from  the  evidence  given,  they  think  there  is  reasonable 
ground  of  suspicion  that  the  juror  challenged  doth  not  stand  wholly  in- 
different between  the  parties,  they  ought,  without  doubt  or  hesitation,  to 
find  the  challenge  true;  and  on  the  other  hand,  if  they  think  from  the 
evidence  that  the  juror  stands  entirely  free  from  any  reasonable  suspi- 
cion of  bias,  they  will  find  the  challenge  not  true.{s) 

If  a  challenge  be  properly  taken,  it  is  the  duty  of  the  justice  to  receive 
and  determine  it ;  and  where  a  challenge  is  improperly  overruled  by  the 
justice,  though  the  party  afterwards  go  to  trial,  it  is  no  waiver  of  the 
objection,  but  the  judgment  will,  notwithstanding,  be  reversed. (^) 

For  a  full  collection  of  the  English  and  American  cases  relating  to 
the  subject  of  challenges,  see  1  Cowen,  426  to  442,  in  note^  from  which 
most  of  the  foregoing  remarks  are  extracted. 

Of  proceeding  J  when  a  sufficient  number  of  jurors  appear. 

When  a  sufficient  number  of  unexceptionable  jurors  appear,  after  all 
challenges  (if  any)  are  heard  and  determined,  they  are  next  sworn  in 
the  following  form  : 

Form  of  jurors  oath. 

You  do  swear  well  and  truly  to  try  the  matter  in  difference  between 
James  Jackson^  plaintiff,  and  Richard  Roe^  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give  according  to  evidence.(tf) 

■ 

In  conducting  the  evidence,  the  party  who  h^th  the  affirmative  begins. 
This  is  generally  the  plaintiff,  unless  the  defendant  contents  himself  with 
pleading  affirmatively  some  special  plea,  without  joining  with  it  the  gen- 
eral issue.  After  the  party  thus  holding  the  affirmative,  goes  through, 
the  adverse  party  follows  ;  when  he  is  done,  the  party  having  the  affir- 
mative will  be  permitted  to  give  evidence  to  rebut  the  testimony  of  his 
adversary,  and  impeach  the  credit  of  his  witnesses  ;  and  then  the  other 


(r)  1  Salk.  152,  pi.  1.    See  Cleik'f       (0  1  John.  316. 
AMist.  ed.  of  1884,  p.  246.  (u)  2  R.  S.  174,  §  103. 

(8^  Pennugf.  on  Small  GauBes,  174. 
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party  the  same.  In  practice,  it  is  usual  for  one  party  after  the  other  to 
examine  what  witnesses  they  choose,  until  they  are  both  through  with 
their  evidence.(v)  The  statute  prescribes  the  following  form  of  oath  to 
be  administered  to  witnesses  :{w) 

Form  of  oath  to  be  administered  to  toitness. 

You  do  swear,  that  the  evidence  you  shall  give  relating  to  the  matter 
in  difference  between  James  Jackson^  plaintiff,  and  Richard  Roe^  defen- 
dant, shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

After  the  evidence  is  closed,  the  parties,  by  themselves  or  counsel, 
may  make  such  observations  to  the  jury  as  are  applicable  to  their  case ; 
the  party  holding  the  affirmative  to  close  the  argument(a:)  This  is  the 
natural  order  of  the  trial,  either  before  the  justice  or  jury. 

During  the  trial,  after  the  jury  are  sworn,  the  parties  may  agree  to 
withdraw  a  jurdr.  This  is  usually  done  on  the  recommendation  of  the 
justice,  in  cases  where  it  is  doubtful  whether  the  action  will  lie,  or  where 
the  justice  intimates  an  opinion,  that  under  the  peculiar  circumstances  of 
the  case,  the  action  should  proceed  no  further.  It  was  at  one  time  sup- 
posed that  this  could  not  be  done  without  consent ;  and  on  doing  so,  it 
was  held  that  each  party  paid  his  own  costs.  It  is  now,  however,  well 
settled  that  courts  may,  in  the  exercise  of  a  sound  discretion,  allow  a  ju- 
ror to  be  withdrawn,  and  still  retain  the  cause  for  trial,  instead  of  non- 
suiting a  plaintiff  for  a  defect  in  his  proof;  as  in  case  of  surprise  or  mis- 
take on  his  part  in  the  preparation  of  his  cause  for  trial  \  and  this,  even 
where  the  defendant  has  not  wilfully  misled  the  plaintiff.  It  seems  also 
that  the  withdrawing  of  a  juror  by  consent,  is  no  bar  to  a  future  action 
for  the  same  cause.  And  discharging  a  jury,  by  consent,  does  not  ter- 
minate the  suit ;  and  is,  in  this  respect,  like  the  withdrawing  of  a 
juror.(y)(6) 


I 


o)  Penning,  on  Small  Cautes,  175.  (y)  See  Grab.  Prac.  2d  ed.  291,  and 

^1  2  R.  S.  174,  §  108.  the  cases  there  cited.     See  also  6  Carr. 

Id.  &  Payne,  230. 


(5)  It  is  provided  by  statute,  (2  R.  S.  158,  §  1,)  that  where  no  special  provision 
is  otherwise  made  by  law,  justices'  courts  shall  be  vested  with  all  the  necessary 
powers  which  are  possessed  by  courts  of  record  in  this  state.  I  have  been  unable  to 
find  any  thing  in  the  statute  prohibiting,  in  justices'  courts,  the  well  established 
practice  in  courts  of  record  of  withdrawing  ajuror,  and  hence  conclude  that  the 
practice  is  applicable  to  the  former  courts.  There  can  be  no  doubt  that  (he  bene- 
fits and  advantages  to  be  derived  from  the  practice  apply  with  as  much  force  to  one 
court  as  the  other.  The  only  difficulty  which  suggests  itself  to  my  mind,  is,  that 
fli9  statute  has  made  no  express  provision  for  the  adjoumment  of  a  cause  after  tha 
trial  hu  commenced,  and  yet  this  power  is  reiy  properiy  exercised  in  many  cases. 
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After  the  evidence  is  closed  on  both  sides,  and  before  the  cause  is  sub* 
mitted  to  the  jury  by  the  parties,  it  frequently  becomes  a  question,  whe- 
ther either  party  may  call  further  testimony  in  the  cause.  After  the 
cause  is  finally  submitted  either  to  the  justice  or  jury,  it  is  then  clearly 
too  late.  At  any  time  before  this,  or  at  any  time  before  the  counsel  oo 
both  sides  have  closed  their  arguments,  it  is  discretionary  with  the  jus- 
tice, either  to  admit,  or  reject  such  further  testimony  ;  and  if  such  dis- 
cretion be  exercised  properly,  either  in  receiving  or  refusing  it,  the  judg- 
ment will  not  for  that  reason  be  reversed.  It  can  never  be  claimed  by 
either  party  at  the  trial,  as  a  matter  of  strict  right,  to  open  the  cause  to 
proof,  after  full  opportunity  has  been  given  to  each  side  to  be  heard,  and 
the  testimony  has  been  regularly,  and  by  mutual  consent,  closed.  The 
subsequent  admission  of  testimony  must  rest  in  the  discretion  of  the  court, 
duly  exercised  according  to  the  circumstances  of  the  case.(z)  If  the  op- 
posite party  be  present,  with  his  witnesses  and  proofs,  it  will  be  reason- 
able to  receive  the  additional  testimony  offered  ;  for  then,  no  injury  can 
result  to  him  ;  but  if,  after  the  party  offering  the  testimony,  declares  he 
has  done  with  the  examinatipn  of  witnesses,  and  the  opposite  party,  or 
his  witnesses  have,  in  consequence  of  this,  left  the  court,  it  would  be  un- 
reasonable to  receive  such  additional  testimony,  unless  the  opposite  par- 
ty and  witnesses  are  first  recalled.  Witnesses  are  not  bound  to  stay 
after  the  parties  have  declared  that  they  have  done  with  the  proofs,  for 
this  is  equivalent  to  a  discharge  of  the  witnesses.  The  admission  of  the 
supplemental  proof,  is  in  fact  a  fresh  trial  of  the  cause,  and  unless  the 
party  have  full  opportunity  to  be  present  with  his  witnesses,  to  repel  the 
testimony,  if  in  bis  power,  he  has  just  cause  to  complain  on  the  ground 
of  surprise. (a)  On  the  other  hand,  where  the  counsel  for  the  defendant 
had  summed  up  to  the  jury,  and  while  the  plaintiff's  counsel  was  pro- 
ceeding to  close  the  argument  on  his  part,  the  defendant's  counsel  stated 
to  the  judge,  that  be  had  just  discovered  some  material  testimony  on  his 
part,  which  he  offered,  but  the  judge  rejected  it,  supposing  that  he  had 
no  discretion,  none  of  the  objections  above  stated  appearing ;  it  was  held 
erroneous,  and  the  verdict  accordingly  set  aside.(6)  There  is,  perhaps, 
generally  danger  of  injustice,  in  allowing  the  examination  of  witnesses 


n 


2  John.  CaB.  319,  per  Kent,  J.  (6)  7  John.  806. 

Id. 


from  necessitv ;  instance  an  adjournment  upon  the  issuing  of  an  attachment  for  a 
witness,  which  may,  without  doubt  be  done  after  the  trial  has  commenced,  espe- 
cially if  notioe  of  an  intention  to  apply  is  previously  given.  So,  where  a  ju/or  is 
withdrawn,  a  justice  would,  from  the  necessity  of  the  case,  be  authorized  to  ad- 
journ the  cause ;  at  all  events,  there  would  be  no  impropriety  in  holding  the  cause 
open  a  sufficient  length  of  time  to  enable  the  plaintiff  to  supply  the  deficiency  in  his 
testimony,  say  twenty -four  hours,  or  tome  short  period. 
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to  be  renewed,  after  both  parties  have  rested.  Witnesses,  who  general- 
ly attend  with  reluctance,  and  can  with  difficulty  be  depended  on  as 
being  in  court  on  the  call  of  the  cause,  and  during  the  trial,  are  apt  to 
seize  on  such  a  crisis,  as  an  entire  absolution  from  further  attendance, 
and  retire  from  court.  The  question  whether  the  examination  shall  be 
opened,  is,  therefore,  often  very  far  from  standing  merely  upon  a  waste 
of  the  time  of  the  court,  or  a  mistaken  omission,  or  a  new  discovery  of 
evidence  on  the  side  proposing  to  open  the  case.  It  may  work  a  mate- 
rial wrong  to  the  opposite  party,  who  is  thus,  perhaps,  left  unable,  even 
by  his  own  deposition,  to  explain  wherein  he  is  to  suffer.  To  him  it  is 
many  times  of  peculiar  importance,  that  all  the  testimony  should  be 
heard,  while  his  witnesses,  and  his  entire  means  of  private  and  public 
explanation  are  present,  or  within  his  immediate  reach.  Yet,  in  all 
cases,  it  is  a  matter  of  discretion  with  the  justice,  in  any  stage  of  the 
cause,  before  the  jury  shall  have  retired,  to  allow  the  re-examination  of 
witnesses,  and  perhaps  receive  additional  witnesses  ;  and  it  is  generally 
taken  as  quite  a  hard  measure  of  justice  when  he  refuses.(c) 

Occasionally,  the  delay  of  a  trial,  and  even  the  discharge  of  a  jury 
becomes  necessary,  in  order  to  complete  the  examination  of  a  witness. 
Thus,  if  a  witness  be  seized  with  sudden  illness,  so  that  a  full  examina- 
tion cannot  be  had,  the  true  course  seems  to  be  for  the  party  to  move  a 
postponement  of  the  trial,  which  it  is  presumed  the  court  may  grant,  even 
if  it  require  the  discharge  of  the  jury,  and  a  re- trial.  But  where  the 
cross  examination  of  the  plaintiff's  witness,  after  being  commenced,  was 
interrupted  by  a  fit,  so  that  it  could  not  be  completed,  and  the  plaintiff 
was  prevented  from  re-examining,  yet  neither  party  requesting  a  post- 
ponement, the  court  refused  a  new  trial,  on  the  application  of  the  plain- 
tiff, who,  notwithstanding,  chose  to  go  on  with  the  trial,  and  take  the 
chance  of  a  verdict  against  him.  He  complained  that  he  was  deprived 
of  all  opportunity  to  re-examine,  to  certain  points  coming  out  on  the 
cross  examination,  which  required  explanation  by  re-examination. ((2) 

The  trial  may,  as  we  before  observed,  be  intercepted  by  a  non-suit  as 
mentioned  ante,  pp.  335,  336.  This  must  be  before  the  cause  is  finally 
submitted  to  the  jury.  The  justice  has  no  right  afterwards,  to  order  the 
plaintiff  non-suited. (e)     The  room  for  the  hearing  of  the  cause  should 


(c)  Coweo  &  Hill's  Notes  to  Phil.  Ev.  to  deliver  their  verdict,  the  plaintiff  may 
pp.  716,  717,  &c.  and  the  cages  there  withdraw  and  submit  to  a  non-suit  be- 
cited.  fore  the  verdict  is  pronounced.    This, 

(d)  Id.  however,  he  cannot  do,  when  there  is  no 

(e)  3  John.  430.    Penning,  on  Small  jury,  and  the  cause  is  finally  submitted 
Causes,  175.    But  after  the  cause  'if  sub-  to  the  justice.    See  ante,  pp.  335^  336. 
mitted  to  the  jury,  and  when  they  return 
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be  kept  quiet,  and  the  jury  afforded  every  facility  for  hearing  the  cause, 
possible.  They  should  be  kept  as  distinct  as  may  be,  from  the  interfer- 
ence of  either  the  parties  or  strangers. 

There  have  been  some  decisions  to  the  effect  that  the  drinking  of  spir- 
ituous liquors  by  a  juror,  during  the  progress  of  a  trial,  was  sufficient  to 
warrant  the  setting  aside  of  the  verdict,  (y*)  But  the  supreme  court  de- 
cided in  a  recent  case(6)  that  those  decisions  could  not  be  supported ; 
and  they  held  that  every  irregularity  in  a  juror  which  would  subject  him 
to  censure,  whether  in  drinking  spirituous  liquors,  separating  from  his 
fellows,  or  the  like,  should  not  overturn  the  verdict  unless  there  is  some 
reason  to  suspect  that  the  irregularity  may  have  had  some  influence  on 
the  final  result  of  the  cause.  Accordingly  where  jurors,  during  the  trial 
of  a  cause,  were  allowed  to  separate,  and  one  of  them  drank  spirituous 
liquors,  it  was  held  not  a  ground  for  setting  aside  the  verdict ;  it  not  ap- 
pearing that  in  so  doing,  he  violated  any  express  direction  of  the  court, 
and  there  being  no  reason  to  suppose  that  he  drank  to  excess,  or  upon 
the  invitation,  or  at  the  expense  of  either  of  the  parties. (7) 

In  case  there  is  no  non-suit,  after  the  evidence  is  closed,  and  the  par- 
ties, or  their  counsel  have  finished  their  observations,  the  jury  may,  if 
they  please,  give  their  verdict  immediately  without  retiring  to  deliber- 
ate.(g)  But,  in  all  cases,  where  any  doubt  or  difficulty  can  possibly 
arise,  it  is  best  for  the  jury  to  take  some  time  to  deliberate  on  the  evi- 
dence ;  in  which  case  they  must  be  alone.  For  this  purpose,  a  constable 
is  sworn,  according  to  the  form  prescribed  by  the  statute,(A)  which  we 
shall  presently  give.  In  all  cases  where  the  jury  retire,  it  must  appear 
that  a  constable  was  sworn  to  attend  them,  unless  otherwise  agreed,  or 
it  will  be  error  .(i) 

Form  of  constable^ s  oath^  on  retiring  with  jurors. 
You  swear  in  the  presence  of  Almighty  God,  that  you  will,  to  the  ut- 
most of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  to- 
gether, in  some  private  and  convenient  place,  without  any  meat  or  drink, 
except  such  as  shall  be  ordered  by  me  ;  that  you  will  not  suffer  any 
communication,  orally  or  otherwise,  to  be  made  to  them  ;  that  you  will 
not  communicate  with  them  yourself,  orally'  or  otherwise,  unless  by  my 
order,  or  to  ask  them  whether  they  have  agreed  on  their  verdict,  until 
they  shall  be  discharged  ;  and  that  you  will  not,  before  they  render  their 


(/)  15  John.  455.    2  Cowen,  562.  (K)  2  R.  S.  174,  §  109. 

(g)  8  John.  437.  (0  ^  John.  532. 

(6)  Wilson  V.  Abrahams^  1  Hill,  207.    (7)  Id.  ib. 
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Terdict,  communicate  to  any  person  the  state  of  their  deliberations,  or 
the  verdict  they  have  agreed  on. 

• 

It  is  proper  to  notice  here,  with  regard  to  these  oaths  to  the  jury,  \17it- 
nesses  and  constable,  the  forms  of  which  are  given  by  the  statute,  that  it 
was  formerly  held  error,  where  they  were  not  administered  word  for 
word,  according  to  the  form  prescribed.  This  decision  grew  out  of  the 
great  strictness  of  the  common  law,  in  requiring  a  rigid  adherence  to 
statute  forms  ;  and  where  a  justice  in  his  return  misrecited  the  form  of 
the  constable's  oath,  the  judgment  was  for  that  reason  alone  reversed. (8) 
To  remedy  this,  the  statute,  (1  R.  L.  of  1813,  p.  397,  §  17,)  was  passed, 
which  rendered  it  necessary^  that  the  party  alleging  such  defect  for  error, 
should  object  at  the  time  the  oath  was  administered,  and  unless  that  was 
done,  the  judgment  would  not  be  reversed  for  such  cause. (j)  This  last 
mentioned  act  has  not  been,  in  terms,  re-enacted  in  the  revised  statutes, 
but  enough  appears  from  the  various  provisions  scattered  through  the 
statute  book,  to  show  that  such  was  the  evident  intention  of  the  legisla- 
ture. (See  2  R.  S.  185,  §  181.  Id.  343,  §  4.  Id,  344,  §  7.  Id.  §  8.) 
See  also  2  Halst.  344,  where  it  was  held  in  New-Jersey,  independent  of 
any  statutory  provision  of  the  kind  above  mentioned,  that  where  the  jus- 
tice administers  the  form  of  oath  usually  administered  in  courts  of  jus- 
tice, it  is  sufficient,  though  he  has  not  pursued  the  precise  form  pre- 
scribed by  the  statute.(9) 

If  the  jury  do  not  retire,  a  constable  need  not  be  sworn  to  attend 
them.(A;)  And  it  is  erroneous  to  swear  any  other  person  to  this  charge, 
when  they  do  retire,(/)  unless  indeed  the  parties  agree  to  this,  which  if 
they  do,  or  agree  that  they  may  retire  without  any  person  to  attend  them, 
this  will  take  away  the  error.(m)  And  if  they  agree  that  the  jury  may 
retire  without  any  constable  to  attend  them,  neither  party  can  afterwards 
object  to  the  verdict,  on  certiorari,  because  the  jury  eat,  drink,  or  admit 
other  persons  to  their  room.(n) 

After  the  jury  have  retired,  it  is  their  duty  to  continue  together,  until 
they  return  into  court,  without  having  any  communication  with  any  per- 
son, either  on  the  subject  of  the  case,  or  any  other  subject ;  although 
where  two  jurors,  (after  the  jury  had  retired  to  consider  of  their  verdict,) 
separated  from  their  fellows,  and  were  gone  some  hours,  but  returned, 


(  j)  3  John.  4d0.  (m)  11  John.  134. 

(k)  8  John.  437.  (n)  Id. 

(0  2  Gaines,  221. 

(8)  2  Gaines,  134. 

(9)  See  on  this  subject,   Gowen  k  Hill's  Notes  to  Phil.  Ev.  p.  705^ 
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and  joined  in  the  verdict,  there  appearing  to  have  been  no  probability  of 
abuse,  the  court  refused  to  set  aside  their  yerdict.(o)     So,  if  a  juror  leave 
his  seat,  for  a  short  time,  without  the  knowledge  of  the  court,  or  parties, 
but  no  testimony  is  given  during  his  absence,  and  he  holds  communica- 
tion with  no  one,  on  the  subject  of  the  cause,  though  this  is  a  contempt 
of  the  court,  it  does  not  avoid  the  verdict. (p)     So,  where,  after  a  jury 
had  retired,  to  deliberate  on  their  verdict,  they  sent  for  the  justice  and 
asked  him  whether  they  could  add  any  thing  to  the  charge  of  the  plain- 
tiff, and  he  answered  noy  and  left  them  without  any  thing  further  being 
said,  this  was  held  not  to  be  an  irregularity,  for  which  the  verdict  could 
be  set  aside.(9)     And,  as  a  general  rule,  the  mere  separation  of  a  jury, 
after  they  have  agreed  upon  their  verdict,  unless  there  be  some  suspicion, 
(and  the  slightest  is  sufficient)  of  abuse,  will  not  prejudice  the  verdict  ;(r) 
but  if  they  eat  or  drink  at  the  expense  of  the  party,  for  whom  they  find 
a  verdict,  it  avoids  the  verdict.  (5)     So  where  a  jury  procured  their  sep- 
aration, by  pretending  to  the  constable  that  they  had  agreed  upon  a 
sealed  verdict,  when  in  truth  they  had  not,  and  conversations  out  of 
doors  were  afterwards  carried  on  in  the  presence  of  some  of  them,  rela- 
tive to  the  suit,  by  persons  not  on  the  jury  ;  and  on  assembling,  they 
were  sent  out  again,  though  this  was  objected  to  by  the  plaintiff;  and 
then  they  returned  with  a  verdict  for  the  defendant,  it  was  held,  that 
the  verdict  should  be  set  aside  ;{u)  but  where  a  jury  separated,  after 
agreeing  on  a  sealed  verdict,  and  on  coming  into  court  one  of  them  dis- 
sented, but  subsequently  on  the  jury  being  sent  out  again,  agreed  on  the 
verdict,  the  verdict  was  held  good.(t?)     So,  also,  it  is  irregular  for  a  ju- 
ry, each  to  put  down  a  sum  which  they  find  for  the  plaintiff,  add  the 
sum  together,  divide  it  by  the  number  of  jurors,  and  adopt  the  quotient 
as  their  verdict  ;(io)  but  if  it  be  merely  adopted,  as  a  mode  of  arriving 
at  a  reasonable  measure,  without  binding  themselves  to  abide,  at  all 
events,  by  the  contingent  result,  the  verdict  is  good.(x)     See,  also,  as  to 
the  irregularities  and  misconduct  of  jurors,  and  their  effect  upon  the  ver- 
dict, Graham  on  New  Trials,  61  to  131. 

The  foregoing  remarks  in  regard  to  the  conduct  of  jurors,  are  extract- 
ed from  Graham's  Practice,  2d  ed.  313  to  315.  See  also  on  the  same 
subject,  1  Cowen,  221  to  237,  in  note. 


(0)  1  Cowen,  221. 
(p)  3  id.  355. 
(q)  5  John.  111. 


note.    1  Chit.  R.  401,  and  the  cases  cited 
4  Cowen,  26  to  89. 
(«)  2  Wen.  352. 
2  Cowen,  589.    4  id.  26.  (w)  I  Cowen,  288.    3  Oaine8,57.   15 

Co.  Litt.  277.    4  Bam.  &  Adolph.    John.  87.    10  Wen.  595. 
68i. '  (x)  4  John.  487. 

(u)  5  Cowen,  283,  and  see  1  id.  221, 
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The  jury,  in  a  justice's  court,  have  a  right  to  decide  both  the  law  and 
the  fact,  subject  to  a  review  upon  certiorari,  if  they  decide  erroneously. (y) 
And  the  law  of  trial  by  jury  in  other  courts,  applies  to  this.(2)  Accor- 
dingly, after  going  out  of  court,  they  shall  have  no  evidence  with  them 
except  what  was  shown  to  the  court,  as  evidence  upon  the  trial  ;  nor 
even  this,  without  the  direction  of  the  court.  The  justice  may  permit 
them  to  take  to  their  room  letters  patent,  and  deeds  under  seal,  and  ex- 
emplifications of  evidence  given  in  the  court  of  chancery,  if  the  wit- 
nesses who  gave  such  evidence  be  dead  ;{a)  and  so  any  public  docu- 
ments which  are  evidence  of  themselves. (6)  With  the  consent  of  par- 
ties, they  may  take  with  them  books  or  writings,  not  under  seal.(c)  The 
practice  in  this  state,  however,  as  stated  by  Mr.  Graham  in  his  treatise 
on  New  Trials,  is  not  to  allow  the  jurors  to  have  the  papers  produced  in 
evidence,  without  the  consent  of  parties;  though  he  thinks  this  should 
be  referred  to  the  sound  discretion  of  the  judge. ((2)  But  in  a  recent 
case  before  the  supreme  court,(10)  Cowen,  J.  observes, "  The  question  is 
less  what  the  practice  should  be,  when  considered  a  priori^  than  what  it 
is,  as  collectable  from  books  of  authority,  the  proofs  of  the  common 
law.  These  are  decidedly  against  the  practice,  as  a  general  one."  And 
after  referring  to  the  authorities  he  further  remarks,  '^  The  evidence  of 
the  law,  as  it  stands  upon  authority  and  practice,  seems  to  be  all  one 
way  ;  and  that  is  against  loading  the  jury  with  papers  which  they  often 
will  not  understand,  and  sometimes,  perhaps,  cannot  even  read.  As  a 
general  rule,  it  seems  much  safer  that  the  contents  should  be  communi- 
cated to  them  only  by  counsel  in  presence  of  the  court.  A  parcel  of 
papers  among  a  dozen  men,  however  intelligent,  can  hardly  ever  be 
properly  examined  and  appreciated."(ll) 

If  the  jury  examine  a  witness  by  themselves,  though  the  same  evi- 
dence which  was  given  in  court,  it  would  avoid  the  verdict  ;{e)  but  they 
may  come  back  into  court  to  hear  the  evidence  of  a  thing  w^hereof  they 
are  in  doubt.(y)  If  a  party,  or  any  one  for  him,  deliver  a  letter  or  other 
writing  to  the  jury,  it  shall  avoid  the  verdict  ;{g)  but  not  so,  if  thejury 
do  not  look  at  it  ;(A)  nor  if  delivered  by  the  opposite  party,  or  produced 
by  one  of  the  jurors,  without  having  received  it  from  either  of  the  par- 


<y)  3  John.  436.  (d)  Grah.  on  New  Trials^  80. 

<z)  7  id.  32.  (e;  Cro.  Eliz.  189. 

[a)  BuU.  N.  P.  308.  (/)  Co.  Litt.  227. 

[h)  Cro.  Eliz.  411.  Cg)  Id.  lb. 

>)  Id.    1  Ld.  Raym.  148.  2  Salk.  645.  {h)  3  John.  252. 

(10)  Fannen  &  Man.  Bank  v.  Wbinfield,  24  Wen.  428. 
Ol)  Id.  ib. 
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ties.(t)  The  justice,  after  the  cause  has  been  summed  up,  and  the  jury 
have  retired,  should  not  permit  them  to  see  a  treatise  on  the  law  of  the 
subject,  even  with  the  consent  of  parties ;  they  should  state  their  diffi- 
culty to  the  justice,  and  receive  his  direction  as  to  the  law.(j)  (This 
rule  is  perhaps  inapplicable  to  juries  in  justices'  courts,  as  they  are  made 
the  judges  of  both  the  law  and  the  fact.)  The  jury  should  be  particu- 
larly careful  while  out,  not  to  suffer  either  party,  nor  even  strangers  to 
have  any  kind  of  communication  with  them  ;  nor  should  they  suffer  any 
facts  detailed  by  one  of  their  number,  that  have  not  by  him  been  given 
in  evidence  at  the  trial,  in  the  presence  of  the  parties  and  justice,  to 
have  any  weight  in  their  determinations  ;(A:)  for  every  man  ought  to  know 
what  testimony  is  brought  against  him,  that  he  may  have  an  opportunity 
to  rebut  it  by  counter  evidence,  or  explain  it  by  circumstances.(/)  And, 
accordingly,  it  has  been  repeatedly  ruled  by  the  supreme  court,  that  a 
justice  cannot  decide  from  his  own  previous  knowledge,  but  only  on  ev- 
idence produced  before  him  in  court.(m)  If  the  jury  are  desirous  of 
hearing  a  witness  re-examined,  or  receiving  some  explanation  of  a  piece 
of  testimony,  about  which  there  is  a  misunderstanding  among  them,  or 
in  case  they  should  wish  the  advice  of  the  justice  on  a  question  of  law, 
they  can  come  before  the  justice,  on  application  to  him  for  this  pur- 
pose ;{n)  in  which  case,  the  parties  must  be  present,  or  at  least  have  no- 
tice, and  then  if  either  of  them  refuse  to  attend,  the  verdict  will  be  reg- 
ular, even  though  the  witness  be  sent  into  the  jury  room.(o) 

It  is  irregular  for  the  justice  to  tell  the  jury  what  a  piece  of  testimony 
was,  after  they  have  returned,  without  the  parties  being  present.(;>) 
But  where,  as  was  above  mentioned,  the  jury  merely  asked  the  justice, 
if  they  could  add  any  thing  to  the  plaintiff's  demand,  to  which  he  an- 
swered noj  this  was  held  not  a  sufficient  cause  to  set  aside  the  verdict, 
though  the  parties  were  absent,  and  not  notified  to  attend.(9)  And  a 
witness  may  be  privately  examined  by  the  jury,  with  the  consent  of 
parties.(r)  In  no  case  can  the  justice  go  and  confer  with  the  jury,  un- 
less by  consent  of  parties ;  and  if  he  do  so,  no  matter  what  he  says  to 
them,  be  it  right  or  wrong,  it  is  error,  for  which  the  judgment  will  be 
reversed  ;  and,  in  such  case,  the  consent  of  parties  to  such  a  proceedings 
cannot  be  inferred  from  their  silence.  It  is  error,  unless  they  consent 
expressly,  and  in  terms.(j) 


i)  Cro.  Eliz.  616.  (o)  7  John.  200. 

J)  3  Oar.  &  Payne,  810.  (p)  10  id.  239. 

*)  3  Bl.  Com.  874,  5.  (q)  5  id.  111. 

[l)  Pennine,  on  Small  Causes,  177.  (r)  12  id.  384. 

(m)  3  John.  189.    10  id.  250.  («)  13  id.  487. 

In)  7  id.  82.     Penning^,  on  Small 
CauMS,  177. 


OF  TRIAL  BY  JURY.  369 

If  the  justice  is* satisfied  that  the  jury  caonot  agree  on  their  verdict,  af- 
ter having  been  out  a  reasonable  time,  he  may  discharge  them,  and  shall 
issue  a  new  venirej  returnable  within  forty-eight  hours,  unless  the  par- 
ties consent  that  the  justice  may  render  judgment  on  the  evidence  al- 
ready before  him  ;  which  in  such  cases  he  may  do.(/)  In  a  late  case, 
the  supreme  court  regarded  the  power  of  discharging  a  jury,  as  entirely 
discretionary  with  the  court ;  and  where  a  jury  were  discharged  after 
thirty  minutes  deliberation,  it  was  considered  that  it  could  not  be  re- 
viewed on  error  y  and  Savage,  C.  J.  remarked,  that  ^'  in  such  cases, 
great  caution  and  prudence  are  necessary.  Juries  should  not  be  dis- 
chai^ed,  because  upon  the  first  comparing  of  opinions,  there  happens  to 
be  a  disagreement.  Temperate  discussion  may  produce  unanimity,  and 
time  should  be  allowed  for  that  purpose  ;  but  when  such  time  has  been 
allowed,  and  the  court  become  satisfied,  that  there  is  no  reasonable 
prospect  of  an  agreement,  by  further  discussion,  it  then  becomes  their 
duty  to  discharge."(tt) 

Of  the  verdict. 

This  is  the  finding  of  the  jury.  It  must,  in  all  cases,  be  general  for 
the  plaintiflf,  or  defendant ;  and  the  jury  cannot,  in  this  as  in  a  court  of 
record,  find  a  special  verdict,  stating  the  facts,  and  leaving  it  to  the  jus- 
tice to  give  judgment  thereon. (t?) 

But  when  double  or  treble  damages  are  given  to  the  party  by  a  stat- 
ute, as  in  trespass  for  cutting  wood,  &c.,  without  leave  of  the  owner, 
&c.,  (2  R.  S.  261,  §  1,)  and  the  plaintiff  declares  upon  the  statute,(u7)  (12) 
the  jury  should  find  the  facts  specially,  which  bring  the  offence  within 
the  act.  For  instance,  under  the  statute  cited,  the  jury  should  find  the 
defendant  guilty,  and  that  the  trespass  was  committed  without  the  leave 
of  the  owner  of  the  land,  &c.,  that  the  same  was  not  casual  and  involun- 
tary, and  that  the  defendant  had  not  probable  cause  to  believe  that  the 
land  on  which  he  committed  the  trespass,  was  his  own,  &c.  ;  and  state 
that  they  find  single  damages.     In  such  case,  the  court  may  then  treble 


(0  2  R.  S.  175,  §  111.    See  also  2        (v)  13  John.  249. 
John.  Gas.  275.    Id.  301.    18  id.  187.  (to)  Ante,  pp.  94,  95. 

(u)  13  Wen.  66.    See  Grah.  Prac.  2d 
ed.  316. 

(12)  We  stated  ante,  p.  94,  that  the  declaration  under  the  statute  cited,  should 
conciude  in  the  eeneral  form,  **  Contrary  to  the  farm,*^  S^c,  This  is  perhaps 
enough.  It  may  however  be  considered  doubtful,  whether  a  particular  reference 
to  the  statute  is  not  necessary.  If  so,  the  following  form  of  conclusion  should  be 
adopted  :  "  Contrary  to  Title  6,  Chap.  5,  of  Part  3,  of  the  Revised  Statutes  of  the 
state  of  New-York."    (See  8  John.  842.    1  Cowen,  176.    8  id.  115.) 
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the  damages  in  the  judgment ;  that  is,  multiply  them*by  three. (x)  Or, 
instead  of  finding  the  facts  specially,  the  jury  may  state  in  their  verdict, 
that  they  find  so  muchy  as  the  treble  damages  due  by  the  statute,  which 
is  perhaps  the  preferable  mode ;  and  the  court  will  imply  that  their 
verdict  is  for  treble  damages,  unless  they  expressly  find  to  the  con- 
trary, (y) 

When  the  jury  return  into  court,  the  justice  will  call  over  their  names, 
and  if  they  all  appear,  the  plaintiff  should  then  be  called  ;{z)  for  any 
time  before  the  verdict  is  rendered,  he  may  suffer  a  nonsuit ;  and  if  the 
plaintiff,  or  any  one  for  him,  should  not  appear,  the  justice  will  give 
judgment  of  nonsuit  against  him,  and  cannot  receive  the  verdict. (a) 

Though  a  justice  ought  not  to  receive  the  verdict  of  a  jury  until  after 
calling  the  plaintiff,  yet  should  he  do  so,  it  seems  questionable  whether 
the  defendant  could  allege  this  for  error.(13)  The  return  of  a  justice 
to  a  certiorari,  being  silent  as  to  whether  the  plaintiff  was  called,  or 
present,  when  the  verdict  of  the  jury  was  rendered,  it  was  held  by  the 
supreme  court  to  be  no  ground  for  reversing  his  judgment.(14)  If  the 
plaintiff  appear,  the  justice  will  then  say.  Gentlemen^  have  you  agreed 
on  your  verdict  ?  To  which  the  foreman  answers  in  the  affirmative. 
The  justice  will  then  say.  Who  do  you  find  for  7  To  which  the  foreman 
answers,  We  find  for  the  plaintiff  or  defendant  j  so  much.  The  justice, 
after  noting  the  verdict,  will  then  say.  Listen  to  your  verdict^  as  the 
court  has  recorded  it.  You  say  you  findj  fyc.  (repeating  the  verdict) 
and  so  say  you  all.  If  no  one  dissents,  this  must  be  the  verdict  in  the 
cause.  (6)  No  matter  what  the  form  of  the  verdict,  if  it  be  substantially 
in  favor  of  the  party.  The  justice  must  render  judgment  upon  it. 
Thus,  should  the  jury  find  no  cause  of  action,  this  is  substantially  a  ver- 
dict for  the  defendant.(c)  So  if,  where  the  defendant  claims  no  set-off, 
the  jury  find  six  cents  damages,  and  six  cents  costs  for  him,  it  is  a  ver- 
dict generally  for  the  defendant,  and  the  six  cents  damages  are  to  be 
rejected  as  surplusage.((i)  And  where  a  jury  found  eight  cents  for  the 
defendant,  the  supreme  court  intended,  or  presumed  a  set-off,  in  order 
to  help  it,  though  none  appeared  on  the  return. (c)     So  a  verdict  for 


(x)  2  T.  R.  169.  1  Chit.  R.  141,  n.  (6)  Penning,  on  Small  Causes,  177. 8. 
Grab.  Prac.  2d  ed.  320.  (c)  2  John.  181.    Ante,  p.  167. 

"y)  1  Cowen,  175.  (rf)  3  John.  427. 

[z)  2  R.  S.  175,  §  110.  (e)  2  Caines,  138. 

a)  Id.  ib,  176,  §  119. 

ri3)  Baum  v.  Tarpenny,  3  Hill,  75. 

(U)  Id.  ib.  In  reviewing  the  judgment  of  a  justice,  on  certiorari,  where  it  is 
shown  that  he  had  jurisdiction  of  the  parties  and  subject  matter,  it  will  be  iotended 
that  his  proceedings  were  regular,  until  the  contrary  appears.    (Id.  ib.) 
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the  plaintiff,  for  more  than  he  claims,  is  a  mere  formal  defect. (/)  A 
justice  can,  in  no  case,  grant  a  new  trial,  in  order  to  rectify  the  verdict, 
be  it  never  so  informal.(^)  The  only  remedy  in  his  court  is,  to  request 
the  jury  to  amend  it,  before  it  is  recorded,  in  the  manner  we  are  pro- 
ceeding to  remark. 

The  jury  may,  at  any  time  before  their  verdict  is  recorded,  correct  it, 
either  in  form  or  substance.  They  may  do  this  of  themselves,  or  on  the 
suggestion  and  advice  of  the  justice.  They  may  do  it  immediately,  on 
discovering  or  being  apprised  of  the  mistake,  or  may  retire  a  second 
time,  and  make  the  correction  on  more  mature  deliberation  at  their 
room.  To  determine  whether  the  jury  are  unanimous,  (as  they  must  be 
in  their  verdict,)  either  party  has  a  right  to  have  the  jury  polled,  (unless 
he  have  expressly  assented  to  waive  the  right,)  in  which  case  the  justice 
must  call  them  over  one  by  one,  and  ask  if  the  verdict  pronounced  be 
their^s,  thus  :  "  Is  this  your  verdict  ?"  If  it  turn  out  that  any  one  of  the 
jurors  disagree  with  his  fellows,  it  is  no  verdict,  and  the  jury  may  be 
sent  out  again.  If  they  are  not  polled,  and  the  justice  think  the  verdict 
palpably  incorrect,  he  may  himself  send  the  jury  back  to  reconsider  it. 
And  in  one  case,  where  they  were  thus  sent  back  by  the  justice,  and  al- 
tered a  verdict,  which  was  for  the  defendant,  into  a  verdict  of  twenty- 
four  dollars  for  the  plaintiff,  it  was  held  well,  and  the  judgment  affirm- 
ed. (A)  The  jury  may  disagree  to  a  verdict,  which  they  have  written 
and  sealed  up,  and  may  be  polled  in  relation  to  such  a  verdict,  as  well 
as  any  other  ;(t)  and  it  makes  no  difference  in  this  respect  that  the  par- 
ties agreed  that  they  might  seal  up  their  verdict,  and  deliver  the  same  in 
this  form  ;(j)  for  a  verdict  is  not  final,  until  pronounced  and  recorded 
in  open  court.  (A) 

Where  the  jury  are  empannelled  before  Sunday  commences,  it  is  prop- 
er to  receive  the  verdict  on  Sunday,  if  the  jury  do  not  agree  before  ;  but 
the  justice  must  wait  till  the  next  day  before  he  enters  judgment  there- 
upon, or  it  will  be  reversed. (/) 


(/)  8  John.  433.  (i)  3  John.  255. 

\g)  2  id.  181.  (/)  6  id.  68. 

{K)  7  John.  32,  and  see  Penning,  on  (Jc)  Id.  7  id.  32. 

SmaU  Causes,  178.  6  John.  68.  2  Wen.  (/)  15  id.  119.  Vol.  I.  p.  543. 
619.  3  John.  255.  2  Wen.  852. 
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SECTION    VI. 

OF   PROCEEDINGS   AGAINST   A  JUROR  FOR  NOT  APPEARING  UPON  A  YENIRE. 

It  is  provided  by  statute,  that  every  person  who  shall  be  duly  sum- 
moned  as  a  juror,  and  shall  not  appear,  nor  render  a  reasonable  excuse 
for  his  default — or  appearing,  shall  refuse  to  serve — shall  be  subject  to 
the  same  fine,  to  be  prosecuted  for  and  collected,  with  costs,  in  the  same 
manner,  and  applied  to  the  same  use,  as  provided  in  respect  to  a  person 
subpoBnaed  as  a  witness,  and  not  appearing,  or  appearing  and  refusing 
to  testify. (m) 

We  gave,  ante,  p.  319  to  322,  the  provisions  of  the  statute,  together 
with  the  necessary  forms  which  relate  to  proceedings  against  witnesses  for 
their  non-attendance  or  refusal  to  testify.  Most  of  our  remarks  under 
that  head  will  apply  to  proceedings  against  a  defaulting  juror.  A  sum- 
mons is  first  to  be  issued  against  the  juror  in  the  following  form  : 

FORM  OF  SUMMONS  AGAINST  A  DEFAULTING  JUROR,  TO  3H0W  CAUSE,  AC. 

Saratoga  County,  ss.  The  People  of  the  State  of  New- York  :  To 
any  constable  of  said  county.  Greeting : 

We  command  you  to  summon  John  Doej  to  appear  before  the  under- 
signed, a  justice  of  the  peace,  in  and  for  said  county,  at  his  dwelling 
house  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  19th  day 
of  November  inst.,  at  one  o'clock  in  the  afternoon,  to  show  cause  why 
he  should  not  be  fined,  according  to  law,  for  his  non-attendance  as  a 
juror  before  the  said  justice,  {or  before  Ransom  Cookj  Esq,  a  justice  of 
the  peace  in  and  for  the  said  county^)  at  his  dwelling  house  in  the  said 
town,  on  the  12th  day  of  November  inst.,  in  a  certain  cause  then  de- 
pending before  the  said  justice,  {or  before  the  said  Ransom  Cook^  Esq, 
such  justice  as  aforesaid^)  in  which  James  Jackson  was  plaintiff  and 
Richard  Roe  defendant,  and  have  you  then  there  this  precept.  Given 
under  the  hand  of  the  said  justice  this  16th  of  November,  1844. 

Franklin  Hoag,  Justice. 

The  summons  is  to  be  served  and  return  made  in  the  same  manner  as 


(m)  2  R.  S.  175,  §  112. 


J 


r 
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that  against  a  defaulting  witness.  (See  ante,  p.  320.)  We  saw  ante, 
p.  340,  that  the  return  of  the  constable  is,  prima  faciCy  sufficient  evi^ 
dence  of  the  juror  being  summoned.  The  cause  or  excuse  shown,  may 
be  by  the  juror's  own  oath,  the  rule  being  the  same  in  this  case  as  that 
of  a  witness,  as  we  have  just  seen.     (See  ante,  p.  320.) 

FORM    OF   MINUTE   OF   CONVICTION    OF   DEFAULTING   JUROR. 

Saratoga  County,  ss.  Be  it  remembered,  that  on  the  19th  day  of 
November,  1844,  John  Doe  is  convicted  before  me,  and  fined  the  sum  of 
ten  dollars^  besides  two  dollars  costs,  for  non-attendance  as  a  juror  before 
me,  {or  before  Ransom  Cookj  Esq,  one  of  the  justices  of  the  peace  of  said 
counti/j)  at  my  {or  his)  dwelling  house,  in  the  town  of  Saratoga  Springs, 
on  the  12th  day  of  November  inst.,  in  a  certain  cause  then  and  there 
depending  before  me,  {or  before  the  said  justice^)  in  which  James  Jack- 
son was  plaintiff,  and  Richard  Roe  defendant. 

Franklin  Hoag,  Justice. 

FORM    OF  EXECUTION    FOR    FINE   AND   COSTS, 

Against  a  defaulting  juror, 

Saratoga  County,  ss.  The  People  of  the  state  of  New-York  :  To 
any  constable  of  said  county.  Greeting : 

Whereas  John  Doe  was  on  the  19th  day  of  November,  1844,  convict- 
ed and  fined  by  the  undersigned,  a  justice  of  the  peace  in  and  for  the 
said  county,  the  sum  of  ten  dollars^  besides  two  dollars  costs,  for  non- 
attendance  as  a  juror  before  the  said  justice,  {or  before  Ransom  Cook, 
Esq,  one  of  the  justices  of  the  peace  of  the  said  county ,)  at  his  dwelling 
house,  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the  12th  day 
of  November  inst.,  in  a  certain  cause  then  and  there  depending,  before 
the  said  justice,  {or  before  the  said  Ransom  Cook^  Esq.  s-uch  justice jis 
aforesaid^  in  which  James  Jackson  was  plaintiff,  and  Richard  Roe  de- 
fendant ;  a  record  of  which  conviction,  and  of  the  cause  thereof,  has 
been  duly  made  up  and  entered  in  the  docket  of  the  undersigned.  And 
whereas  the  said  John  Doe  has  neglected  to  pay  the  said  fine  and  costs  : 

You  are  hereby  commanded  to  levy  the  said  fine  and  costs  of  the 
goods  and  chattels  of  the  said  John  Doe;  and  for  want  thereof,  to  take 
and  convey  the  said  John  Doe  to  the  jail  of  the  said  county,  there  to  re- 
main until  he  shall  pay  such  fine  and  costs.  And  the  keeper  thereof  is 
required  to  keep  the  said  John  Doe  in  close  custody  in  said  jail,  un- 
til the  fine  and  costs  aforesaid  be  paid,  or  until  thirty  days  after  the 
commencement  of  his  imprisonment.     Given  under  the  hand  of  our  said 
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justicey  at  the  town  of  Saratoga  Springs,  on  the  19th  day  of  NoYember, 
1844. 

F&ANKLiN  HoAG,  Jv^tice. 

The  mode  of  levying  this  warrant  or  execution,  the  power  of  the  jus- 
tice to  conyict,  and  his  protection  against  a  prosecution  for  the  same,  are 
in  all  respects  similar  to  what  we  noticed  ante,  p.  320,  in  regard  to  pro- 
ceedings against  a  defaulting  witness. 


CHAPTER  IX. 


OF  CONTEMPT  OF  COURT,  AND  HOW  PUNISHED. 


SECTION   I. 

OF   THE  justice's    POWER   TO   PUNISH   FOR   A   CONTEMPT. 

Something  was  said  on  this  subject,  Vol.  I.  pp.  44,  45,  under  the 
head  of  jurisdiction.  Irrespective  of  the  statutory  provisions  there  re- 
ferred to,  which  we  shall  presently  notice  at  large,  this  court,  and  indeed 
all  courts,  have  power,  while  in  the  exercise  of  their  lawful  functions,  to 
preserve  order,  decency  and  silence ;  for  without  this  power  no  tribunal 
can  exist,  (n)  Accordingly,  in  a  recent  case  in  the  supreme  court,  Nel- 
son, Ch.  J.  observes,  in  his  opinion,  that  ample  powers  are  possessed  by 
justices  of  the  peace  to  maintain  order  and  protect  themselves  from  in- 
sult, while  engaged  in  the  discharge  of  their  official  duties  I  and  that  in 
the  due  exercise  of  those  powers,  they  may  at  all  times  rely  on  the 
countenance  and  favor  of  the  supreme  court.(l)  At  common  law,  this 
power  was  held  to  be  incident  to  every  court5(o)  and  not  confined  to 
courts  of  record. (2)  In  Sparks  v.  Martin,  (Ventris,  1,)  the  court  of 
king's  bench  resolved  (on  the  question  directly  arising  in  relation  to 


(n)  1  Str.  420.  1  Chit.  Cr.  Law,  88,  S.  0.  U.  S.  reported  in  Niles^  Register^ 
89.  Vol.  20,  p.  73.    lDall.329. 

(o)  See  the  remarks  of  JohDson,  J.  in 

(1^  Onderdonk  v.  Ranlet,  3  Hill,  823. 

(2)  The  revisers,  in  their  note  to  the  section  of  the  statute  which  confers  upon 
justices  the  power  of  punishing  for  a  contempt,  remark :  "  From  the  cases  in  Yen-' 
tris,  p.  1 ;  1  Bay's  Rep.  p.  1 ;  and  10  John.  393,  it  seems  settled,  that  justices  have 
the  power,  in  some  cases,  to  fine  and  imprison  for  contempts.  The  strongest  of 
reasons  reouire  that  this  power  should  be  defined,  and  its  exercise  regelated." 
They  therefore  reported  several  sections  for  that  purpose  which  were  enacted. 
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courts  not  of  record)  in  these  words,  "  They  may  'punish  one  that  resists 
the  process  of  their  court ^  and  may  fine  and  imprison, /or  a  contempt 
to  their  courts  acted  in  the  face  ofit^  though  they  are  no  cx)urt  of 
RECORD.''  And  how  far  a  single  magistrate,  sitting  as  a  court,  enjoys, 
at  common  law,  the  right  to  commit  for  a  contempt,  and  the  effect  of  a 
conviction  thereof,  was  very  fully  discussed  in  Lining  v.  Bentham,  (2 
Bay,  1,)  in  the  constitutional  court  of  appeals  of  South  Carolina.  On 
the  return  of  a  warrant  for  a  breach  of  the  peace,  against  one  Duncan, 
the  justice  refused  to  take  the  bail  offered,  upon  which  Lining  got  into 
a  violent  passion,  and  accused  the  justice  of  gross  partiality,  and  abuse 
of  power  in  his  office  of  magistrate,  accompanied  with  very  abusive  and 
disrespectful  language  to  his  face,  and  in  the  presence  of  a  number  of 
bystanders.  The  justice  drew  up  a  commitment  for  a  contempt,  and 
committed  Lining  to  the  common  jail  for  this  contemptuous  behavior. 
Lining  brought  an  action  against  the  justice,  and  Duncan  w^as  admitted 
as  a  witness,  and  swore  that  the  facts  stated  in  the  commitment  were 
untrue,  and  a-  verdict  was  taken  for  the  plaintiff;  but  the  court  set  aside 
the  verdict,  and  determined  that  the  commitment  drawn  up  by  the  jus- 
tice was  conclusive  evidence  in  his  favor;  and  that  the  justice  was  not 
amenable  in  an  action  for  a  judicial  act  of  this  nature,  but  only  on  an 
indictment  for  oppressive  or  corrupt  conduct.(p)  In  delivering  their 
opinion  in  this  case,  the  court  remark  :  "With  regard  to  the  power  of 
a  magistrate  to  commit  for  insults  or  contempts  offered  to  him  while  in 
the  due  execution  of  his  office,  it  is  incidental  to  magisterial  authority ; 
and  without  such  power,  he  could  never  vindicate  or  support  the  laws 
which  are  entrusted  to  his  management,  and  over  which  he  has  jurisdic- 
tion. That  a  magistrate  sitting  in  judgment  touching  a  matter  within 
his  jurisdiction,  constituted  a  court  in  law,  though  an  inferior  one,  and 
he  was  bound  to  protect  the  authority  of  such  court.  And  one  general 
principle,  incidental  to  all  courts,  as  well  superior  as  inferior,  was  a 
power  to  commit  for  contempts,  either  by  word  ar  deed^  offered  in  the 
presence  of  the  judge^  and  in  the  face  of  such  court.  And  this  is  not 
against  magna  charta  or  the  law  of  the  land,  but  forms  a  part  of  the 
common  law,  which  is  recognized  by  the  terms  of  our  constitution.  (5 
Vin.  tit.  Contempts,  447.  Lill.  Pract.  Reg.  305.  Gilb.  Hist.  C.  B.  20, 
21.  2  Hawk.  96,  112,  113.'^  In  the  same  case,  the  court  further  re- 
mark :  ^^  It  is  clearly  laid  down  in  all  the  books  of  authority  upon  this 
head,  that  if  any  contempt  is  shewn  to  the  authority  of  a  magistrate)  or 
insult  offered  to  hisface^  while  in  the  execution  of  his  qffice^  he  may  act 


(p)  S.  P.,  8  ^ohn.  44.    See  Vol.  I.  p.    I.  pp.  44,  45. 
458.   3  Cainet,  170.    10  Joha.  39d.  Vol. 
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as  a  judge  in  such  cause,  and  commit  the  offender ;  though  he  may  pro- 
ceed less  summarily,  if  he  pleases,  by  indictment.  The  true  rule  of  dis- 
tinction seems  to  be  this,  that  were  contemptuous  words  are  spokeo,  or 
other  insult  is  offered  to  a  justice  of  the  peace,  and  in  his  presence^  he 
may  commit ;  but  when  spoken  behind  his  backy  he  ought  to  proceed  by 
indictment.    (3  Burn,  33.    Salk.  698.    3  Mod.  139.    2  Show.  207.»(5) 

The  statute  provides,(r)  that  in  the  following  cases,  and  in  no  others^ 
a  justice  of  the  peace  may  punish,  as  for  a  criminal  contempt,  persons 
guilty  of  the  following  acts:  1.  Disorderly,  contemptuous  or  insolent 
behavior  towards  such  justice,  while  engaged  in  the  trial  of  a  cause,  or 
iotihe  rendering  of  any  judgment,  or  in  any  judicial  proceedings,  which 
shall  tend  to  interrupt  such  proceedings,  or  to  impair  the  respect  due 
to  his  authority  :  2.  Any  breach  of  the  peace,  noise  or  other  disturb- 
ance, tending  to  interrupt  the  official  proceedings  of  a  justice  :  3.  Re- 
sistance wilfully  offered  by  any  person  in  the  presence  of  a  justice,  to 
the  execution  of  any  lawful  order  or  process,  made  or  issued  by  him. 

Punishment  for  contempts,  in  the  foregoing  cases,  may  be  by  fine  not 
exceeding  twenty-five  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  five  days,  or  both,  in  the  discretion  of  the  justice.  But  no 
person  shall  remain  imprisoned  for  the  non-payment  of  such  fine,  more 
than  ten  days.(^) 

The  refusal  of  a  witness  to  be  sworn  or  to  testify,  is,  in  fact,  a  con- 
tempt of  court,  although  not  so  called,  in  terms,  by  the  statute. (^)  We 
have  therefore  reserved  the  consideration  of  that  subject  for  this,  its  ap- 
propriate head. 


SECTION    11. 

MODE  OF  PROCEEDING  TO  PUNISH  FOR  A  CONTEMPT. 

No  person  shall  be  punished  for  a  contempt  before  a  justice,  until  an 
opportunity  shall  have  been  given  him  to  be  heard  in  his  defence.  And 
for  that  purpose,  a  justice  may  issue  a  warrant  to  bring  the  offender  be- 
fore him.(tf)    A  warrant  need  not  be  issued,  unless  the  person  commit- 


(a)  See  2  Bay,  385.    2  McCord,  110.        («)  Id  §  275. 
2  Browne's  R.  137.  (t)  Id.  200,  §  279,  280. 

(r)  2  R.  a  199,  §  274.  (u)  Id.  §  276. 
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ting  the  contempt  leaves  the  presence  of  the  justice,  before  being  called 
upon  to  answer  for  his  offence.  He  may,  if  present,  be  summarily  ar- 
raigned by  the  justice,  and  proceeded  against  the  same  as  if  a  warrant 
had  been  previously  issued  and  he  arrested  and  brought  before  the  ma- 
gistrate.    The  warrant  may  be  in  the  following  form : 

form  of  warrant  to  answer  for  a  contempt. 

Saratoga  County,        ?• 
Town  of  Saratoga  Springs,  )      * 

The  people  of  the  state  of  New- York ;  To  any  constable  of  the  said 

county.  Greeting  :  l». 

We  command  you  to  apprehend  John  Smithy  and  briug  him  before 

John  C.  Hulbert,  Esq.  one  of  the  justices  of  the  peace  of  the  said 

county,  at  his  dwelling  house  in  the  said  town,  to  show  cause  why  he 

the  said  John  Smith  should  not  be  convicted  of  a  criminal  contempt, 

alleged  to  have  been  committed  on  the  twenty-eighth  day  of  J^ovember 

instantj  before  the  said  justice,  while  engaged  as  a  justice  of  the  peace 

in  judicial  proceedings.     Witness  our  said  justice,  at  the  town  aforesaid, 

the  30th  day  of  November,  1844. 

John  C.  Hulbert,  Justice, 

Upon  this  warrant  the  offender  is  arrested  by  the  constable  and 
brought  before  the  justice  issuing  it,  who  thereupon  states  to  him  the 
particular  circumstances  of  the  offence  with  which  he  is  charged,  and 
calls  upon  him  for  his  defence.  If  he  refuses  to  make  any,  or  makes 
an  unsatisfactory  one,  the  justice  proceeds  to  convict  him  of  the  con- 
tempt. As  this  power  is  necessarily  an  arbitrary. one,  the  justice  should 
proceed  with  great  prudence  and  caution.  He  should  bear  in  mind  that 
he  is  not  engaged  in  vindicating  his  own  character  or  reputation,  so  much 
as  in  promoting  the  respect  due  to  the  proper  administration  of  the  laws 
and  to  the  court  of  which  he  is  an  officer.  This  consideration  alone 
should  induce  him  to  receive  as  satisfactory  any  reasonable  apology  for 
the  offender's  conduct ;  but  if  he  refuse  to  render  such  an  apology,  the 
justice  should  not  hesitate  to  inflict  upon  him  such  punishment  as  he 
may  deem  commensurate  to  the  offence  committed.  The  statute  pro- 
vides that  upon  convicting  any  person  of  a  contempt,  the  justice  shall 
make  up  a  record  of  such  conviction,  stating  therein  the  particular  cir- 
cumstances of  the  offence,  and  the  judgment  rendered  thereon,  which 
shall  be  subscribed  by  him,  and  filed  in  the  office  of  the  county  clerk, 
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within  ten  days  after  its  date.(v)     The  record  of  conyiction  may  be  in 
the  folloTving  form  : 

FORM  OF  RECORD  OF  CONYICTION  FOR  A  CONTEMPT. 

Saratoga  County,  ss.   Whereas,  on  the  twenty-eighth  day  ofjfovem^ 
ber  instant y  while  the  undersigned,  one  of  the  justices  of  the  peace  of 
the  town  of  Saratoga  Springs,  in  the  said  county,  was  engaged  in  the 
trial  of  (or,  in  the  rendering  of  judgment  in)  a  cause  between  James 
Jackson^  plaintiff,  and  Richard  Roe,  defendant,  in  said  town,  according 
to  the  statute  in  such  case  made  and  provided,  John  Smithy  of  the  town 
of  Saratoga,  in  the  said  county,  did  contemptuously,  insolently  and  in  a 
disorderly  manner  so  behave  and  conduct  himself  towards  the  undersign- 
ed, as  to  interrupt  the  said  proceedings  and  to  impair  the  respect  due  to 
the  authority  of  the  undersigned,  by  declaring  in  a  loud  voice,  that  the 
said  defendant,  Richard  Roe,  could  not  have  justice  done  him  in  a  court 
held  by  the  undersigned  :  (or,  that  the  undersigned  lied  ;  or,  on  being 
admonished  to  take  off  his  hat,  that  he  did  not  value  what  the  undersign- 
ed could  do  ;  or,  that  the  undersigned  was  foresv)om  ;  or  a  fool  ;  or, 
that  if  the  defendant  could  not  have  justice  here,  he  could  get  it  else- 
where ;  or  the  like  :)     (If  the  offence  be  within  the  second  subdivision 
of  the  section  cited  ante,  p.  367,  then  say,  after  the  words  ^^  Saratoga  in 
said  county,"  was  guilty  of  making  a  great  noise  and  disturbance,  tend-- 
if^g  to,  and  which  did  interrupt  the  said  proceedings,  by  loud  and  bois- 
terous  conversation  with  divers  other  persons  in  the  presence  and  hearing 
of  the  undersigned,  whiie  so  engaged  as  aforesaid,  and,  on  being  requested 
to  desist  therefrom,  refused  to  do  so  :)  and  whereas  the  said  Jolin  Smith 
was  thereupon  required,  by  the  undersigned,  to  answer  for  the  said  con- 
tempt, and  show  cause  ^hy  he  should  not  be  convicted  thereof:  (or, 
and  whereas  the  said  John  Smith  was  brought  before  me,  and  required 
to  answer  for  the  said  contempt,  and  show  cause  why  he  should  not  be 
convicted  thereof:)  and  whereas  the  said  John  Smith  did  not  show  any 
such  cause,  or  make  any  defence  against  the  said  charge :  Be  it  therefore 
remembefred,  that  the  said  John  Smith  is  adjudged  to  be  guilty,  and  is 
convicted  of  the  criminal  contempt  aforesaid  before  the  undersigned,  and 
adjudged  by  the  undersigned  to  pay  a  fine  of  twenty  five  dollars,  and  be 
imprisoned  in  the  common  jail  Qf  said  county,  for  the  term  of  five  days, 
and  until  such  fine  be  paid,  or  he  be  discharged  from  imprisonment  ac- 
cording to  law.     Dated  the  30th  day  of  November,  1844. 

John  C.  Hulbert,  Justice. 


(v)  2  R.  S.  200,  §  277. 
Vol.  II.  47 
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•  The  statement  of  the  offence,  which  should  be  set  forth  with  great 
particularity,  will  of  course  vary  according  to  the  circumstances  of  each 
case.  The  above  precedent  will  give  the  justice  an  idea  of  the  general 
manner  in  which  the  record  should  be  drawn.  We  have  omitted  to  give 
the  form  of  stating  an  offence  under  the  third  subdiyision  of  the  section 
Cited  ante,  p.  367.  Such  cases  are  extremely  rare.  If  any  such  should 
happen,  the  manner  of  setting  forth  the  particulars  of  the  offence  will 
readily  occur. 

After  drawing  and  subscribing  the  record  of  conyiction,  which  is,  as 
we  have  seen,  to  be  filed  in  the  office  of  the  county  clerk  within  iea 
days  from  its  date,  the  justice,  (in  case  the  offender  is  to  be  punished  bj 
imprisonment,  or  in  case  he  neglects  to  pay  the  fine  imposed,)  proceeds 
to  make  out  the  warrant  of  commitment,  which  is  declared  by  the  stat- 
ute to  be  void,  unless  it  sets  forth  the  particular  circumstances  of  the 
off6nce.(3)    It  may  be  in  the  following  foim  : 

form  of  warbant  of  oommltbient  for  contempt. 

Saratoga  Countt.       \ 
Town  of  Saratoga  Springs,  ) 

The  People  of  the  state  of  New- York  :  To  any  constable  of  said  county^ 
and  to  the  keeper  of  the  common  jail  of  the  said  county,  Qreeting  : 
Whereas,  &c,  (Aere  recite  the  record  of  conviction  down  to  and  inclu- 
ding the  word  ^^  Charge"  in  italics^  and  then  proceed  as  follows  :) 

And  whereas  the  said  John  Smith  was  thereupon  adjudged  to  be  guil-» 
ty,  and  was  convicted  by  the  undersigned  of  the  criminal  contempt 
aforesaid,  and  was  adjudged  to  pay  a  fine  of  twenty-five  dollars,  and  be 
imprisoned  in  the  common  jail  of  said  county  for  the  term  of  five  days^ 
and  until  such  fine  be  paid,  or  he  be  discharged  from  imprisonment  ac- 
cording to  law. 

Therefore  you,  the  said  constable,  are  hereby  commanded  to  take^ 
convey,  and  deliver  the  said  John  Smith  into  the  custody  of  the  said 
keeper  of  the  said  jail ;  and  you  the  said  keeper,  are  hereby  required  to 
receive  the  said  John  Smith  into  your  custody  in  the  said  jail,  and  him 
there  safely  keep,  during  the  said  term  of  five  days,  and  until  he  pay  the 
said  fine,  or  be  duly  discharged  according  to  law.  Hereof  fail  you  not« 
Dated  the  30th  day  of  November,  in  the  year  1844. 

John  C.  Hulbert,  Justice, 


(8)  See  2  R.  S.  200,  §  278. 


•  * 
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SECTION   III. 

O]?  PROCEEDINGS  AGAINST  A  WITNESS  FOR  REFUSING  TO  BE  SWORN,  d^C. 

It  is  provided  by  statute,  that  when  a  witness  attending  before  any 
justice,  in  any  cause,  shall  refuse  to  be  sworn,  in  any  form  prescribed 
by  law,  or  to  answer  any  pertinent  or  proper  question,  and  the  party  at 
whose  instance  he  attended,  shall  make  oath  that  the  testimony  of  such 
witness  is  so  far  material  that  without  it  he  cannot  safely  proceed  in  the 
trial  of  such  cause,  such  justice  may  by  warrant  commit  such  witness  to 
the  jail  of  the  county,  (x)  Such  warrant  shall  specify  the  cause  for 
which  the  same  is  issued ;  and  if  it  be  for  refusing  to  answer  any  question, 
such  question  shall  be  specified  therein  ;  and  such  witness  shall  be  close- 
ly confined  pursuant  to  such  warrant,  until  he  submit  to  be  sworn  or  to 
answer,  as  the  case  may  be.(y)  The  justice  shall  thereupon  adjourn 
such  cause  at  the  request  of  the  party  in  whose  favor  such  witness  at- 
tended, from  time  to  time,  until  such  witness  shall  testify  in  the  cause, 
or  be  dead  or  insane.(2) 

In  order  to  justify  the  commitment  of  a  person  present  in  court,  but 
who  refuses  to  be  sworn  as  a  witness,  the  justice  should  require  evidence 
of  his  having  been  duly  subpoenaed  ;  for,  until  this  is  done,  he  is  a  mere 
stander  by,  and  cannot  be  compelled  to  testify.(a)  If,  however,  in  such 
a  case,  he  submit  to  be  sworn,  and  then  refuse  to  answer  any  pertinent 
or  proper  question,  he  may  be  proceeded  against  in  the  manner  pointed 
out  by  the  statute  ;  for  the  suffering  of  himself  to  be  sworn  as  a  witness, 
would  be  deemed  a  waiver  of  his  right  to  require  the  service  of  a  sub- 
poena. To  authorize  a  proceeding  under  the  provisions  of  the  statute 
above  cited,  the  witness  must,  in  all  cases,  be  in  actual  attendance  be- 
fore the  justice  ;  and  cannot  be  committed  except  upon  the  oath  of  the 
party  at  whose  instance  he  attended.  If  the  witness  refuse  to  be  sworn, 
and  does  not  admit  due  service  of  the  subpoena,  the  justice  should  re- 
quire, preliminarily,  evidence  that  service  has  been  made.  This  may  be 
in  either  of  the  ways  pointed  out  ante,  pp.  316,  317,  or  it  may  be  by  the 
simple  oath  of  the  party,  without  an  affidavit.     The  justice  will  then  pro- 


»  2  R.  S.  200,  §  279.  (a)  See  anitt,  p.  M4.    See  Coweii  & 

y)  Id.  §  280.  miPt  Notei  ta  Ph.  £v.  28. 

\x)  Id.  §  281. 
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ceed  to  administer  the  additional  oath  required  by  the  statute,  which 
may  be  in  the  following  form  : 

Form  of  oath  to  be  administered  to  the  party. 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touching  the  materiality  of  the  testimony  of  John 
Smithy  a  witness  in  the  cause  now  on  trial  before  me,  between  James 
Jacksouj  plaintiff,  and  Richard  Roe,  defendant. 

Under  this  oath,  if  the  party  state  that  the  testimony  of  the  witness  is 
so  far  material  that  without  it  he  cannot  safely  proceed  in  the  trial  of 
the  cause,  and  the  witness  still  refuses  to  be  sworn,  or  if  sworn,  to  an- 
swer any  pertinent  or  proper  question  which  may  have  been  proposed  to 
him,  it  becomes  the  imperative  duty  of  the  justice  to  comiQit  the  wit- 
ness to  a  jail,  by  a  warrant  of  commitment,  which  may  be  in  the  follow- 
ing form  : 

FOKM   OF   COMMITMENT   OF    WITNESS    FOR   EEFU8IN6   TO   BE   SWORN,  &C. 

Saratoga  County,  i 

Town  of  Saratoga  Springs,    ) 

John  C.  Hulbert,  a  justice  of  the  peace  of  said  county  :  To  any  con- 
stable of  said  county,  and  to  the  keeper  of  the  common  jail  of  said  coun- 
ty. Greeting: 

Whereas  on  the  trial  of  a  cause  before  me,  the  said  justice,  this  day, 
between  James  Jackson^  plaintiff,  and  Richard  Roe^  defendant,  John 
Smithy  being  called  as  a  witness  on  the  part  of  the  said  plaintiff,  {or  de~ 
fendanty)  and  being  present,  and  admitting  that  he  had  been  duly  sub- 
poenaed to  attend  the  said  trial  as  a  witness  on  the  part  of  said  plaintiff, 
(or  defendant^  (or,  and  it  being  proven  to  me  by  the  oath  of  said  plain- 
tiff, or  defendant,  or,  by  the  oath  of  John  Styles,  or,  by  the  return  of 
Andre  Cook,  one  of  the  constables  of  said  county,  that  the  said  John 
Smith  was  duly  subpoenaed,  &c.)  refused  to  be  sworn,  as  such  witness, 
in  any  form  prescribed  by  law,  (or,  John  Smith  was  called  and  sworn  as 
a  witness  on  the  part  of  the  said  plaintiff,  and  on  his  examination  as 
such  witness,  the  said  John  Smith  was  asked,  by  the  said  plaintiff,  the 
pertinent  and  proper  question,  ^^  Whether  he  was  acquainted  with  the 
hand- writing  of  Richard  Roe  ?"  to  which  question  the  said  John  Smith 
refused  to  make  any  answer.) 

And  the  said  James  Jackson  having  made  oath  before  me,  that  the  tes- 
timony of  the  said  John  Smith  was  so  far  material  that  without  it  he 
could  not  safely  proceed  in  the  trial  of  the  said  cause  : 
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Now,  therefore,  you,  the  said  constable,  are  hereby  commanded  forth- 
with to  convey  and  deliver  the  said  John  Smith  into  the  custody  of  the 
said  keeper  of  the  said  jail,  and  you  the  said  keeper  are  hereby  required 
to  receive  the  said  John  Smith  into  your  custody  in  the  said  jail,  and 
him  there  safely  keep,  until  he  shall  submit  to  be  sworn  as  such  witness 
as  aforesaid,  and  shall  be  discharged  by  due  course  of  law,  (or,  until  he 
shall  submit  to  answer  the  said  question  so  put  to  him  by  the  said  James 
Jackson  J  and  be  discharged  in  due  course  of  law.)  Hereof  fail  not. 
Given  under  my  hand,  the  30th  day  of  November,  1844. 

John  C.  Hulbert,  Justice, 


CHAPTER  X. 


OF  EVIDENCE. 


SECTION    I. 

ITS  GENERAL  NATURE  AND  IMPORTANCE. 

T&E  most  formidable  difficulty  that  will  present  itself  to  the  justice^ 
as  well  on  the  hearing  by  himself,  as  the  trial  before  the  jury,  will  be 
the  rules  of  evidence  in  the  admission  or  rejection  of  testimony.  This 
difficulty  will  discover  itself  in  various  shapes,  and  often  in  disguised 
forms.  The  intrinsic  difficulty  of  the  thing  renders  it  next  to  impossible 
to  lay  down  abstract  rules  that  will  be  a  guide  in  all  cases.  Indeed, 
almost  every  case  must  stand  alone,  separated  from  others  that  resemble 
it  by  some  slight  shade  or  difference,  unnoticed  by  superficial  observers, 
but  substantially  varying  from  the  reason  and  ground  work  of  its  kin- 
dred case.  Nothing  is  more  likely  to  mislead  a  mind  unaccustomed  to 
legal  investigation,  than  the  resemblance  of  one  case  to  another,  or  to 
some  general  principle,  when  at  the  same  time  it  is  substantially  dif- 
ferent.(a) 

Evidence  signifies  that  which  demonstrates,  makes  clear,  or  ascertains 
the  truth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on 
the  other;  and  no  evidence  ought  to  be  admitted  to  any  other  point. (6) 

The  first  thing  therefore,  we  repeat,(c)  which  it  is  the  duty  of  the 
justice  to  turn  his  mind  to,  is,  the  issue  between  the  litigant  parties ;  that 
is,  as  we  have  seen,  what  they  have  affirmed  on  one  side  and  denied  on 
the  other.(d)     It  is  important,  in  the  first  place,  to  ascertain  on  which 


(a)  Penn.  on  Small  Caiuei,  149.  (e)  See  ante,  p.  833. 

(b)  3  Blac.  Com.  867.  {d)  Id.  pp.  287,  288. 
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side  the  burthen  of  proof  lies ;  for^  in  all  issues,  one  party  takes  upon 
himself  the  proof  of  the  fact  in  issue.  This  is  most  usually  with  the 
plaintiff,  but  not  always  so.(e) 


SECTION   11. 


THE   GENERAL   RULES  OF  EVIDENCE. 


Rule  I. 

Whichever  side  hath  the  affirmative  of  the  question^  that  side  hath  also 
the  burthen  of  proof. 

Suppose,  in  an  action  of  trespass  for  taking  and  leading  away  a  horse, 
the  defendant,  instead  of  pleading  the  general  issue  and  then  pleading  a 
justification,  as  we  have  seen  he  would  have  a  right  to  do,(/)  should 
content  himself  with  pleading  directly  a  justification  that  the  horse  was 
taken  under  his  execution,  as  ante,  p.  268,  and  the  plaintiff  should 
reply  and  deny  the  fact.  What  then  would  be  the  issue  1  Not  the 
taking  and  leading  away  of  the  horse  3  for  this  is  admitted  by  the  spe- 
cial plea  ;(g)  but  whether  the  defendant  took  the  horse  as  he  alleges. 
Who  then  affirms  this  fact  ?  Not  the  plaintiff :  he  denies  it.  It  is  then 
the  defendant,  and  on  him  the  burthen  of  proof  lies.  And  so  of  any 
other  special  affirmative  plea,  denied  by  the  replication. (A)  The  case 
put  is,  to  be  sure,  one  which  rarely  happens,  because  the  defendant  usu- 
ally precedes  his  special  plea  with  the  general  issue,  in  which  case,  the 
burthen  of  proof  shifts  from  one  party  to  another.  After  the  plaintiff 
has  made  out  his  case,  the  defendant  then  shows  the  truth  of  his  plea,  or 
any  fact  not  pleaded,  which  is  admissible  under  the  general  issue,  in  or- 
der to  defeat  the  plaintiff's  claim  ;  as  infancy,  payment,  insanity,  &c.(t) 
Here  the  affirmative  lies  with  the  defendant.  And  so,  doubtless,  where 
an  action  is  brought  for  selling  spirituous  liquor  without  license,  &c. 
though  the  declaration  must  deny  the  defendant's  having  license,(j)  yet 
it  is  sufficient  to  prove  the  sale  of  the  liquor,  and  it  then  lies  with  the 


(e)  Penning,  on  Small  Causes,  149.  tion  for  tavern  expenses,  see  Vol.  .1.  p. 

Ante,  p.  350.  277. 

'/)  Ante,  p.  166.  (%)  See  TftUe  of  Defences,  ante,  p. 

^tTi  Id.  p.  159.  130  to  138. 

Of  me  burthen  of  proof  in  an  ac-  ( j)  Ante,  p.  38. 


Die, 


376  THE  OSNERAL  RULSS  OF  EVIDENCE. 

defendant  to  show  his  qualificatioDy  by  producing  and  proving  his 
license,  &c.  and  so  of  the  like  ca8es.(A:) 

And  the  burthen  of  proof  sometimes  changes  sides,  according  to  cer* 
tain  rules  of  presumption.  Thus,  on  a  plea  in  bar  that  the  defendant  is 
a  married  woman,  if  the  plaintiff  proves  that  her  husband  was  gone,aQd 
no  account  heard  of  him  for  more  than  seven  years  before  the  promise, 
the  burthen  is  then  thrown  on  the  defendant  to  show  him  alive,  for  the 
reasons  mentioned  ante,  p.  148.(/)  And  so  where  the  fact  lies  peculiar- 
ly within  the  party's  knowledge,  as  if  the  defendant  prove  himself  an 
infant  at  the  time  of  the  promise,  and  the  plaintiff  then  proves  a  subse- 
quent promise,  which  he  alleges  was  after  the  infant  came  of  age,  the 
defendant  must  then  show  his  non-age  at  the  time  of  the  second  prom- 
ise, (m) 

The  rule  that  the  affirmative  must  be  proved,  has  also  the  following 
exception :  Where  an  action  is  brought  for  a  culpable  omission,  or 
breach  of  duty — as  where  a  constable  is  sued  for  not  taking  goods  and 
chattels  on  an  execution,  &c.  or  not  arresting  a  man  on  an  execution  or 
warrant,  or  any  other  officer  for  not  doing  his  duty,  whereby  the  party 
is  injured — the  negative  or  omission  must  be  proved ;  for  it  is  one  of  the 
first  principles  of  justice,  not  to  presume  that  a  person  has  acted  illegal- 
ly till  the  contrary  be  proved. (n) 

Rule  II. 

It  is  always  sufficient  to  prove  the  substance  of  the  issue. 

Where  the  plaintiff  alleges  that  the  defendant  was  to  do  a  certain  act, 
on  the  payment  of  a  sum  of  money,  proof  of  tender  and  refusal  estab- 
lishes the  issue,  for  this  is  equivalent  to,  and  in  substance,  a  payment.(o) 
So  a  plea  of  payment,  of  a  principal  sum  and  all  interest  due,  is  estab- 
lished by  showing  the  payment  of  a  gross  sum,  not  amounting  to  the 
full  interest,  but  which  was  accepted  as  payment  of  the  debt.(p)  And 
a  plea  of  payment,  to  the  money  counts,  does  not  render  it  necessary  for 
the  defendant  to  prove  payment  of  the  whole  sum  mentioned  in  the  dec- 
laration ;  but  if  evidence  be  given  that  he  has  paid  any  sum  on  account 
of  the  demand  in  suit,  the  burthen  will  devolve  upon  the  plaintiff  of 
showing  that  his  demand  exceeds  the  payment ;  unless  the  fact  appears 


(k)  See  1  Phil.  Ev.  198,  9,  and  the        (n)  See  cates  cited,  1  Phil.  £v.  195, 

notes  by  Cowen  &  Hill,  p.  490,  1.  6,  and  in  the  notes  by  Cowen  &  Hill, 

(0*  6  East,  80,  85.   1  Phil.  Ev.  197, 8,  pages  296  to  301,  483.  4,  et  seq. 
and  the  notes  by  Cowen  &  Hill,  p.  4S9.         (o)  I  Wils.  115.    But  see  6  Monroe, 

(m)  1  T.  R.  648.    And  see  the  cases  872. 
cited  1  PhU.  Ev.  198,  9,  and  the  notes        (p)  2  Str.  690.  5  Cranch,  11.  3  John, 

by  Cowen  k  Hill,  p.  490, 1.  229. 
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ia  some  other  way.(l)  So  where  a  declaration  is  in  trespass,  for  cut- 
ting down,  &c.  certain  trees,  (and  by  parity,  in  trespass,  or  trover  for 
taking,  and  converting  certain  goods  and  chattels,)  proof  of  cutting  part 
of  the  trees,  or  taking  and  converting  a  part  of  the  goods  or  chattels 
mentioned,  sustains  the  issue  for  so  much. (9)  In  the  action  of  assump- 
sit, for  debt  on  simple  contract,  the  plaintiff  may  prove  and  recover  a 
less  sum  than  he  demands  by  his  declaration  ;(r)  and  in  an  action  for 
the  escape  of  husband  and  wife  from  execution,  for  a  debt  due  from  the 
wife  before  marriage,  proof  that  the  husband  alone  escaped,  will  be  suffi- 
cient. (^) 

Averments  in  a  declaration,  plea,  &c.,  which  are  wholly  impertinent 
and  might  be  struck  out,  without  affecting  the  cause  of  action  or  de- 
fence, need  not  be  proved  ;  as  if  I  declare  on  an  express  warranty  of 
soundness,  and  state  that  the  defendant  knew  of  the  unsoundness,  if  I 
prove  the  warranty  and  unsoundness  as  laid,  I  need  not  prove  the  de- 
fendant's knowledge,  because  the  express  warranty  is  enough ;  and  a 
cause  of  action  would  be  sufficiently  stated  and  made  out  in  proof, 
though  the  averment  of  knowledge  be  stricken  out  of  the  declaration. (/) 
And  so,  where  I  allege  that  the  defendant  maliciously  dug  under  my 
house,  and  caused  its  fall,  &c.  proof  that  in  digging  a  cellar  adjoining 
me,  he  negligently  did  the  injury  complained  of,  sustains  the  issue,  for 
the  words  maliciously^  fyc.  may  be  stricken  out  of  the  declaration,  and 
yet  leave  it  good.(u)  So  in  an  averment  that  a  note  was  assigned, ybr 
value  received^  the  words  for  value  received  are  immaterial,  and  need 
not  be  proved,  and  the  declaration  is  sustained,  though  the  assignment 
do  not  contain  these  words  ;{v)  but  the  averment  that  the  defendant 
made  his  promissory  note,  setting  it  forth,  and  adding  '^  being  for  value 
received^^  must  be  sustained  by  a  note  containing  the  words  ^^for  value 
received ;'^^  for  the  averment  is  a  description  of  the  contract.(to) 

But  in  regard  to  records,  writings  or  contracts,  which  make  a  part  of 
the  plaintiff's  case,  they  must  be  proved  as  laid,  although  parts  of  them 
are  stated  which  are  altogether  immaterial ;  for  such  records,  writings 
or  contracts  are  entire,  and  a  part  only  cannot  be  stricken  out,  so  as  to 
square  them  with  the  evidence.  The  pa;'ty  should,  therefore,  set  out 
barely  so  much  of  these  as  will  make  out  his  action  or  defence  accord- 


(q)  Co.  Lttt.  282,  a.  (y)  3  Cranch,  193.    1  Call's  R.  106. 

(r)  1  H.  Bl.  249.  (to)  10  John.  418.    And  see  cases  ci- 

1  Sid.  5.  ted  in  Cowen  &  Hill*i  Notes  to  Phil.  Ev. 

2  East,  446.  p.  525. 
u)  17  John.  92. 


I 


(1)  Boyd  y.  Weeka,  6  HiU,  898. 
Vol.  n.  48 
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ing  to  their  legal  effect,  and  not  verbatimj  aa  in  the  papers,  &c.  ihem- 
selyes,  for  fear  of  a  misdescription.(ar) 

We  before  noticed  the  precision  with  which  special  contracts  must  be 
set  forth  in  pleading,  whether  they  be  simple  contracts  or  contracts  un- 
der seal :  and  shall  content  ourselves  with  referring  the  reader,  for  the 
general  doctrine  on  this  subject,  to  pages  24  to  30,  ante.  It  is  always 
sufficient  to  state  the  contract  according  to  its  true  sense,  or  legal  effect, 
without  adopting  its  very  words,  and  this,  whether  it  be  in  writing  or  by 
parol,  sealed  or  unsealed. (y)  When  so  stated,  however,  it  must  be 
proved  as  laid,  or  the  plaintiff  must  fail  in  his  action  ;  unless  the  case  be 
one  wherein  the  court  may  disregard  the  variance,  pursuant  to  2  R.  S. 
328,  ^  99,  stated  post,  at  the  close  of  remarks  on  this  rule,  or,  the  more 
liberal  rules  in  favor  of  amendments  now  acted  upon  independently  of 
the  statute.  The  following  instances  are  presented  as  illustrations  of 
the  old  and  severe  rule. 

The  plaintiff,  in  setting  forth  a  lease  in  his  declaration,  stated  the  rent 
to  be  payable  in  quarterly  payments  :  The  evidence  was,  that  no  partic- 
ular time  of  payment  was  agreed  upon  between  the  parties  ;  it  was  held 
that  the  plaintiff  must  be  nonsuited.(z)  Declaration  on  a  corrupt  agree- 
ment, under  12  Anne,  stat.  2j  ch.  16,  made  on  21st  December,  1774, 
giving  day  of  payment  to  23d  December,  1776  :  Proof  of  contract  made 
23d  December,  1774,  and  of  forbearance  for  two  years;  this  was  held  a 
fatal  variance. (a)  Declaration  on  contract  by  defendant,  to  deliver  alt 
his  tallow  to  the  plaintiff  at  four  shillings  per  stone  : — Proof  that  de- 
fendant should  deliver  it  at  four  shillings  per  stone,  and  so  much  more 
as  the  plaintiff  paid  to  any  other  person:  Plaintiff  nonsuited. (6)  Dec- 
laration, in  consideration  that  plaintiff  would  buy  of  defendant  forty- 
five  sheep,  for  54/.  lis,  6d.  the  defendant  undertook,  &c.  that  they  were 
sound  : — Proof,  that  the  price  was  64/.  12^.  6d. :  Plaintiff  nonsuited, 
though  it  seems  this  would  not  have  been  the  case,  had  the  sum  been 
laid  after  videlicit,{c)  Declaration,  that  plaintiff  agreed  to  build  two 
houses  for  500/.  by  a  certain  day,  which  he  had  done  : — Proof,  that  the 
time  had  been  enlarged  by  parol,  and  the  houses  finished  within  the  en- 
larged time:  Plaintiff  nonsuited. (d)  Declaration,  that  defendant  agreed 


(x)  Doug.  665  to  669,  ed.  1807,  and  1  Chit  on  PI.  334,  5,  ed.  1833.    1  Bara. 

notes  at  tho  end  of  case.    See  also  Cow-  h  Aid.  R.  9. 

en  &  Hill's  Notes  to  Phil.  Ev.  518  to  (x)  Doug.  665. 

581 ;  and  2  R.  8.  8S8,  §  99,  as  (o  disre-  (a)  Cowp.  671. 

garding  Tsriances.  See  post,  closing  re-  (In  1  T.  R.  447. 

marks  on  the  rule  now  under  considera-  (c)  3  T.  R.  67,  cited  arguendo,  by 

tion.  DsLmpier. 

(y)  Ante,  p.  27.     10  Mass.  R.  230.  (d)  Id«  890.    S.  P.  8  John.  892. 
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to  sell  plaintiff  400  bushels  ofoats^  tfc:  Proof,  that  defendant  agreed  to 
sell  plaintiff  so  many  bushels  of  oat^,  at  the  Hartland  Quay  measure : 
Plaintiff  nonsuited :  for  the  word  bushel  means  Winchester  bushel,  unless 
otherwise  expressed.(6)     Declaration,  in  consideration  that  the  plaintiff 
would  deliver  certain  pictures  to  one  Poole,  defendant  promised  to  pay, 
&c. — ^Proof,  that  the  promise  to  pay  was  in  consideration  that  the  pic- 
tures should  be  delivered  to  the  defendant :    Plaintiff  nonsuited.(/) 
Declaration  for  wages,  ^^  during  a  certain  voyage  from  the  port  of  Lon- 
don, to  the  coast  of  Africa,  and  from  thence  to  the  West  Indies ;" — 
Proof,  that  the  voyage  was  ^'  from  the  port  of  London,  upon  an  intend- 
ed voyage  to  the  coast  of  Africa,  for  slaves,  from  thenc^  to  the  West 
Indies,  or  America,  and  afterwards  to  London,  in  Great  Britain,  or  to 
her  delivery  port  in  Europe  ;^^  the  variance  in  the  description  of  the 
voyage  between  the  declaration  and  proof  was  held  fatal,  though  the 
captain  put  an  end  to  the  voyage  in  the  West  Indies,  and  though  the 
description  of  the  voyage  in  the  declaration  was  laid  under  a  scilicet.{g) 
Declaration  on  contract,  to  deliver  forty  bags  of  wheat  on  one  market 
day  : — Proof  of  a  contract  to  deliver  forty  or  fifty  bags  the  first  day, 
and  the  remainder  at  the  next  market  day ;  the  variance  was  held  fa- 
tal.(i)     Declaration  against  two  defendants  on  a  warranty  upon  di  joint 
contract  of  sale  : — Proof  of  a  warranty  by  one  of  the  defendants,  upon 
a  contract  to  sell  the  articles  as  his  separate  property :  Plaintiff  nonsuit- 
ed.(i)     Avowry,  setting  forth  a  lease  upon  110/.  rent : — Proof  of  a  lease 
of  148  acres,  at  16^.  per  acre,  equal  to  111/,  rent;  the  variance  was 
held  fatal.(y)     Declaration  in  debt,  for  rent  on  a  demise,  at  15/.  rent : — 
Proof  of  a  demise  at  a  rent  of  15/.  and  3  fowls ;  variance  held  fatal. (A;) 
Declaration,  that  the  defendant  was  tenant  of  land  in  F.,  in  considera- 
tion whereof  he  promised  to  manage  in  a  husband-like  manner  : — Proof, 
that  the  land  lay  in  F.  and  C. :  Plaintiff  nonsuited. (/)     Declaration  on 
a  policy  of  insurance ;  one  count  avers  interest  in  A.  and  another  count 
avers  interest  in  B.  : — Proof  that  the  interest  is  in  A.  and  B.  jointly  : 
the  plaintiff  cannot  recover  under  either  count.(97»)     Declaration,  that 
the  defendants  were  severally  indebted  to  the  plaintiff  in  divers  sums, 
and  accounted  with  him  for  the  same,  being  21/.  6^.,  and  in  considera- 
tion that  he  would  forbear  payment  of  .that  balance,  the  defendants 
jointly  undertook  to  pay  the  same  to  him  : — Proof,  that  the  balance  was, 
on  accounting,  20/.  18^.;  Plaintiff  nonsuited. (n)     If  a  bill  drawn  by 


0  4  T.  R.  814.  ( j)  4  Taunt.  320. 

)  Id.  687.  Ck)  2  Doug.  666,  cited. 

.f)  2  Bos.  &  Pull.  116.  ?0  4  Taunt  700. 

^K)  2  East,  2.  (m)  5  id.  101. 

12  id.  452.  (fi)  3  ftfoule  &  Selw.  173« 
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John  Couchj  be  declared  on  as  a  bill  drawn  by  John  Crouch,  the  vari- 
ance is  fatal. (o)     And  so,  where  the  defendant  is  sued  on  a  note  given 
by  him  and  others,  and  the  declaration  varies  from  the  note  in  the  name 
of  either  of  the  defendant's  co-promisors. (p)     And  where  a  note   is 
made  payable  at  a  particular  place,  it  is  a  fatal  variance,  if  the  place  be 
not  stated  in  the  declaration. (9)     And  so,  if  a  place  be  stated  in  the 
declaration,  but  none  appear  on  the  bill  or  note,  but  only  by  way  of 
memorandum  at  the  foot  thereof.(r)     In  an  action  against  a  carrier,  a 
contract  is  alleged  to  carry  goods  from  A.  to  B.,  a  variance  in  evidence 
as  to  the  termini,  is  fatal. (^)     Declaration  on  contract  to  pay  for  half 
the  land  taken  for  a  certain  road,  is  not  sustained  by  proof  of  a  contract 
to  pay  for  all  the  land  taken  therefor  ;{t)  nor  is  a  declaration  on  a 
contract  to  build  a  ship,  by  evidence  of  an  agreement  io finish  a  ship 
partly  built.(t£)     Declaration  on  a  promissory  note,  omits  to  aver  that 
the  defendants  are  partners,  or  acted  under  a  firm,  but  states  simply 
that  they  made  the  note,  &c.,  their  own  proper  hands  and  names  being 
thereunto  subscribed,  by  the  name  and  description,  &c.     Proof,  that  one 
of  the  defendants,  a  partner  of  the  others,  signed  the  name  of  the  firm, 
will  not  support  the  declaration. (v) 

In  an  action  qui  tarn  for  usury,  the  plaintiff  alleged  a  loan  by  the  de- 
fendant to  A.  for  sixty-three  days,  and  produced  a  note  in  evidence, 
payable  to  the  defendant  in  sixty  days,  this  was  held  a  fatal  variance, 
although  the  three  days  of  grace,  added  to  the  number  of  days  specified 
in  the  note,  would  make  sixty-three  days.(u;)  In  regard  to  variance 
between  declaration  and  proof,  upon  a  note  payable  in  specific  articles, 
see  Vol.  I.  p.  198.  In  an  action  qui  tarn  for  taking  usury,  the  decla- 
ration stated  the  taking  to  have  been  in  pursuance  of  a  loan  of  $200,  by 
means  of  a  promissory  note  ;  and  the  evidence  was  of  a  loan  of  $200,  and 
the  interest  thereon  for  more  than  six  months;  this  was  held  a  fatal  va- 
riance.(x)  For  various  other  illustrations  in  like  actions,  see  the  notes 
of  Cowen  &  Hill,  to  Phil.  Ev.  p.  515,  533.  Evidence  of  a  promise  to 
deliver  certificates  of  debenture,  will  not  support  an  action  on  a  prom- 
ise to  pay  money.(y) 

The  law  requires  the  same  and  even  greater  strictness  in  a  plea  of 


(0)  3  Bos.  &  Pull.  559.  S.  P.  4        (u)  3  Day,  312. 

Taunt.  810.  (v)  7  John.  468.      Cowen  &  HilPs 

Cp)  4T.  R.  611.  Notes  to  Phil.  Ev.  515,  533.    But  see 

(q)  3  Campb.  R.  247,  463.  Campb.  R.  305. 

r)  4  Maule  &  Selw.  505.  (u?)  4  Day,  114. 

>)  2  Stork.  R.  385.    21  Wen.  158.        (x)  Id.  37. 

1  Bred.  &  Bin?.  538.  (y)  7  Mass.  Rep.  325. 

(0  8  John.  253. 


; 
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usury,  than  in  a  declaration  in  an  action  qtd  tam^  under  the  statute  of 
usury. (2) 

We  before  noticed,  that  in  setting  forth  a  \vritten  contract  it  is  not 
necessary  to  describe  the  parties  as  of  such  a  place,  or  degree,  though 
they  be  so  described  in  the  contract. (a)  This  omission  will  therefore 
be  held  no  variance.  Accordingly,  in  Evans  v.  Smithy  (1  Wash.  Rep. 
72,)  an  objection  was  taken  at  the  trial,  to  the  giving  of  the  bond  in 
evidence,  on  account  of  a  variance  between  it  and  the  declaration,  in 
this,  that  the  defendant  is,  in  the  bond,  said  to  be  ^'  of  the  county  of  Es- 
sex,'' which  is  omitted  in  the  declaration.  The  objection  was  overruled, 
and  on  appeal  the  judgment  was  affirmed.  So,  in  the  same  bdbk,  p. 
199,  the  plaintiff  declared,  that  he  rented  certain  ground  to  the  defen- 
dant, for  the  use  of  the  Jockey  Cluby  ^c.  In  the  agreement  produced 
in  evidence,  the  defendant  was  styled  treasurer  of  the  Jockey  Club,  but 
the  variance  was  held  immaterial.  So,  where  a  bond  was  payable  to 
James  Whitlow^jun.  and  the  declaration  described  it  as  payable  to  the 
plaintiffs  after  naming  him  as  James  Whitlow^jun.^  alias  James  Whit- 
locky  this  was  held  not  a  material  variance. (6) 

Where  the  contract  declared  upon  was,  that  plaintiff  had  bargained 
and  sold,  and  defendant  agreed  to  buy  a  large  quantity  of  head  matter 
and  sperm  oil,  which  was  afterwards  ascertained  to  be  a  given  quantity, 
and  the  contract  proved  was,  for  the  purchase  of  all  the  head  matter 
and  sperm  oil,  per  the  Wildman  :  held,  that  this  was  no  variance. (c) 

The  place  stated,  either  in  the  declaration  or  plea,  in  a  justice's  court, 
"will  scarcely  ever  be  material,  and  consequently  need  not  be  proved. 
If,  however,  it  be  a  part  of  a  special  contract,  as  in  some  of  the  cases 
cited  ante,  p.  378  to  380 ;  or  where,  in  trespass  on  lands,  or  assumpsit 
for  use  and  occupation,  the  plaintiff  states  a  particular  town,  which 
seems  to  be  necessary  in  trespass,  though  not  in  the  action  for  use  and 
occupation,  the  place  must  be  proved  as  laid.(d)  For  other  illustrations 
see  Cowen  &  Hill's  Notes  to  Phil.  Ev.  636  to  638: 

The  time  stated  in  the  declaration  is  also,  in  general,  wholly  immate- 
rial, unless  it  make  a  part  of  the  contract  or  writing  set  forth,  and  is 
used  as  matter  of  description  in  the  pleading.(6)  It  has  been  determin- 
ed, that  the  time  of  a  penal  offence,  alleged  in  a  declaration,  is  wholly 
immaterial,  as  in  an  action  for  selling  liquor  without  license,  &c.(y) 


(x)  10  JohQ.  140,  and  see  3  T.  R.  531.  (d)  3  Camp.  R.  285. 

8  John.  84.  («)  2  Johns.  8.    And  see  Cowen  & 

a)  Ante,  p.  40.  Hill's  Notes  to  Phil.  Ev.  533  to  536. 

h)  2  Munf.  510.  (/)  13  Johns.  253. 

^c)  1  Barn.  &  Aid.  9,  and  see  13  East, 
41' 
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The  time  of  committing  an  alleged  trespass  is  seldom  material. (2) 
Where  a  trespass  is  alleged  to  have  been  committed  on  ^^  divers  days 
and  times"  between  two  given  periods,  the  plaintiff  may  give  evidence 
of  any  acts  of  trespass  between  the  periods  mentioned  ;  but  after  having 
given  such  evidence  he  cannot  go  for  a  trespass  committed  at  another 
time.  He  may,  however,  at  the  commencement  of  the  trial,  elect  to 
waive  his  right  to  prove  a  trespass  between  the  alleged  periods ;  in 
which  case  he  will  be  allowed  to  go  for  any  other  single  act  of  trespass 
within  the  time  prescribed  by  the  statute  of  limitations.  But  he  must 
rest  on  that,  and  cannot  prove  more  than  one ;  for  the  declaration  is 
then  Regarded  as  containing  but  one  count.(3)  Perhaps,  however,  ty- 
ing the  party  up  by  such  election,  is  but  matter  of  practice  or  discretion. 

Where  the  declaration  is  general,  for  goods,  &c.  sold,  work,  &c.  done, 
moneys,  &c.  and  all  the  cases  in  which  a  general  form  of  declaring  is 
good,(g)  you  may  content  yourself  with  proving  only  a  part  of  your 
declaration  or  count,  either  in  kind,  quantity  or  value.(A) 

For  such  matters  as  are  presumed,  or  implied  by  law,  and  therefore, 
do  not  call  for  strict  proof,  see  ante,  pp.  57,  68. 

The  rule  that  the  proof  must  substantially  correspond  with  the  cause 
of  action  or  defence  stated,  was  extended  to  a  justice's  court,  by  an  exr 
press  adjudication  of  the  supreme  court,  on  certiorari. (t)  But  unless 
the  objection  for  variance  be  taken  on  the  trial,  it  cannot  be  made  avail- 
able afterward.  (4) 

Accordingly,  where  a  cause  was  heard  before  a  justice  on  the  merits, 
who  took  four  days  to  make  up  his  decision,  and  finally  entered  judg- 
ment of  nonsuit  against  the  plaintiff,  because  of  a  variance  between  the 
declaration  and  proof,  it  was  held  by  the  supreme  court  that  the  vari- 
ance not  having  been  objected  to  at  the  trial,  the  judgment  was  erro- 
neous and  should  have  been  reversed.  And  this,  though  the  evidence 
was  conflicting  as  to  the  merits,  so  that  the  justice  might  properly  have 
rendered  judgment  fdt  the  defendant,  on  that  ground. (5) 

In  an  action  to  recover  the  penalty  given  by  the  7th  section  of  the  act 
to  lay  a  duty  on  strong  liquors,  sess.  24,  ch.  164,  it  was  held,  that  the 
plaintiff  might  unite  in  his  declaration,  any  number  of  offences,  and  prove 


(g)  See  ante,  69  to  74.  CO  1  Gaines,  593. 

ih)  1  H.  Bl.  249.    Bull.  N.  P.  129. 

(2)  Cowen  &  HUPs  Notes  to  Phil.  Ev.  535. 

(3)  16  Mass.  Rep.  470.    Cowen  &  Hill's  Notes,  535. 

(4)  17  Wen.  71.    3  Hill,  237. 

(5)  Shall  V.  Lathrop,  3  HUl,  237. 
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what  number  he  pleased ;  but  that  he  could  only  recoyer  the  penalty 
for  a  single  offence. (J) 

The  foregoing  summary  is  deemed  sufficient  to  exhibit  the  general 
doctrine  of  variance,  where  no  statute  or  rule  intervenes  to  modify  its 
rigor.  The  reader  desiring  a  more  extended  view  of  the  cases  is  refer- 
red to  the  notes  to  Phil.  Ev.  by  Cowen  &  Hill,  where  a  somewhat  full 
collection  will  be  found.(6) 

In  order  to  obviate,  in  some  degree,  the  inconvenience  and  injustice 
too  often  arising  from  an  application  of  this  doctrine  to  cases  of  mere 
technical  variance,  not  at  all  affecting  the  merits,  the  following  statute 
provision  was  introduced  into  the  revision  of  1830  :  "  Every  variance 
between  process,  pleadings,  or  any  instrument  in  writing,  recited  or  re- 
ferred to  in  any  other  process,  pleading  or  record,  and  every  mistake  in 
the  name  of  any  officer  or  other  person,  in  stating  any  day,  month,  or 
year,  or  in  the  description  of  any  property,  in  any  pleadings  or  record, 
which,  according  to  law,  could  be  amended  by  the  court  after  verdict 
rendered  in  any  cause,  shall  be  disregarded  upon  the  trial  of  such  cause, 
unless  such  variance  or  mistake  be  calculated  to  surprise  and  mislead  the 
adverse  party,  and  to  prevent  his  making  due  preparation  for  a  full  an- 
swer on  the  merits,  to  the  matter  concerning  which,  such  variance  or 
mistake  shall  have  been  made."(7) 

The  variances  contemplated  by  the  statute  are  those  where,  in  the 
declaration  or  pleading,  a  written  instrument  of  any  kind  has  been  er- 
roneously recited  or  referred  to,  or  where  a  mistake  has  occurred  in  the 
name  of  any  officer  or  other  person,  or  in  stating  any  day,  month  or  year, 
or  in  the  description  of  any  property, (8)  This  species  of  variance  or 
mistake,  instead  of  operating  as  formerly  to  exclude  a  defence,  or  turn  a 
plaintiff  round  to  a  new  action,  may  now,  under  certain  limitations,  be 
disregarded  on  the  trial.  But  in  order  to  authorize  that  course,  the  va- 
riance or  mistake  must  be  clerical  or  unimportant,  and  the  court  is  to  be 
satisfied  that  the  party  objecting  has  not  been  surprised  and  misled  by 
it,  or  prevented  from  making  due  preparation  for  a  full  answer  on  the 
merits.(9)  Whether  he  is  likely  to  have  been  so  surprised  or  misled, 
&c.  is  a  question  for  the  court  in  the  exercise  of  a  sound  discretion. (10) 


( j)  18  John.  258.    7  id.  184. 

(6)  See  Cowen  &  Hill's  Notes,  Index,  title  "  Varimnce." 

7)  2  R.  S.  328,  §  99. 

^7)  2  R.  S.  328,  §  99. 

S)  See  Cowen  &  Hill's  Notes  to  Phil.  Ev.  531. 

9)  See  15  Wen.  672,  8.    17  id.  113.    19  id.  542,  3. 

10)  Id. ib. 


{ 
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Under  the  like  qualifications,  independently  of  the  statute,  amendments 
may  now  doubtless  be  made  at  the  trial,  of  most  variances  between 
pleadings  and  proof,  where  the  action  is  founded  on  an  oral  contract  or 
wrong.(ll)  Several  of  the  cases  cited  in  Cowen  &  Hill's  Notes  to  Ph. 
£v.  531,  2,  present  instances  of  both  kinds.  The  course  of  the  supreme 
court,  it  is  true,  generally  requires  that  a  motion  to  amend  should,  in 
such  cases,  be  made  to  the  bench,  the  original  pleadings  being  there ; 
not  at  the  circuit.(12)  The  justice's  court,  however,  combines  the 
powers  of  both. 

Rule  III. 
The  best  evidence  is  to  be  produced  which  the  nature  of  the  case  admits. 

This  is  pronounced  by  Chief  Justice  Pennington  to  be  the  great  lead- 
ing rule  on  the  head  of  evidence,  which,  like  Aaron's  rod,  swallows  up 
all  others. (A;)  It  is  certainly  a  very  important  rule  ;  and  is  perhaps  to 
be  oftener  applied  in  practice  by  our  courts  of  justice,  than  any  other. 
But  it  is  by  no  means  a  difficult  one,  though  for  want  of  understanding 
or  practicing  it,  many  causes  fail,  and  many  defences  are  defeated. 

This  rule  relates,  principally,  to  vrritten  evidence  and  subscribing  wit- 
nesses. 

1.  Wherever  a  writing  is  a  necessary  part  of  the  evidence,  in  estab- 
lishing the  action  or  defence,  it  must  be  produced.  Thus,  a  writ,(/)  or 
a  bond,  lease,  or  other  specialty  under  seal,  or  a  bill  of  exchange,  prom* 
issory  note,  or  any  other  written  instrument,  must  be  produced  before 
any  evidence  can  be  given  of  its  contents. (m) 

2.  If  there  be  subscribing  witnesses  to  such  writing,  they  alone  are 
competent  to  prove  it,  and  at  least  one  of  them  must  be  produced  on  the 
trial,  (n) 

But  both  these  rules  are  subject  to  various  exceptions. 

Exception  1st. 

If  the  writing  be  of  a  public  nature,  as  if  it  be  a  state  record,  on  file 
with  the  secretary  of  state,  a  record  of  chancery,  of  the  supreme  court, 
or  court  of  common  pleas  :  in  all  these  cases,  though  the  writing  be  di- 
rectly in  issue  upon  a  plea  of  nul  tiel  record^{p)  or  otherwise,  a  copy 


(k)  Pennine,  on  Small  Causes,  149.  Hill's  Notes  to  Phil.  Ev.  1261  to  1268» 

(0  6  John.  19.  1349. 

(m)  See  12  John.  221.  (o)  See  ante,  p.  134. 

(n)  1  PhU.  Ev.  464,  496.    Cowen  & 

(11)  19  Wen.  542.  (12)  Cowen  &  HilPs  Notes,  632. 
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exemplified,  or  certified  in  the  mode  pointed  out  by  2  R.  S.  324,  ^  72, 
by  the  officer  having  the  custody,  under  his  official  seal,  is  sufficient,  as 
well  as  the  record  itself.  One  or  the  other  of  these  must,  it  seems,  be 
produced,  when  the  record  is  directly  in  issue,  which,  in  general,  is 
only  on  the  plea  of  nul  tiel  record^  which  is  triable  by  the  record  on- 
ly, (p)  When  the  record  is  only  inducemcint,  or,  in  other  words,  not 
directly  denied  by  the  pleadings,  it  may  be  proved  as  in  the  following 
exception  : 

Exception  2d. 

In  cases  where  the  record  is  not  directly  in  issue,  but  the  action  or 
defence  is  grounded  upon  some  other  matter,  and  the  record  is  mere 
inducement,  but  yet  a  necessary  link  in  the  chain  of  testimony,  or  comes 
collaterally  or  incidentally  in  question,  there,  either  exemplified  or  sworn 
copies,  made  and  compared  as  hereinafter  mentioned,  are  admissible  in 
evidence.  (9) 

Exception  3(2. 

A  rule  of  court,  under  the  hand  of  the  proper  officer,  as  the  register 
or  assistant  register  in  chancery,  or  clerk  of  the  supreme  court  or  com- 
mon pleas,  is  itself  an  original  and  good  evidence  of  itself,  upon  its  mere 
production,  without  further  proof,  the  same  as  an  exemplification. (r) 
This  is  called  an  office  copy.  Copies  of  affidavits  served  on  the  opposite 
party,  upon  which  to  ground  a  motion,  have  also  been  held  equivalent 
to  office  copies,  and  as  such,  are  admissible  in  evidence.(^)  A  verdict 
alone,  without  the  judgment  founded  upon  it,  is  not  evidence,(^)  unless 
it  be  a  verdict  on  an  issue  out  of  chancery,  in  which  case,  showing  the 
decree  thereupon,  will  be  enough. (u)  But  a  verdict  in  a  justice's  court 
is  evidence  without  the  judgment;  for  a  justice  cannot,  like  a  court  of 
record,  either  arrest  a  judgment,  or  grant  a  new  trial,  but  is  bound  to 
render  judgment  thereon  ;  and  should  he  omit  to  do  this,  the  law  will, 
itself,  attach  the  proper  judgment  to  the  verdict.(t;) 

Exception  4tth. 
A  proceeding  in  a  cause  before  a  justice  of  the  peace,  though  it  is  so 


(p)  But  see  6  Wen.  512.  (•)  11  John.  434. 

Iq)  And  see  Vol.  I.  p.  231.    Bull.  N.  (t)  Bull.  N.  P.  234    WUles,  367. 

P.  228.  r  tt)  Bull.  N.  P.  234. 

(r)  1  Ld.  Raym.  745.    11  John.  434.  (v)  2  John.  181.    Ante,  p.  167. 

Vol.  n.  49 
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far  a  record  that  it  cannot  be  proved  by  parol,(13)  yet  it  is  proveable 
either  by  the  production  of  the  docket  of  the  judgment^  verified  by  the 
oath  of  the  justice,(to)  or,  if  it  be  the  declaration,  plea,  process  or  other 
paper  in  the  course  of  the  cause,  by  its  production,  verified  in  the  same 
way  ;(14)  or  a  sworn  copy  of  the  docket  or  other  paper  is  equally  evi- 
dence.(15)  And,  indeed,  these  may  all,  or  any  of  them,  be  proved  by 
parol,  if  this  mode  of  proof  be  not  objected  to.(16) 

But  the  most  usual  way  of  proving  proceedings  in  a  justice's  court,  is 
by  the  justice's  oflicial  certificate,  authenticated  according  to  2  R.  S. 
196,  §  245  to  247.  As  proof  before  himself,  the  original  docket  or  a 
certified  copy  by  himself,  is  sufficient.  §  245.(17)  Before  any  other 
court,  it  is  not,  unless  also  authenticated  by  the  county  clerk,  as  required 
by  §  247.  The  form  is  a  simple  transcript  (literal  copy)  of  the  justice's 
docket,  to  the  extent  required  by  ^  246 ;  and  the  contents  of  his  docket 
are  prescribed  in  the  previous  section,  243.  A  copy  for  use  before  him- 
self is  to-be  certified,  ^  245.  When  to  be  used  elsewhere,  it  is  simply 
to  be  subscribed  by  him,  thus  :  "  A  copy.  Franklin  Hoag^  Justice  of 
the  Peace."  The  clerk's  certificate  describes  his  oflScial  character  in 
terms  more  full.  §  247.  The  transcript  thus  authenticated  is  evidence 
in  all  courts,  and  may  be  used  in  favor  of  the  justice,  as  well  as  others, 
and  this  though  it  be  made  out  after  he  had  ceased  to  be  in  office.  But 
it  seems  the  transcript  cannot  be  received  as  evidence  of  any  proceed- 
ing if  there  be  no  judgment.  Otherwise,  as  to  the  docket  or  certificate 
to  be  used  before  the  justice  himself.  The  transcript  cannot  of  course 
be  received  as  evidence  of  any  matter  which  the  justice  is  not  author- 
ized to  enter  on  his  docket,  pursuant  to  §  243  and  ^  244.  The  first 
points  out  specific  items  of  entry.  The  last  section  refers  the  extent  of 
the  docket  and  consequent  evidence  derivable  from  it,  in  some  measure 
to  his  discretion,  so  long  as  it  is  confined  to  matter  which  properly  be- 
longs to  the  cause  pending  before  him.  The  certifying  clerk  must  be- 
long to  the  same  county  with  the  justice. (x) 

The  justice  may  doubtless  state  in  his  docket  the  matters  which  were 
actually  tried  before  him,  and  what  was  submitted  to  or  withdrawn  from 


(w)  11  John.  166.   2  R.  8. 196,  §  248.    8  id.  393,  4,  5.    5  id.  292.    1  Cowen, 
(x)  See  Cowen  &  Hill's  Notes  to  Ph.    115,116.   6  id.  261.    2  Pick.  436.   Ante, 
Ev.  1107  to  1109.    15  Wen.  237,  239.    p.  166. 

13)  5  John.  351.    11  id.  166. 

'14)  3  John.  429.    2  R.  S.  196,  197,  §  248. 

15)  Id.  ib. 

16)  12  John.  296. 

17)  Smith  V.  Frost,  6  Hill,  431.    Coffinan  v.  Hampton,  2  Watts  k  Serg.  877. 
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the  consideration  of  the  court  or  jury,  where  he  shall  deem  either  to  be 
materiaL  His  transcript  then  exhibits  these  facts.  So  items  of  evi- 
dence may  sometimes  also  become  a  material  subject  of  entry,  and  be 
shown  in  the  same  manher.(y) 

The  directions  contained  in  the  statute  must  b^  strictly  followed  in 
the  frame  and  mode  of  authenticating  this  kind  of  evidence,  or  it  will 
be  inadmissible. 

If  the  certificate  or  transcript  omit  to  state  what  evidence  was  given 
on  the  former  trial,  or  what  was  submitted  or  withdrawn  from  the  con- 
sideration of  the  court  or  the  jury,  this  may  be  proved  by  parol  evidence 
on  the  oath  of  the  justice,  of  counsel,  or  a  bystander,  &c.  This  is  the 
rule  even  in  a  court  of  record. (2)  And  the  minutes  of  evidence  made 
by  a  magistrate,  or  other  person  upon  a  trial,  are  no  higher  in  degree 
than  their  verbal  evidence ;  and  therefore  need  not  be  produced,  though 
they  may  be  resorted  to,  in  order  to  refresh  the  memory  of  the  witness, 
like  all  other  memoranda  made  at  the  time  of  a  transaction.  If  the 
minutes  be  original  entries  made  at  the  time,  they  may,  on  this  being 
proved  by  the  person  who  made  them,  be  themselves  received  as  proof, 
though  the  witness  may  have  forgotten  the  facts,  (a) 

FOKM   OF   THE   CLERK's   CERTIFICATE  OF   AUTHENTICATION. 

Saratoga  County,  ss.  I,  Horace  Goodrich,  clerk  of  the  said  coun- 
ty, do  certify,  that  Franklin  ffeag,  the  person  subscribing  the  within  (or 
annexed]  transcript  was,  at  the  date  of  the  judgment  therein  mentioned, 
viz.  on  the  10th  day  of  September,  1844,  a  justice  of  the  peace  of  the 
said  county.  In  witness  whereof,  I  have  caused  the  seal  of  the  court  of 
common  pleas  of  the  said  county  to  be  hereunto  affixed,  this  12th  day 
of  September,  A.  D.  1844. 

[l.  s.]  Horace  Goodrich. 

This  transcript  of  the  justice,  properly  authenticated,  is,  like  a  record, 
conclusive  evidence,  and  cannot  be  contradicted  by  parol  testimony. (i) 

Exception  5th, 

The  right  of  proving  papers  by  a  sworn  copy  is,  by  no  means,  confin- 
ed to  the  cases  mentioned  ante,  p.  386,  2d  exception.     Wherever  the 


(y)  See  13  John.  R.  184.  (a)  1  Phil.  Ev.  221,  and  Notes  by 

(z)  16  John.  136.    2  id.  227,  and  see  Cowen  &  Hill,  pp.  550,  750  to  759,  579 

ante,  pi  164 ;  also  Cowen  &  HilPs  Notes  to  585. 

to  Phil.  837  to  840,  952,  971,  2,  and        (6)  13  John.  184. 

cases  there  cited. 
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writing  to  be  proved  is  of  a  public  nature,  and  therefore  properly  con- 
fined to  a  single  place  for  the  inspection  of  all  whom  it  may  concern, 
a  sworn  copy  is  good  evidence.  Thus,  not  only  the  records,  books,  and 
other  papers  properly  and  officially  on  file,  or  belonging  to  the  various 
offices  of  state,  and  of  our  courts  of  justice,  are  susceptible  of  proof  in 
this  manner;  but  a  great  variety  of  others  of  inferior  importance  or 
authority,  as  those  in  official  custody  of  the  clerk  of  the  board  of  super- 
visors, town  clerks,  school  district  clerks,  and  the  proper  officers  of 
other  municipal  corporations.(c)  It  is  doubtless  within  the  same  prin- 
ciple, that  the  sworn  copy  of  a  justice's  docket  is  evidence. (d)  It  is 
necessary  that  these  sworn  copies  should  be  received  in  evidence,  as 
well  for  the  security  of  the  instrument  as  for  the  convenience  of  the 
public.(e)  Though  it  has  been  denied  that  the  rule  extends  to  the  pa- 
pers of  a  private  corporation  ;  as  a  bank,  insurance  company,  turnpike 
company,  church,  library  and  the  like.(/) 

Certified  copies  by  town  clerks  and  other  officers  having  the  custody 
of  papers  belonging  to  municipal  corporations,  are  made,  by  the  revised 
statutes,  a  very  common  medium  of  proof.(g) 

FORM  OF  A  TOWN  CLERK's  CERTIFICATE 

"  Saratoga  County  and  Toum  of  Saratoga  Springs^  ss. — I  have  com- 
pared the  above  with  the  original  on  file  in  my  office,  and  the  same  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  said  original. 

William  H.  Andrews,    • 
Clerk  of  said  ToumJ^ 

When  the  production  of  the  original,  or  the  copy  of  any  paper  is  ne- 
cessary as  proof,  even  the  confession  of  the  party  against  whom  it  is  in- 
tended to  be  used,  unless  made  in  court,  will  not  dispense  with  the  ne- 
cessity of  the  regular  proof.(A) 

Sworn  copies  are  to  be  proved  like  other  transcripts,  by  a  witness 
who  has  himself  made  the  copy,  or  compared  it  line  for  line  with  the 
original,  or  who  has  examined  the  copy,  while  another  person  read  the 
original.(t)  He  can  generally  determine  whether  the  original  paper  be 
the  true  one  by  the  place  where,  the  person  with  whom,  or  the  book  in 
which,  he  finds  it,  and  is  to  state  the  mode  in  which  he  examined  it,  un- 


[c)  1  Phil.  Ev.  424,  and  notes  1165,  6.        (g)  1  R.  S.  343,  §  16,  and  2  id.    In- 
d)  Ante,  p.  386.  dex  Evidence. 

<)  1  Phil.  Ev.  424.  (h)  6  John.  9.    10  id.  248. 

'    )  Id.    Notes  1157,  1165.  (i)  1  Phil.  Ev.  S86.    Notes  by  Cowen 

&  Hill,  1065,  1240. 


THE  GENERAL  RULES  OF  EVIDENCE.  389 

der  oath  in  court,  the  same  as  if  he  were  brought  to  prove  any  other 
fact,  being  equally  subject  to  cross-examination.  On  the  court  being 
satisfied  that  the  copy  is  a  true  one,  it  is  received  in  evidence,  if  perti- 
nent to  the  matter  in  issue.  But  no  c<ypy  of  a  copy^  examined  as  above, 
however  authenticated,  is  admissible,  provided  the  original  be  still  in 
existence.(j)  Otherwise  if  that  be  lost,  and  the  copy  be  therefore  re- 
sorted to  as  secondary  evidence. (A:) 

Exception  6th. 

The  rule  that  the  instrument  itself  must  be  produced,  does  not  extend 
to  mere  written  acknowledgments  of  facts,  memoranda  or  notices.  Thus, 
though  a  receipt  be  given,  payment  may  be  proved  in  any  other  way  ; 
and  so,  though  a  memorandum  be  made  by  a  witness,  if  he  can  remem- 
ber the  same  facts  without  a  memorandum,  he  is  not  bound  to  produce 
it ;(/)  and  so  of  an  account  book  or  an  original  entry  touching  an  ac- 
count.(m)  And  a  notice,  though  in  writing,  may  always  be  proved  by 
parol. (n)  Though,  with  the  exception  of  notices,  if  you  propose  to 
prove  the  actual  contents,  you  must  produce  the  original,  or  account  for 
its  absence,  as  in  other  cases. (o) 

2.  Of  the  rule  and  its  exceptions^  in  relation  to  subscribing  witnesses. 

Any  deed,  or  other  private  contract,  or  matter  reduced  to  writing, 
and  attested  by  a  subscribing  witness  or  witnesses,  must  be  proved  by 
the  witness  or  witnesses,  whose  attestation  appears  thereto.  But  where 
there  are  several  subscribing  witnesses,  the  production  of  one  is  suffi- 
cient in  all  cases,  if  the  witness  produced  can  prove  the  regular  execu- 
tion of  the  instrument. (p)  But  the  law  goes  no  farther,  and  it  is  not 
necessary  to  produce  the  supposed  writer  or  signer  of  a  contract,  or  oth- 
er instrument,  in  order  to  prove  or  disprove  its  execution.  This  may 
be  done  by  proof  of  the  hand-writing,  through  third  persons,  where  there 
are  no  subscribing  witnesses.  Thus,  you  may  prove  the  hand-writing 
of  a  justice,  to  show  that  he  issued  process*;  or  a  constable,  &c.  to  show 
his  return  ;  and  so  in  a  great  variety  of  cases. (9) 

To  this  branch  of  the  rule,  there  are,  also,  the  following  exceptions  : 


( j)  Cowen  &  Hill's  Notes  to  Phil.        (n)  Id.  ut  supra,  1198,  9. 
Ev.  1065,  6.  (0)  Id.  ut  supra,  547. 

ik)  Id.  and  id.  1234, 1240.  (0)  1  Phil.  Ev.  464, 5,  et  seq.    Cowen 

1)  Id.  547,  550,  750.  &  Hill's  Notes,  1261,  2. 

m)  Id.  ut  supra,  700.  (9)  Id.  223,  and  Notes,  553. 


? 
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Exception  1st. 

All  conveyaDces  or  writings  concerning  real  estate  proved,  or  proved 
and  recorded,  pursuant  to  1  R.  S.  745,  ch.  3,  and  the  previous  statutes 
on  the  same  subject ;  and  every  other  written  instrument,  proved  pur- 
suant to  2  R.  S.  325,  §  74,  are  evidence  of  themselves.  As  to  writings 
concerning  real  estate,  when  recorded,  the  record  or  a  duly  certified 
transcript  is  also  evidence.(18)  Either  original  or  copy  is,  however, 
but  presumptive  evidence  of  the  execution  of  the  instrument ;  and  may 
be  rebutted. (19)  Justices  of  the  peace  may,  in  their  own  counties, 
take  the  proof. (20)  So  county  judges,  mayors,  recorders,  and  the  chan- 
cellor and  judges  of  the  supreme  court,  and  circuit  judges  any  where  in 
the  state ;  and  out  of  the  state,  judges  of  any  United  States  court,  or 
supreme,  superior  or  circuit  court,  the  mayor  of  Philadelphia  or  Balti- 
more, judges  of  the  highest  courts  in  either  of  the  Canadas,  a  United 
States  consul,  minister  or  charge  des  affaires  in  Europe  or  South  Ameri- 
ca, the  mayor  of  London,  mayor  or  chief  magistrate  of  Dublin  or  Liver- 
pool, the  provost  or  chief  magistrate  of  Edinburgh. (1)  Special  com- 
missioners are  also  sometimes  appointed  to  take  proof  abroad.  The 
proof  is  either  by  acknowledgement  of  the  party  who  executed  the  in- 
strument made  personally  to  the  officer,  or  it  is  by  a  subscribing  wit- 
ness. (2)  In  either  case,  a  certificate  of  the  proof  must  be  endorsed,  in 
the  form  required  by  the  statute.(3)  Last  wills  and  testaments,  prom- 
issory notes  and  bills  of  exchange  are  excepted  by  the  statutes,  and  can- 
not be  proved  in  the  above  form. (4)  It  is  presumed  that  the  exception 
means  such  promissory  notes  as  are  within  the  statute ;  not  such  as  are 
payable  in  specific  articles,  or  on  condition,  &c.(5) 

A  certificate  made,  by  statute,  evidence  of  certain  facts,  requires  no 
proof  of  its  genuineness,  where  on  its  face  it  appears  to  be  regular. 
Thus,  the  certificate  of  the  acknowledgment  of  a  deed  is  received  with- 
out proof  of  the  official  character  of  the  officer  granting  it,  of  his  signa- 
ture, or  that  it  was  granted  within  the  jurisdiction  where  he  was  author- 


{ 


18)  1  R.  S.  749,  §  17. 

19)  Id. ib. 
(20)  Laws  of  1840,  p.  187. 

I)  1  R.  S.  746,  747,  §  1  to  6. 


'2)  Id.  746,  6  4,  and  748,  §  12. 

^3)  Id.  748,  §  15.    It  has  been  decided  that  although  the  statute  in  terms 
quires  die  certificate  to  be  endorsed,  it  is  sufficient  if  it  be  subjoined,  or  on  any  part 
of  the  deed.    (Thurman  v.  Cameron,  24  Wen.  87.) 


(4)  I  R.  S.  752,  §  38.    2  id.  325,  §  74. 

(5)  S 


See  Vol.  L  p.  181. 
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ized  to  act.     The  evidence^  however,  is  only  'prima  facie^  and  may  be 
rebutted.  (6) 

FOEM  OF  CERTIFICATE  OF  PROBATE  OF  DEEDS  AND  OTHER  INSTRUMENTS 
BY  ACKNOWLEDGMENT,  BEFORE  A  JUSTICE  OF  THE  PEACE. (7) 

By  the  acknowledgment  of  a  person  known  to  the  justice, 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
John  Doej  whom  I  know  to  be  the  individual  described  in  and  who  exe- 
cuted the  within  conveyance,  (or,  instrument^)  (8)  personally  came  be- 
fore me  and  acknowledged  that  he  executed  the  same. 

,  Justice  of  the  Peace. 

It  is  not  necessary  the  justice  should  certify  that  he  knows  the  person 
making  the  acknowledgment  to  be  the  grantor  described  in  the  deed,  if 
he  states  that  he  knows  him  to  be  the  person  who  executed  it.(9) 

Whether  a  certificate  of  the  acknowledgment  of  a  deed,  taken  in 
1784,  not  stating  that  the  grantor  was  known  to  the  officer,  b^  sufficient 
to  authorize  the  reception  of  the  deed  in  evidence  ?     Quere.(lO) 

By  the  acknowledgment  of  a  person  unknown  to  the  justice^  hut  who  is 

identified  by  a  witness, 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
John  Doe^  personally  came  before  me  and  acknowledged  that  he  execu- 
ted the  within  conveyance,  (or,  instrument;)  and  at  the  same  time 
Richard  Roe^  residing  in  the  town  of  . . . .,  in  said  county,  to  me  well 
known,  came  before  me,  and  being  by  me  duly  sworn,  said  that  he  knew 
the  person  making  the  said  acknowledgment  to  be  the  individual  de- 
scribed in,  and  who  executed  the  said  conveyance,  (or,  instrument;) 
which  to  me  is  satisfactory  evidence  thereof. 

,  Justice  of  the  Peace. 

By  the  acknowledgment  of  husband  and  wife^  known  to  the  justice. 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
John  DoCy  and  Mary  his  wife,  whom  I  know  to  be  the  individuals  de- 


(6)  Thurman  v.  Cameron,  24  Wen.  87. 

(?)  See  1  R.  S.  746,  §  4. 748,  §§  9  to  15.  For  a  reference  to  the  act  conferring 
upon  justices  of  the  peace  the  right  to  take  acknowledgments,  see  Vol.  I.  p.  478. 

(8)  If  the  writing  proved  be  not  a  conveyance  of  land,  it  ought  to  be  designated 
in  the  certificate,  as  an  *'  instrument"  instead  of  a  conveyance. 

'9)  Thurman  v.  Gameron,  24  Wen.  87. 

^lO;  See  24  Wen.  221. 
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scribed  in,  and  who  executed  the  within  conveyance,  (or,  instrument^) 
personally  came  before  me  and  severally  acknowledged  that  they  exe- 
cuted the  same.  The  said  Mary^  on  a  private  examination  by  and  be- 
fore me,  apart  from  her  husband,  acknowledged  that  she  executed  the 
said  conveyance,  (or,  instrument^  freely,  and  without  any  fear  or  com- 
pulsion of  her  husband. 

• . . . ,  Justice  of  the  Peace. 


•  •  •  • 


By  the  acknowledgment  of  husband  and  wife — both  unknown  to  the  jus- 
tice^ but  who  are  identified  by  a  witness. 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . ., 
John  DoCj  and  Mary  his  wife,  personally  came  before  me,  and  severally 
acknowledged  that  they  executed  the  within  conveyance,  {oT^instrument ;) 
and  the  said  Mary^  on  a  private  examination  by  and  before  me,  apart 
from  her' husband,  acknowledged  that  she  executed  the  same  freely,  and 
without  any  fear  or  compulsion  of  her  husband.  At  the  same  time 
Richard  jRoe,  residing  in  the  town  of  . .  • .,  in  said  county,  to  me  well 
known,  came  before  me,  who  being  by  me  duly  sworn,  said  that  he 
knew  the  persons  making  the  said  acknowledgments  to  be  the  same  in- 
dividuals described  in,  and  who  executed  the  within  conveyance,  (or, 
instrument^)  which  to  me  is  satisfactory  evidence  thereof. 

,  Justice  of  the  Peace. 

By  the  acknowledgment  of  husband  and  wife — husband  known  to  the 
justice — mfe  unknown^  and  identified  b-y  a  witness. 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
John  Doe^  and  Mary  his  wife,  personally  came  before  me  and  severally 
acknowledged  that  they  executed  the  within  conveyance,  (or,  instru-- 
ment.)  I  know  the  said  John  Doe  to  be  one  of  the  individuals  described 
in,  and  who  executed  the  same.  The  said  Mary^  on  a  private  exami- 
nation, by  and  before  me,  apart  from  her  husband,  acknowledged  that 
she  executed  the  said  conveyance,  (or,  instrument^  freely,  and  without 
any  fear  or  compulsion  of  her  husband.  At  the  same  time,  Richard 
RoCj  residing  in  the  town  of  • . . . ,  in  said  county,  to  me  well  known, 
came  before  me,  and  being  by  me  duly  sworn,  said,  that  he  knew  the 
said  Mary^  who  made  the  said  acknowledgment,  to  be  the  same  indi- 
vidual described  in,  and  who  executed  the  within  conveyance,  (or,  in- 
strument^ which  is  to  me  satisfactory  evidence  thereof. 

^,  Justice  of  the  Peace. 
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By  the  acknowledgment  of  four  persons — tuoo  known^  and  two  identified, 

Sabatoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
John  Doey  Richard  Roe^  John  Styles  and  Thomas  Jfoakes^  personally 
came  before  me,  and  severally  acknowledged  that  they  executed  the 
\^ithin  conveyance,  (or,  instrument.)  At  the  same  time,  John  Smith, 
residing  in  the  town  of  . . . . ,  in  said  county,  to  me  well  known,  came 
before  me,  and  being  by  me  duly  sworn,  said  that  he  knew  John  Doe 
and  Richard  Roe,  two  of  the  persons  making  the  said  acknowledgment, 
to  be  two  of  the  individuals  described  in,  and  who  executed  the  within 
conveyance,  (or,  instrument j)  which  is  to  me  satisfactory  evidence  there- 
of. I  know  John  Styles  and  Thomas  JVoakeSy  the  other  two  persons 
making  the  said  acknowledgment,  to  be  the  other  two  persons  described 
in,  and  who  executed  the  said  conveyance,  (or,  instrument.) 

,  Justice  of  the  Peace, 

By  the  acknowledgment  of  a  person  conveying  by  virtue  of  a  power 

of  attorney, 

Saratoga  County,  ss.  On  the  . .  • .  day  of  . . . . ,  in  the  year  . . . . , 
John  Styles  personally  came  before  me,  and  acknowledged  that  he 
executed  the  within  conveyance,  (or  instrument,)  as  the  act  and  deed 
of  John  Doe,  therein  described,  by  virtue  of  a  power  of  attorney  duly 
executed  by  the  said  John  Doe,  bearing  date  the  ....  day  of  . . . . ,  in 
the  year  . . . . ,  recorded  in  the  office  of  the  clerk  of  the  county  of  Sara- 
toga. I  know  the  said  John  Styles,  who  made  the  said  acknowledg- 
ment, to  be  the  same  individual  who  executed  the  within  conveyance, 
(or,  instrument,)  (Or,  if  the  person  is  unknown  to  the  justice,  and  is 
identified,  then  say,)  At  the  same  time,  Richard  Roe,  residing  in  the 
town  of  . . . .,  in  said  county,  to  me  well  known,  came  before  me,  and 
being  by  me  duly  sworn,  said  that  he  knew  the  person  who  made  the 
said  acknowledgment  to  be  the  same  individual  who  executed  the  with- 
in conveyance,  (or  instrument,)  which  is  to  me  satisfactory  evidence 

thereof. 

,  Justice  of  the  Peace. 

By  the  acknowledgment  of  a  deputy  sheriff^,  of  a  deed  executed  by  him^ 

in  the  name  of  the  sheriff', 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
Henry  P,  Hyde,  whom  I  know  to  be  the  individual  described  in,  and 
who  executed  the  within  conveyance,  personally  came  before  me,  and 
acknowledged  that  he,  as  a  general  deputy  of  Isaac  Frink,  Esq.  the 

Vol.  II.  60 
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sheriff  of  the  said  county^  executed  the  within  conveyance  in  the  name, 
and  as  the  act  and  deed  of  the  said  sheriff. 

y  Justice  of  the  Peace, 

FORMS  OF  CERTIFICATES  OF  PROBATE  OF  DEEDS  AND  OTHER  INSTRUBiENTS, 
BY  A  SUBSCRIBING  WITNESS,  BEFORE  A  JUSTICE  OF  THE  PEACE. 

By  a  subscribing  witness  known  to  the  justice. 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . .  • , 
John  Smith  J  with  whom  I  am  personally  acquainted,  came  before  me^ 
and  being  by  me  duly  sworn,  said  that  he  was  a  resident  of  the  town  of 
. . . . ,  In  said  county,  that  he  saw  John  Doe  execute  the  within  convey- 
ance, (or  instrument j)  that  he,  the  said  John  Smithy  subscribed  his  name 
thereto  as  a  witness,  and  that  he  knew  the  said  John  Doe  to  be  the  per- 
son  described  in,  and  who  executed  the  said  conveyance,  (or  instru- 
ment,) 

,  Justice  of  the  Peace, 

A  certificate  of  the  probate  of  a  deed,  by  a  subscribing  witness,  should 
show  expressly  that  the  person  who  testified  to  the  fact  of  execution, 
was  a  subscribing  witness.  That  his  name  is  identical  with  one  appear- 
ing in  the  attestation  clause,  is  not  enough.(ll)  And  a  certificate  stat- 
ing that  the  witness  testified  to  the  grantor's  having  duly  executed  the 
deed,  without  indicating  how  the  witness  came  to  know  the  fact,  is  in- 
sufficient. It  seems  it  should  show,  either  that  the  witness  saw  the  exe- 
cution, or  heard  it  acknowledged  when  he  subscribed.(12) 

By  a  subscribing  witness  unknown  to  thejustice^  but  identified  by  anoth^ 

er  witness. 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  . . . . , 
John  Smith  came  before  me,  and  being  by  me  duly  sworn,  said  that  he 
resided  in  the  town  of  . . . , ,  in  the  said  county,  that  he  saw  John  Doe 
execute  the  within  conveyance,  (or  instrument^)  that  he,  the  said  John 
Smithy  subscribed  his  name  thereto  as  a  witness,  and  that  he  knew  the 
said  John  Doe  to  be  the  person  described  in,  and  who  executed  the  said 
conveyance,  (or  instrument,)  At  the  same  time,  Richard  Rocy  residing 
in  the  town  of  ...» ,  in  said  county,  with  whom  I  am  personally  ac- 
quainted, came  before  me,  and  being  by  me  duly  sworn,  said  that  he 
knew  the  said  John  Smith  to  be  the  same  person  who  was  the  subscrib- 


(11)  Gillett  V.  Stanley,  1  Hill,  121.        (12)  Id.  ib. 
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ing  witness  to  the  within  conveyance,  (or  instrument j)  which  is  to  me 
satisfactory  evidence  thereof. 

y  Justice  of  the  Peace. 

By  a  subscribing  witness^  as  to  the  identity  of  the  husbandj  and  acknowl-^ 
edgment  by  the  vnfe-^^wife  and  subscribing  witness  both  known  to  the 
justice. 

Saratoga  County,  ss.  On  the  ... .  day  of  . . . .,  in  the  year  . . . ., 
Richard  Roe^  with  whom  I  am  personally  acquainted,  came  before  me^ 
and  being  by  me  duly  sworn,  said  that  he  resided  in  the  town  of  •  • .  .^ 
in  the  said  county,  that  he  saw  John  Doe  execute  the  within  convey- 
ance, (or  instrument j)  that  he  subscribed  his  name  thereto  as  a  witness^ 
that  he  knew  the  said  John  Doe  to  be  one  of  the  individuals  described 
in,  and  who  executed  the  within  conveyance,  (or  instrument.)  At  the 
same  time,  Mary  Doe^  the  wife  of  the  said  John  DoCy  whom  I  know  to 
be  the  same  individual  described  in,  and  who  executed  the  said  convey- 
ance, (or  instrument y)  came  before  me,  and  on  a  private  examination, 
apart  from  her  husband,  acknowledged  that  she  executed  the  within 
conveyance,  (or  instrumenty)  freely  and  without  any  fear  or  compulsion 
of  her  husband. 

,  Justice  of  the  Peace, 

By  a  subscribing  witness y  as  to  the  identity  of  the  husbandy  and  acknofwU 
edgment  by  the  wife — vnfe  and  subscribing  witness  unknown  to  the 
justicey  but  identified  by  another  witness. 

Saratoga  County,  ss.  On  the  ....  day  of  . . . . ,  in  the  year  •  • . . , 
Richard  Roe  came  before  me,  and  being  by  me  duly  sworn,  said  that  he 
resided  in  the  town  of  . . . . ,  in  the  said  county,  that  he  saw  John  Doe 
execute  the  within  conveyance,  (or  instrument^  that  he  subscribed  his 
name  thereto  as  a  witness,  and  that  he  knew  the  said  John  Doe  to  be 
the  person  described  in,  and  who  executed  the  said  conveyance,  (or  in* 
strument.)  At  the  same  time,  Mary  DoCy  the  wife  of  the  said  John  Doe, 
came  before  me,  and  on  a  private  examination,  apart  from  her  husband, 
acknowledged  that  she  executed  the  within  conveyance,  (or  instrumenty) 
freely,  and  without  any  fear  or  compulsion  of  her  husband.  At  the  same 
time,  John  Smithy  residing  in  the  town  of  . . . . ,  in  the  said  county,  with 
whom  I  am  personally  acquainted,  came  before  me,  and  being  by  me  du* 
]y  sworn,  said  that  he  knew  the  said  Richard  Roe  to  be  the  same  person 
who  was  a  subscribing  witness  to  the  within  conveyance,  (or  instru- 
menty) and  that  he  also  knei^  the  said  Mary  DoCy  who  made  the  said 
acknowledgment,  to  be  the  individual  described  in,  and  who  executed 
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the  within  conveyance,  (or  instrument^)  which  to  me  is  satisfactory  evi- 
dence thereof. 

, ,  Justice  of  the  Peace. 

The  above  forms  will  serve  a  double  purpose  of  informing  the  justice 
as  to  the  mode  of  proof  required  by  the  statute  in  order  to  the  admission 
of  conveyances,  &c.  in  evidence;  and  at  the  same  time  furnish  him  with 
the  precedents  necessary  in  most  cases  to  be  used  in  discharging  the  du- 
ties imposed  upon  him  by  the  act  of  1840,  above  referred  to. 

As  to  the  fees  of  justices  for  taking  acknowledgments,  &c.  see  Vol.  I. 
p.  478. 

When  the  proof  is  taken  before  a  county  oflBcer,  e.  g.  a  justice,  or 
county  judge  not  a  counsellor  at  law,  it  must,  to  be  admissible  as  evi- 
dence or  recordable  in  another  county,  be  also  authenticated  by  a  certi- 
ficate of  a  county  clerk  as  required  by  1  R.  S.  749,  §  18, 

FORM    OF   COUNTY    CL£Rk's    CERTIFICATE. 

Saratoga  County,  ) 
Clerk's  Office,      S  ^^' 

I  certify  that ,  whose  name  is 

signed  to  the  subjoined  certificate  of  proof,  (or  acknowledgment y)  was  at 

the  time  when  the  same  purports  to  have  been  taken,  a  justice  of  the 

peace  of  the  said  county  and  duly  authorized  to  take  the  same.     And  I 

further  certify  that  I  am  well  acquainted  with  the  hand-writing  of  the 

said  f ,  such  justice  as  aforesaid,  and  verily  believe  that  the 

signature  to  the  said  certificate  of  proof  (or  acknowledgment)  is  genuine. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 

(l.  s.)      affixed  the  official  seal  of  the  clerk  of  the  said  county, 

the  ....  day  of  . . . . ,  in  the  year 

Horace  Goodrich, 

Clerk  of  Saratoga  county. 

An  acknowledgment,  or  proof,  before  a  man  who  styles  himself  a 
judge^  commissioner  J  or  other  officer  having  authority  to  take  such  proof 
or  acknowledgment,  is,  primal  facie^  evidence  that  he  was  such  ;  and  it 
is  not  necessary  for  a  person  who  offers  a  writing  so  acknowledged,  to 
produce  the  commission  of  the  officer  who  took  the  proof  or  acknowl- 
edgment, or  to  give  any  further  evidence  to  prove  his  authority,  until 
some  evidence  is  given  on  the  other  side  to  render  that  fact  questionable.(r) 


(r)  24  Wen.  87.    See  on  the  subject    k  Hill'8  Notes  to  Phil.  Ev.  1252  to  1258. 
of  this  exception  more  at  large,  Cowen 
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Exception  2d. 

If  a  party  has  admitted  the  execution  of  a  written  contract  not  under 
seal,  this  dispenses  with  the  production  of  the  subscribing  witness^^ 
though  it  is  otherwise  of  a  sealed  contract  ;{t)  and,  in  the  first  case,  the 
admission  ought  to  be  direct  and  explicit ;  for  where  A.  demanded  pay- 
ment of  the  note  of  a  defendant,  but  did  not  show  it,  nor  state  the  amount 
nor  date,  and  the  defendant  said  he  had  given  a  note  to  H.  which  he 
would  pay  at  a  future  day,  this  was  held  insufficient  to  dispense  with  the 
production  of  the  subscribing  witness.(u)  The  exception  is  peculiar  to 
this  state ;  and  even  here,  it  has  been  doubted  whether  it  extends  be- 
yond negotiable  paper.(v)  It  is  difficult  to  maintain  it  on  principle  ; 
and  the  authorities  elsewhere  demand  the  subscribing  witness,  notwith- 
standing the  party's  acknowledgment,  whether  the  instrument  be  sealed 
or  unseal ed.(t/7) 

An  Exception  to  both  branches  of  the  rule  w,  where  the  best  evidence  is 

out  of  the  party^s  power. 

If  the  subscribing  witnesses  are  all  incapable  of  being  examined,  the 
course  then  is,  to  prove  their  hand-writing,  or  the  hand- writing  of  one 
of  them,  which  latter  is  enough.  This  course  may  be  taken,  where  the 
subscribing  witnesses  are  dead,  or  blind,  or  insane,  or  infamous,  or  where 
they  have  become  interested  after  subscribing,  or  where  they  are  out  of 
the  jurisdiction  of  the  court,  so  as  not  to  be  the  subjects  of  a  subp(Ena.(x) 
And  so,  in  relation  to  a  justice's  court,  if  the  subscribing  witness  be 
neither  in  the  county  where  the  cause  is  tried,  nor  in  the  adjoining  coun- 
ty, this  lets  in  inferior  proof,  (y)  And  so  in  all  cases  where  the  witness 
cannot  be  found  after  strict  and  diligent  inquiry. (z) 

But  proof  of  the  hand-writing  of  deceased  subscribing  witnesses  to  a 
deed  is  not  sufficient  evidence  of  its  execution  to  entitle  it  to  be  read  to 
the  jury,  when  the  deed  on  its  face  excites  suspicion  of  fraud.  The 
party  producing  it  must,  in  such  a  case,  in  addition  to  proving  the  hand- 


(«)  2  John.  451.    3  id.  477.  (w)  1  Phil.  Ev.  47.3,  4,  and  Cowen  k 

(0  3  id.  477.    16  i<l.  201.  Hill's  Notes,  1263,  1265. 

(u)  See  Cowen  &  Hill's  Notes  to  Phil.  (x)  12  John.  188,  and  Cowen  &  Hill's 

Ev.  1263,  1265.    16  John  201.  Notes  to  Phil.  Ev.  1293  to  1299. 

(o)  See  Cowen  &  Hill's  Notes  to  Phil.  (y)  1  Phil.  Ev.  473.   12  John.  188,  and 

Ev.  1263,  1265;  also  text  of  1  Phil.  Kv.  Cowen  &  Hill's  Notes  to  Ihil.  Ev.  1294. 

465.  (z)  1  Phil.  Kv.  473,   and  Coweu  k 

HUl's  Notes,  1294. 
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writing  of  the  subscribing  witnesses,  give  evidence  explaining  the  sua* 
picious  circumstances,  or  proving  the  identity  of  the  grantor.(l3) 

Where  an  instrument  is  read  in  evidence  on  proof  merely  of  the  hand- 
writing of  a  deceased  attesting  witness,  the  adverse  party  may  give  evi- 
dence of  the  witness's  bad  character  at  the  time  of  attesting,  or  show 
his  subsequent  declarations  thiat  the  instrument  was  a  forgery.  If  the 
force  of  the  attestation  clause  be  thus  overthrown,  and  the  instrument 
purports  to  have  been  signed  by  a  marksman  it  may  be  established  by 
resorting  to  collateral  circumstances  ;  e.  g.  recognitions  of  it  by  the  al- 
leged maker,  his  procuring  it  from  the  person  who  drew  it,  &c.(14) 
The  entries  of  ^  clerk,  when  resorted  to  as  a  substitute  for  his  oath,  may 
it  seems  be  impeached  by  proof  of  his  bad  character  for  honesty  .(15) 

The  general  character  of  deceased  attesting  witnesses  by  whom  a  deed 
has  been  proved  for  the  purpose  of  registry  may  be  given  in  evidence 
by  one  against  whom  the  registry  is  sought  to  be  used. (16)  And  on 
the  other  hand,  the  party  seeking  to  maintain  the  instrument  may  sus" 
tain  the  witness  by  proof  of  his  good  character. (17) 

The  subscribing  witness'  blindness  has  recently  been  denied  at  nisi 
prius,  by  Lord  Abinger,  to  be  an  excuse  for  not  calling  him.(l8)  He 
said  the  witness  might,  notwithstanding  his  blindness,  on  recollection^ 
give  material  evidence  relating  to  the  transaction  ;  and  he  did  not  agree 
with  the  principle  of  the  text  writer,  (Starkie,)  nor  assent  to  the  author^ 
ity  of  the  cases  which  allowed  secondary  evidence  by  reason  of  blind* 
ness.  This  was  disagreeing  with  many  text  writers  of  considerable  au-^ 
thority,  and  one  in  the  same  reporter.(19)  In  the  case  last  cited  Parke^ 
J.,  was  staggered  by  the  strong  reason  for  requiring  the  witness  to  be 
called  3  but  received  him  on  positive  authority.  It  is  truly  difficult  to 
see  how  mere  blindness  should,  on  principle,  dispense  with  the  calling 
of  the  witness.  All  agree  that  the  reason  for  requiring  the  testimony 
of  a  subscribing  witness,  as  primary  in  degree,  is,  that  he  may  be  able 
to  state  the  time  of  the  execution,  and  some  circumstances  of  the  trans- 
action which  may  be  material  and  unknown  to  other  persons. (20) 
Temporary  illness  is  not  an  excuse ;  but  the  course  is,  in  such  case,  to 


(13)  Brown  v.  Kimball,  25  Wen.  259. 

(14)  Losee  v.  Losee,  2  Hill,  609,  and  see  note  (a)  p.  612. 
15)  Id.  612,  note  (a.) 
;i6)  Id.  259. 

17)  Id.  ib.  and  see  note  (a.) 

18)  Crank  v.  Frith,  2  Mood.  &  Rob.  262. 

(19)  Pedler  v.  Paige,  1  id.  258. 

(20)  1  Phil.  Ev.  464,  465,  Cowen  k  Hill'a  ed. 


THE  GENERAL  RULES  OF  EVIDENCE.  399 

put  off  the  trial  ;{a)  though  it  has  been  said  that  perhaps  some  instances 
of  sickness  might  be  an  excuse. (&)  When  a  justice  has  exhausted  his 
power  of  adjournment,  and  a  witness  is  absent  through  sickness^  even 
though  it  be  temporary,  that  might  form  an  excuse.  It  is  held  in  this 
state,  that,  after  the  witness'  attendance  is  excused,  the  next  best  evi- 
dence is  proof  of  his  hand- writing  ;  and  if  you  excuse  the  proof  of  that, 
then  next,  the  party's  hand-writing,  or  other  facts  touching  the  execu- 
tion. Other  courts  have  acted  on  the  same  distinction  ;(c)  and  it  seems 
to  prevail  in  England. ((2)  This,  however,  cannot  of  course  be  required 
when  the  witness  denies  the  attestation,  or  any  knowledge  of  the  exe- 
cution, or  where  the  name  of  a  fictitious  person,  or  a  person  without  the 
knowledge  or  consent  of  the  parties,  is  inserted ;  or,  if  after  diligent 
effort,  the  witness  can  neither  be  produced,  nor  his  hand-writing  proved. 
In  these,  and  like  cases,  you  prove  the  instrument  just  as  if  there  were 
DO  attesting  witness.(e) 

In  like  manner,  if  the  instrument  wanted  in  evidence  be  out  of  the 
power  of  the  party,  as  if  it  be  lost  or  destroyed  without  his  wilful  de- 
fault, or  out  of  the  reach  of  a  subpoma  duces  tecum^  or  in  the  hands  of 
the  opposite  party,  upon  proving  either  of  these  facts,  a  sworn  copy  or 
parol  evidence  is  admissible.(/)  , 

If  the  opposite  party  have  the  paper,  you  must,  before  being  entitled  to 
your  inferior  evidence,  give  him  reasonable  notice,  either  written  or  oral, 
to  produce  it  upon  the  trial,  unless  it  appear  that  he  has  it  in  court ;  for 
then  to  require  previous  notice  would  be  idle.(g) 

form  of  notice  in  writing  to  produce  paper. 
Justice's  Court. 
James  Jackson 

V. 

Richard  Roe. 

Sir — You  are  required  to  produce  in  evidence,  on  the 
irial  of  this  cause,  a  certain  execution  issued  by  P.  G.,  Esq.  a  justice 
of  the  peace,  in  my  favor,  against  Ira  Fenrij  and  all  other  papers  in 
your  custody  or  power,  relating  to  the  matter  in  controversy  in  this 


(a)  1  Phil.  Ev.  478,  464,  and  Cowen  (0  Id.  475, 6.  Cowen  &  Hill's  Notes, 

M  Hill's  Notes,  1299.    1  Stark.  £v.  Am.  1305,  6. 

ed.  of  1837,  p.  327.  (/)  1  Phil.  Ev.  439, 461, 2,  and  Cow- 

(6)  4  Taunt.  47,  per  Mansfield,  Ch.  J.  en  k  Hill's  Notes,  1214,  1215. 

(c)    See   Cowen  k  Hill's  Notes  to  (g)  1  Phil.  £v.  439.    Cowen  k  Hill's 

Phil.  Ev.  1305,  6.  N^otes,  1186. 

id}  1  PhU*  Ev.  ^5. 
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cause ;  or  inferior  evidence  will  be  given  of  their  contents.    Dated  Sep- 
tember 9th,  1844. 

James  Jacb^on. 
To  the  above  defendant. 

The  mere  general  clause  of  this  notice  has  been  held  insufficient. 
The  paper  should  be  pointed  out  in  some  way  to  the  understanding  of 
the  party,  A  notice  requiring  him  to  produce  a  letter  written  by  the 
plaintiff  to  W.,  produced  on  the  former  trial,  and  also  adding  the  gene- 
ral clause,  would  be  sufficient,  if  the  party  addressed  had  so  produced 
the  letter. (A)  So  if  a  paper,  purporting  to  be  a  copy  of  the  one  to  be 
produced,  be  annexed  to  the  notice,  though  it  materially  differ  from  the 
original,  in  some  respects,  if  it  appear  that  the  notice  would  not  mislead. 
The  great  object  is,  to  draw  the  party's  attention  to  the  paper  by  some 
circumstance  or  description  probably  intelligible  to  him.  In  an  action 
for  services  as  a  singer,  notice  by  the  plaintiff  to  the  defendant  to  pro- 
duce all  letters,  papers,  &c.  and  memorandums,  and  all  other  documents 
written  by  the  plaintiff  to  the  defendant  or  the  defendant  to  the  plaintiff, 
or  otherwise,  was  held  a  sufficient  description  of  a  memorandum  stating 
the  terms  of  the  engagement,  signed  by  the  defendant  and  delivered  to  a 
witness,  and  re-delivered  to  the  defendant.  A  paper  may  be  described 
by  its  subject  matter,  without  reference  to  its  date.  Thus,  in  an  action 
to  recover  moneys  under  an  award  of  commissioners,  a  notice  to  the 
party  to  produce  all  letters,  papers  and  books  in  his  possession  relating 
to  such  moneys,  was  held  a  sufficient  description  of  letters  in  his  hands 
relating  to  the  moneys.(t)  "  All  and  every  letters  written  by  the  said 
plaintiff  to  the  said  defendant  relating  to  the  matters  in  dispute  in  this 
action,"  has  lately  been  held  sufficient  as  to  a  particular  letter  so  written 
by  the  plaintiff  to  the  defendant  touching  a  matter  in  dispute  in  the  ac- 
tion. Patterson,  J.  said,  mentioning  the  parties  by  and  to  whom  such 
letters  were  addressed,  was  enough.(j) 

Thus  it  will  be  seen  how  the  notice  may  be  varied,  to  meet  any  ma- 
terial paper  in  the  opposite  party's  hands,  or  under  his  control.  Its  ser- 
vice once  is  enough ;  and  there  is  no  need  of  repeating  it  every  time  the 
cause  is  adjourned.  The  notice  is  sufficient,  even  as  to  a  re-trial  on  ap- 
peal from  the  justice. (A;) 

Notice  is  not  necessary  where,  from  the  nature  of  the  suit,  the  party 


(k)  11  Wen.  65.  (j)  J^^^oh  v.  Lee,  2  Mood.  &  Rob.  33. 

m    See  Cowen  k  Hill's  Notes  to        (k)  Cowen  &  Hill's  Notes  to  Phil. 
Phil.  Ev.  12,  13,  and  1183,  4.  Ev.  1184.    4  Wend.  623. 


r 
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kno'ws  that  the  paper  will  be  drawn  in  question ;  as  if  he  be  sued  for  it, 
in  trover.  Nor  is  it  necessary  where  he  has  fraudulently  got  possession 
of  it,  from  a  third  person,  in  order  to  prevent  his  producing  it  under  a 
subpcma  duces  tecum.{l)  The  giving  of  this  notice  to  produce  the  pa- 
per, may  always  be  proved  by  the  party,  as  we  shall  presently  see.  It 
may,  of  course,  be  proved  by  a  third  person,  even  though  he  be  incom- 
petent by  reason  of  interest.  In  either  case  it  may  be  proved,  if  oral, 
by  the  one  who  gave  it,  or  one  who  heard  it  given  ;  or,  if  in  writing,  it 
may  either  be  proved  by  parol,  or  by  a  duplicate  original,  or  copy,  ac- 
companied with  an  oath  of  delivery,  (m)  Though  the  paper  lost  be  a 
negotiable  promissory  note,  yet  the  plaintiff  may  recover  thereupon,  un-* 
Uss  it  be  shown  that  the  note  has  been  negotiated  ;  for  this  will  not  be 
presumed  against  the  plaintiff.(n)  But  the  statute  now  makes  the  giv- 
ing security,  a  condition  of  recovery  in  such  case.(l) 

The  question,  whether  this  inferior  evidence  shall  be  received,  is  pre- 
liminary and  collateral,  addressed  to  the  justice  only,  and  is  not  taken 
as  a  part  of  the  regular  evidence  in  the  course  of  the  trial.  Wherefore, 
in  order  to  show  that  the  subscribing  witness  is  not  capable  of  examina- 
tion, (except  for  the  infamy  of  the  witness,  on  account  of  some  crime, 
in  which  case  the  record  of  conviction,  or  a  copy  thereof,  must  be  pro- 
duced, and  verified  in  the  usual  form  ;)  the  party  himself,  who  wishes 
to  introduce  the  evidence  may  be  put  under  oath  and  examined  by  the 
justice,  touching  the  facts  which  he  insists  upon  as  changing  the  degree 
of  testimony ;  as,  that  the  subscribing  witness  is  dead,  &c.  And  he 
may  also  be  thus  examined,  to  prove  the  loss  or  destruction  of  a  paper, 
or  its  absence  beyond  the  jurisdiction  of  the  court.  So,  to  prove  notice 
to  the  opposite  party  to  produce  it.  Any  witness,  however  he  inay  be 
interested,  may,  as  well  as  the  party,  be  examined  to  prove  the  same  or 
similar  facts,  indeed  any  facts  calculated  to  show  the  propriety  of  let- 
ting in  the  secondary  degree  of  testiipony.(o) 

The  party  affirming  the  loss  of  a  written  instrument,  cannot  be  sworfi 
until  after  the  former  existence  of  the  instrument  has  been  established 
by  independent  evidence.  And  when  sworn,  his  testimony,  as  well  as 
that  of  his  adversary,  is  in  general,  to  he  confined  to  the  single  qqestion 


(0  1  Phil.  £v.  441,  2.  Gowen  ^  (n)  10  John.  104.  See  Vol.  I.  pp. 
Hill's  Notes,  1193.  207,  206,  263. 

(m)  1  Phil.  Ev.  445,  6,  and  Cowen  &  (o)  Cowen  &  Hill's  Notes  to  Phil. 
Hill's  Notes,  1197,  8.  Ev.  133,  138,  1197,  1218,  1231,  1346, 

1551. 

(1)  2  R.  S.  327,  8,  §§  95,  96.    Vol.  I.  pp.  207,  206,  263. 
Vol.  II.  51 
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of  loss.  (2)  Quaere,  however,  whether  the  parties  may  not,  in  certain 
cases,  go  beyond  this,  and  even  present  a  case  of  conflicting  testimony 
between  them,  so  blended  with  other  matters  as  to  render  the  whole  a 
jury  question.  But  in  general,  testimony  relating  to  the  loss  of  an  in- 
strument, with  a  view  to  secondary  evidence,  is  to  be  addressed  to,  and 
passed  upon  by  the  court^  and  not  by  the  jury.(3) 

Where  one  party  to  a  suit  is  sworn  to  prove  the  loss  of  an  instrument, 
with  a  view  to  secondary  evidence,  though  the  adverse  party  may  be 
examined  to  disprove  the  loss,  and  account  for  the  instrument,  yet  he 
cannot,  under  color  of  this  right,  give  testimony  denying  directly  or  in- 
directly the  former  existence  of  the  instrument — or  the  matters  designed 
to  be  evinced  by  it. (4) 

The  party,  or  the  intetested  witness,  is  not,  in  this  case,  to  be  sworn, 
generally,  to  tell  the  truth,  &c.  upon  the  issue  joined.  This  would 
make  him  a  competent  witness  in  all  respects,  and  the  oath  would  be 
binding  upon  him  as  such,  which  would  be  absurd. 

Form  of  the  oath. 

You  do  swear  that  you  will  true  answer  make,  to  such  questions,  as 
shall  be  put  to  you,  touching  your  ability  to  procure  the  attendance  of 
A.  B.,  subscribing  witness  to  this  paper,  as  a  witness  in  this  cause. 

Or,  "  touching  the  power,  or  control  you  have  over  any  paper  which 
would  be  proper  evidence  in  this  cause,''  {or  other  'point  of  enquiry^ 
proper  to  he  put  to  the  party ^  or  the  witness  interest ed^  but  none  other.) 

It  must  then  appear  that  the  party  has  either  used  due  diligence  to 
enquire  out  the  witness  gone,  or  paper  lost,  &c.  and  failed,  or  that  the 
witness  or  paper  is  out  of  the  reach  of  the  process  of  the  court,  or  other 
fact  necessary  to  let  in  the  inferior  proof. (/?) 

Whenever  a  party  is  examined  touching  the  loss,  the  opposite  party 
may  be  examined  in  reply,  to  disprove  the  loss  and  account  for  the  in- 
strument.(5)  When  a  witness  adduced  to  prove  the  loss  is  interested, 
an  oath  in  substance  as  above,  varied  to  meet  his  case,  should  be  admin- 
istered to  him. (5) 


0>)  See  Cowen  k  Hill's  Notes  to        (g)  2  R.  S.  827,  §  94. 
Phil.  £v.  705,  1294  to  1299,  1355.    Id. 
1222  to  1233. 

(2)  Woodworth  v.  Barker,  1  HUl,  172. 
3)  Id.  ib. 
^4)  Id.  ib. 
5)  4  Wen.  869,  375. 
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If  the  paper  be  produced  pursuant  to  the  notice,  the  act  of  producing 
it,  is,  'prima  facie ^  evidence  of  its  execution,  if  the  party  producing  it  be 
a  party  to  it,  or  claim  any  right  or  interest  under  it.  Sut  in  other  cases, 
it  must  be  proved  in  the  usual  manner.(r) 

Rule   IV. 

In  the  case  of  all  peace  officers,  justices  of  the  peace,  constables,  dep- 
uty sheriffs,  &c.,  custom-house  or  other  officers,  and  indeed  all  public 
officers,  from  the  highest  to  the  lowest,  proof  that  they  are  reputed  to  be 
or  have  acted  as  such,  is  sufficient,  without  the  production  of  their  ap- 
pointments.(j)  And  an  officer,  duly  commissioned  and  acting  in  his  of- 
fice, is  presumed  to  have  taken  the  regular  oaths. (^) 

Rule  V. 

Where,  by  law,  certain  acts  are  to  be  done  by  a  public  officer,  the  law 
always  intends  that  they  have  been  done,  until  the  contrary  be  shown. (u) 
Thus,  on  a  conviction  for  felony,  it  is  presumed  that  the  district  attorney 
has  delivered  in  a  transcript  to  the  court  of  exchequer  ;(v)  and  within 
the  same  principle,  where  a  justice  issues  a  warrant,  attachment  or  exe- 
cution, the  law  would  doubtless  presume  that  he  did  so  upon  the  proper 
proof,  and  that  such  process  is  regular ;  and  so,  where  he  renders  a 
judgment,  the  previous  proceedings  will  be  presumed  regular  ;  so,  where 
commissioners  lay  out  a  public  highway,  the  necessary  steps  for  the  pur- 
pose will  be  presumed.  And  so  of  any  other  act  which  it  is  made  the 
positive  duty  of  an  officer  to  perform,  or  see  performed,  as  incident,  or 
leading  to  the  official  act  given  in  evidence.  I  put  the  above  cases  by 
way  of  example,  as  familiar  instances,  which  I  conceive  to  come  within 
the  last  mentioned  rule,  though  it  is  of  frequent  practical  application  in 
numerous  other  cases.  It  lies  with  the  party  wishing  to  impeach  these 
acts,  to  avoid  them  by  showing  some  slight  proof,  at  least^  that  every 
thing  is  not  regular,  when  the  burthen  of  proof  will  shift  to  the  other 
side.(t^) 

It  follows  as  a  general  rule,  that  all  material  writings  preliminary  to 
the  official  act  in  question,  are  presumed  to  have  been  executed  3  and  so 
need  not  be  proved  in  the  first  instance.     The  rule  is  of  extensive  appli- 


(r)  1  Phil.  £v.  450.  Cowen  &  Hill's        (u)  14  John.  182. 
Notes,  1205,  6.  (v)  Id. 

(8)  1  Phil.  Ev.  226.  Cowen  &  Hill's        (10)  1  PhU.  £v.  105,  and  Cowen  & 
Notes,  554,  627.  Hill's  Notes,  296. 

(0  2  Gallis.  R.  15. 
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cation,  and  reaches  every  official  act,  whether  based  on  a  writing  or 
other  thing. 

With  regard  to  those  steps  which  are  necessary  to  confer  jurisdiction 
on  infeiior  courts,  when  they  are  examined  on  evidence,  such  as  an  oath 
to  obtain  a  warrant,  or  a  bond  to  warrant  an  attachment,  the  question 
perhaps  remains  open,  whether  you  are  to  presume  that  they  were  taken, 
or  presume  the  contrary,  till  they  are  proved.(x)  The  cases  are  full  to 
the  point  that  they  must  appear  in  pleading.  But  why  they  are  not  to 
be  intended,  like  other  official  acts,  until  their  absence  be  proved  by  the 
party  seeking  to  impeach  the  proceeding,  it  seems  difficult  to  demon- 
strate upon  principle.(y) 

The  consequences  of  an  ascertained  jurisdictional  defect,  in  avoiding 
the  proceedings,  are  the  same  whether  the  courts  be  of  superior  or  infe- 
rior jurisdiction.  The  distinction  lies  in  the  mode  of  reaching  the  de- 
fect. In  regard  to  superior  courts,  their  jurisdiction  is  presumed  until 
the  contrary  appears ;  whereas  the  jurisdiction  of  inferior  courts  is  never 
presumed,  but  must  be  proved. (6) 

A  word  here  with  respect  to  the  nature  of  presumptive  testimony  gen- 
erally, which  is  of  daily  occurrence  in  all  our  courts  of  justice. 

Evidence  consists  either  of  positive  or  presumptive  proof.  The  proof 
is  positive^  when  a  witness  speaks  directly  to  a  fact  from  his  own  imme- 
diate knowledge  ;  and  presumptive^  when  the  fact  itself  is  not  proved 
by  direct  testimony,  but  is  to  be  inferred  from  circumstances  which 
either  necessarily  or  usually  attend  such  facts.  It  is  obvious,  therefore, 
that  a  presumption  is  more  or  less  likely  to  be  true,  according  as  it  is 
more  or  less  probable  that  the  circumstances  would  not  have  existed) 
unless  the  fact  which  is  sought  to  be  inferred  from  them  had  also  exist- 
ed ;  and  that  a  presumption  is  to  be  relied  on  no  longer,  when  the  con- 
trary is  actually  proved.  In  order  to  raise  a  presumption,  it  cannot  be 
necessary  to  confine  the  evidence  to  such  circumstances  alone,  as  could 
not  have  happened,  unless  they  had  been  also  attended  by  the  alleged 
fact ;  for  that  would,  in  effect,  be  to  require,  in  all  cases,  evidence 
'amounting  to  positive  proof;  but  it  will  be  sufficient  to  prove  those  cir- 
cumstances which  usually  attend  the  fact.  If  the  circumstances  be  such 
as  may  afford  a  fair  and  reasonable  presumption  of  the  facts  to  be  tried, 
it  is  to  be  received  and  left  to  the  consideration  of  the  jury,  (or  of  the 


(x)  See  Coweii&  Hill's  Notes  to  Phil.  (y)  See  this  question  considered  in 
£v.  305,  905,  906,  1013  to  1016,  1021,  Downing  v.  Rugar,  21  Wen.  178, 183, 4. 
1288. 

(6)  Bloom  V.  Burdick,  1  HUl,  130. 
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justice  sitting  as  a  jury,)  to  whom,  alone,  it  belongs  to  determine  on  the 
precise  force  and  effect  of  the  circumstances  proved,  and  whether  they 
are  sufficiently  satisfactory  and  convincing  to  warrant  them  in  finding 
the  fact  in  issue.  However,  for  the  purpose  of  trying  the  weight  and 
effect  of  such  presumptive  proofs,  it  will  often  be  of  the  utmost  conse- 
quence to  consider  whether  any  other  fact  happened,  which  might  have 
been  attended  by  the  same  circumstances,  and  with  which  of  the  facts 
they  are  most  consistent.(7)  Beccaria,  ch.  14,  observes,  that  "  the  fol- 
lowing general  theorem  is  of  great  use  in  determining  the  certainty  of 
a  fact.  When  the  proofs  are  dependent  upon  each  other,  that  is,  when 
the  evidence  of  each  witness,  taken  separately,  proves  nothing,  or  when 
all  the  proofs  are  dependent  upon  one,  the  number  of  proofs  neither  in- 
crease nor  diminish  the  probability  of  the  fact ;  for  the  force  of  the 
whole  is  no  greater  than  the  force  of  that  on  which  they  depend  ;  and 
if  this  fails,  they  all  fall  to  the  ground.  When  the  proofs  are  indepen- 
dent of  each  other,  the  probability  of  the  fact  increases  in  proportion  to 
the  number  of  proofs :  for  the  falsehood  of  one  does  not  diminish  the 
veracity  of  another." 

The  object  of  a  chain  of  ptoofs,  inconclusive  by  themselves,  but  con- 
nectedly leading  to  the  proof  of  a  fact,  is  to  arrive  at  that  sort  of  proba- 
bility which  Beccaria  makes  synonymous  with  moral  certainty  :  "  be- 
cause every  man  in  his  senses  assents  to  it  from  an  habit  produced  by 
the  necessity  of  acting,  and  which  is  anterior  to  all  speculation."  He 
very  justly  observes  in  the  same  chapter,  that  ^^  it  is  much  easier  to  feel 
this  moral  certainty  of  proofs,  than  to  define  it  exactly."  And  to  judge 
of  this  result,  ^^  nothing  is  wanting  but  plain  and  ordinary  good  sense." 
The  application  of  these  remarks  must  generally  depend  upon  each  case 
as  it  arises,  though  there  are  some  few  instances  mentioned  in  the  books, 
which  admit  of  legal  certainty. 

A  child  born  during  lawful  matrimony,  is  presumed  legitimate.  This 
may  be  disproved  by  circumstances,  as  showing  the  husband  to  be  under 
the  age  of  puberty,  or  laboring  under  some  other  natural  disability,  or 
his  continued  absence,  or  other  circumstances  repelling  strongly  the  pre- 
sumption of  access.  A  child  begotten  and  born  after  a  divorce  from  bed 
and  board,  is  presumed  illegitimate  until  access  be  proved. (c) 

A  receipt  for  rent  down  to  a  certain  day,  is  strong  presumptive  evi- 
dence, that  all  rent  previously  accrued,  had  been  paid,  until  the  contra- 


ct) 1  Phil.  Ev.  158,  9. 
(7)  See  PhU.  Ev.  165, 156. 
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ry  be  proved. (8)  Proof,  that  the  plaintiff  and  other  workmen  of  mine, 
come  every  week  to  receive  their  pay,  and  that  I  was  in  the  habit  of 
paying  weekly,  and  that  the  plaintiff  has  not  been  heard  to  complain  of 
non-payment,  is  presumptive  evidence  of  payment.  An  order  to  pay 
money  in  the  hands  of  the  drawee,  is  evidence  of  payment ;  otherwise, 
of  an  order  to  deliver  goods.  A  cash  account,  shown  to  the  defendant 
and  not  objected  to,  is  evidence  for  the  consideration  of  the  jury.  Pos- 
session of  land  or  a  chattel  is,  prima  fade^  evidence  of  property. (a) 

Judgments  of  courts  of  record  and  debts  due  on  sealed  instruments 
are  presumed  to  be  paid  after  the  lapse  of  twenty  years.  But  the  pre- 
sumption may  be  repelled  by  showing  payment  of  some  part,  or  a  writ- 
ten acknowledgment.(9) 

Sometimes  the  acts  of  the  party  are  .conclusive,  and  supersede  all 
higher  or  other  proof.  The  most  important  instances,  of  which,  for  our 
purpose,  are,  the  case  of  a  tenant,  who  cannot  dispute  the  title  of  his 
landlord  ;(6)  and  a  man  who  suffers  a  woman  to  pass  in  the  world  as  his 
wife,  cannot  contradict  the  fact  of  her  being  so,  against  one  who  has 
given  credit  on  the  faith  of  such  appearance. (c) 

Rule  VI. 
Hearsay  is  not  evidence. 
To  this  rule,  there  are  the  following  exceptions  : 

Exception  1st. 

To  prove  a  pedigree,  death,  relationship,  marriage,  whom  one  mar- 
ried, his  number  of  children,  time  of  marriage,  &c.  the  declarations  of 
members  of  the  family  are  admissible,  as  well  as  descriptions  in  wills, 
upon  monuments,  entries  in  family  bibles  and  registry  books,  &c.  &c..(d) 
And  the  declaration  of  one's  deceased  father,(6)  or  a  memorandum  of 
the  time  of  one's  birth,  made  by  his  deceased  father,(y*)  is  evidence  of 
his  age.  But  in  order  to  make  such  declarations  admissible,  as  to  pedi- 
gree, the  witness  should  be  connected  with  the  family,  or  have  some 
personal  knowledge  of  the  facts  of  which  he  speaks,  or  have  derived  his 
information  from  persons  connected  with  the  family.(g)     The  original 


(a)  1  Phil.  Ev.  169,  160,  and  Cowen  (e)  Id.  240.    Cowen  &  HiirB  Notes, 

&  Hill's  Notes,  314.  621,  622. 

C6)  Cowen  &  Hill's  Notes   to  Phil.  (/)  Id.  id. 

Ev.201.  (g)  Id.  238  to  240.    Cowen  &  Hill's 

(c)  Id.  Notes,  617  to  620.    2  Mood.  &  Rob.  28. 

(d)  1  Phil.  Ev.  238, 9    Cowen  &  Hill's 
Notes,  612,  613,  615,  616. 

fft^  15  John.  479.  (9)  2  R.  S.  228. 
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eDtry,  kept  by  a  religious  society,  of  the  births  and  deaths  among  its 
members,  is  evidence. (A)  Hearsay,  and  general  reputation,  are  not  ad- 
missible, to  establish  the  freedom  of  an  ancestor,(t)  nor  will  hearsay  be 
admitted  as  to  the  place  of  one's  birth. (J)  And  in  none  of  the  above 
cases  is  it  receivable  when  the  relation  who  made  the  declaration  is  alive 
and  within  reach  of  the  process  of  the  court  and  can  himself  be  pro- 
duced.(/c)  Nor  is  the  declaration  admissible  if  made  after  a  suit  is 
brought  to  try  the  question,  or  even  after  the  dispute  has  arisen. (/) 

Exception  2d, 

Declarations  of  a  third  person,  when  they  go  to  charge  him  with  a 
debt,  or  otherwise  operate  against  him,  are  evidence  in  case  of  his  death ; 
as  an  entry  in  his  book,  charging  himself  with  the  receipt  of  money  on 
account  of  a  third  person,  or  acknowledging  the  payment  of  money  due 
to  himself.(m)  In  the  cases  cited,  the  entries  were  made  by  a  deceased 
person,  and  were  against  his  interest.  If  I  sue  for  money  paid,  as  sure- 
ty on  bond,  note,  &c.  the  production  of  the  bond,  &c.  and  a  receipt  of  the 
obligee,  &c.  for  the  money,  after  proving  them,  is  enough,  prima  facie^ 
to  sustain  my  action. (n)  So  the  declaration  of  a  person  deceased,  who 
once  owned  goods,  that  he  had  sold  them  to  A.  is  good  evidence  against 
B.  who  claims  under  the  deceased,  by  some  sale  or  act  of  his,  subse- 
quent to  the  declaration. (o)  Thus,  where  A.  has  a  horse  in  his  posses- 
sion, but  admits  that  it  belongs  to  B.,  and  after  this  admission  sells  and 
delivers  it  to  C,  in  an  action  by  B.  for  the  horse  against  C,  A.  being 
dead,  his  admission  is  evidence  against  C.  But  such  declarations,  sub- 
sequent to  the  sale,  would  be  inadmissible.(p)  Indeed,  the  doctrine 
appears  to  be  well  established,  that  an  admission,  made  relative  to  the 
property  in  question,  by  one  who  afterwards  sells  it  to  another,  is  as 
much  evidence  agamst  the  one  thus  afterwards  purchasing,  as  it  would 
be  against  the  vendor  before  the  sale,  and  this,  even  though  the  vendor 
be  still  alive.(9)  And  both  the  declarations  and  conduct  of  the  vendor, 
before  the  sale,  are  equally  admissible  to  show  fraud  in  the  transfer,(r) 
though  this  would  be  otherwise  in  all  cases  of  declarations  or  conduct 
subsequent  to  the  sale.(^) 


(h)  6  Binn.  416.  (m)  1  Phil.  £v.  255. 

(t)  1  Wheat.  6.    See  Cowen  &  Hill's  (n)  4  John.  461. 

otes  to  Phil.  Ev.  559.  (o)  1  Taunt.  139. 

( j)  1  Phil.  Ev.  241.    Cowen  &  HilPs  (p)  Cowen  &  Hill's  Notes  to  Phil.  Ev. 


Notes,  624.  662. 

(fc)  Id.  240,    and    Cowen   &    Hill's  (9)  Id.  644  to  661. 

Notes,  621.  (r)  Id.  650. 

(0  Id.  241,  and  Cowen  &  Hill's  Notes,  (s)  Id.  655,  662. 
625. 
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Exception  3d. 

The  admissions  of  the  party  are  always  evidence  against  him,  even 
though  he  sue  merely  as  trustee  for  another  ;{t)  and  so  is  the  admission 
of  the  person  beneficially  interested,  though  he  be  not  named  as  a  party 
in  the  suit.(u)  An  admission  of  one  of  several  joint  plaintiffs  is  evi- 
dence against  all  ;(v)  and  the  admission  of  a  joint  debtor,  though  not  a 
party  to  the  suit,  is  evidence  against  those  who  are  defendants. (t/?)  But 
the  acknowledgment  of  an  account,  by  one  partner,  after  a  dissolution 
of  the  partnership  will  not  bind  the  other  ;{x)  though  it  would  be  suffi- 
cient to  take  the  case  out  of  the  statute  of  timitatioB8.(y)  The  admis- 
sion of  one  is  inadmissible  to  prove  another  bis  partner.(z) 

A  declaration  by  a  partner ^  though  made  during  the  existence  of  the 
partnership,  that  a  liability  incurred  by  a  third  person  at  his  request,  in 
the  borrowing  of  a  sum  of  money,  was  for  the  benefit  of  the  firm,  is  not 
binding  upon  his  copartner.  Had  a  note  been  given  in  the  partnership 
name^  the  rule  would  have  been  different ;  then  the  burthen  would  have 
lain  upon  the  copartner  to  show  that  the  note  was  given  for  the  individ- 
ual debt  of  the  partner  who  gave  it. (10) 

In  an  action  for  a  mere  wrong,  as  in  trover,  trespass,  or  case,  against 
joint  wrongdoers,  the  confession  of  one  defendant,  either  as  to  their 
being  joint  trespassers,  or  wrongdoers,  or  any  other  fact,  is  not  evidence 
against  the  others ;  though  it  is  otherwise  as  to  confessions  which  are  ac- 
companied with  the  wrongful  act,  after  having  first  established,  by  evi- 
dence, the  wrongful  combination  ;  for  then  the  act  of  one  is  esteemed 
the  act  of  all. (a)  And  in  an  action  for  a  combination,  in  committing  a 
fraud,  the  confession  of  one  defendant  has  been  held  evidence  as  to  the 
others,  the  combination  being  first  proved.(i)  But  in  trespass,  where 
the  acts  are  entirely  distinct  and  unconnected,  as  if  done  or  said  at  a  dif- 
ferent time  or  place,  by  one  joint  trespasser,  they  are  not  evidence  to  en- 
hance the  damages,  and  ought  not  to  be  received. (c)     These  confessions 


(0  1  Phil.  Ev.  90.  (z)  1  Phil.  £v.  92»  and  Cowen  k  HiU's 

lu)  Id.  90,  9L  Cowen  k  Hill's  Notes,  Notes,  173.    Vol.  I.  109. 

167.  (a)  1  Phil.  Ev.  93, 4.    Cowen  k  HiU's 

(c)  1  Phil.  Ev.  92.  Notes,  176. 

(to)  Id.  93.    Cowen  &  Hill's  Notes,  (6)  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

17n  4  177  8 

(i)  3  John.  536.  Ante,  p.  216.  Cow-  (c)  1  PhU.  Ev.  94.    Cowen  k  Hill'e 

en  &  Hill's  Notes  to  Phil.  Ev.  173, 4.  Notes,  176. 

(y)  Cowen  &  Hill's  Notes  to  Phil. 
Ev.  i73. 

CIO)  21  Wen.  865. 
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of  the  party,  whether  by  parol  or  in  writing,  are  not  conclusive,  but  may 
be  done  away  by  proof.  Thus,  even  a  receipt,  though  absolute  in  its 
terms,  may  be  explained  or  contradicted. (d)  And  so,  where  a  party 
had  admitted  his  promissory  note,  yet  he  was  allowed  to  show  that  the 
signature  was  not  genuine.(ll) 

Some  of  these  remarks  must  be  taken  with  considerable  qualification. 
The  admission  of  a  mere  trustee  or  nominal  plaintifif,  (e.  g.  an  assignor 
of  a  debt,)  made  after  he  has  parted  with  all  his  interest  to  the  one  who 
sues  in  his  name — the  defendant  knowing  or  having  notice  of  that  fact 
when  the  admission  was  made — is  not  competent  evidence  against  the 
real  plaintiff,  i.  e.  the  one  for  whose  benefit  the  suit  is  brought. (e)  There 
is,  moreover,  a  large  class  of  admissions  absolutely  conclusive  on  the 
party.  Among  these  are,^r$/,  admissions  made  or  implied  by  the  course 
of  special  pleading,  with  regard  to  which  it  is  a  rule  that  a  fact  not  de- 
nied is  admitted.  So,  secondly y  where  an  admission  is  made  for  the  pur- 
poses of  the  trial,  in  order  to  save  the  trouble  of  proof ;  and  thirdly ^ 
when  it  is  made  with  a  design  to  influence  the  conduct  of  another,  and 
has  that  effect,  as  if  he  have  parted  with  some  right,  brought  a  suit,  or 
incurred  some  expense  upon  the  faith  of  the  admission,  or  been  drawn 
in  to  perform  any  other  act.  In  this  last  case,  the  fact  adipitted  shall 
be  taken  for  true  in  favor  of  the  party  who  has  acted  upon  the  faith  of 
it,  unless  the  party  who  made  it  shall  appear  to  have  been  led  into  the 
admission  by  fraud,  coercion  or  mistake.  And  there  is  even  some  doubt 
whether  mere  mistake  shall  take  from  its  effect.  Under  each  class,  the 
modern  books  abound  with  many  illustrations.  (/) 

Exception  4M. 

The  acts  and  admissions  of  an  agent,  while  acting  within  the  scope  of 
his  authority,  are  evidence  against  his  principal,  because  they  form  a 
part  of  the  contract  or  transaction  itself,  but  not  what  he  may  have  said 
or  done  at  another  time.  Upon  the  same  principle,  the  confessions  of  a 
deputy  sheriff,  made  while  he  is  acting  within  the  scope  of  his  authority, 
will  bind  the  sheriff;  for  instance,  what  he  may  say  at  the  time  of  exe* 
cuting  a  writ,  or  concerning  the  custody  of  a  debtor  upon  execution  in 
his  hands,  or  concerning  any  other  execution,  while  the  same  is  in  force 


((0  1  Phil.  Ev.  108,  and  Cowen  &  (/)  See  Cowen  &  HilPs  Notes  to 

Hill's  Notes,  213  to  316.  PhU.  Ev.  199  to  209.     1  Phil.  £y.  170, 

(«)  Cowen  &  Hill's  Notes  to  Phil.Ev.  171,  and  Cowen  &  Hill's  Notes,  444  to 

164.  451.    Clark  v.  Fairchild,  22  Wen.  576. 

(11)  10  Mass.  R.  89. 

Vol.  n.  62 
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in  his  hands ;  but  these  confessions,  in  order  to  bind  the  sheriff,  are  re- 
stricted to  the  business  which  the  deputy  has  in  hand,  while  it  is  going 
on,  and  one  case,  which  seems  to  look  'a  little  farther  than  this,  is  over- 
ruled. If  one  refer  to  another  for  information  on  a  disputed  fact,  as  au- 
thorized to  answer  for  him,  or  employ  an  agent  to  make  propositions 
for  him,  the  consequent  replies  or  propositions  are  evidence  against  him, 
the  same  as  his  own  would  be.(g-) 

It  may  be  observed,  with  regard  to  admissions  generally,  that  a  mere 
proposition  by  way  of  compromise  is  not  evidence  against  the  party, 
though  the  admission  of  certain  articles  of  charge,  in  the  course  of  a 
settlement,  or  before  arbitrators,  would  be  evidence.  Whether  the  offer 
is  merely  by  way  of  compromise,  must  be  gathered  from  the  circum- 
stances in  proof.  The  case  commonly  put  is,  where  A.  claims  of  B. 
fifty  dollars,  and  B.  offers  him  a  gross  sum  of  twenty-five  or  thirty  dol- 
lars, or  other  amount,  in  order  to  settle  the  claim,  this  ought  not  to  be 
received  as  evidence. (A) 

The  admissions  of  the  party  are  evidence  against  him,  whether  made 
in  writing,  or  by  parol,  whether  before  or  after  the  commencement  of 
the  suit.  And  so  is  the  recital  of  a  fact  in  a  deed  executed  by  the  party, 
or  an  admission  in  an  answer  in  chancery. (t)  And  the  receipt  of  a  bond 
and  warrant  of  attorney,  stating  the  particulars  thereof,  has  been  held 
evidence  of  the  bond  and  warrant,  even  without  producing  them.( j) 

The  whole  of  a  party's  answer,  confession  or  admission,  must  be  ta- 
ken together,  in  order  to  show  distinctly  the  full  meaning  and  sense  of 
the  party  ;(12)  as  where  I  say,  "  True,  I  received  a  dollar  of  the  plain- 
tiff, but  it  was  my  due  ;"  "  True,  I  shot  the  plaintiff's  dog,  but  he  as- 
saulted me  in  the  highway  ;"  these  confessions  will  not  sustain  an  ac- 
tion against  me.  '^  True,  A.  signed  the  note  jointly  with  me,  but  he 
did  this  as  surety,  and  not  as  partner."  This  is  not  an  admission  that 
A.  and  I  are  partners.  "  I  bought  the  goods,  but  paid  for  them  ;" 
this  will  not  sustain  an  action  against  me  for  the  goods.  If  a  party,  in 
order  to  establish  a  credit  in  his  own  favor,  show  an  account  made  out 


(g)  For  these  propositions,  see  1  Phil.  (i)  1  Phil.  Ev.  89,  and  Cowen  &  Hill's 

Ev.  99  to  102;  also  105,  6,  and  Cowen  Notes,  159,  160,  161. 

&  Hill's  Notes,  180  to  188.    Id.  191.  ( j)  14  John.  404. 
K)  1  Phil.  Ey.  108,  9,  and  Cowen  & 

"     Notes,  218. 


(A) 
HUl's 


(12)  Eelsey  ▼.  Bush,  2  Hill,  440.  But  the  part  called  out  bv  him  should  relate 
to  the  point  or  fact  inquired  into  on  the  other  side.  ^Id.  ib.)  If  a  part  of  the  con- 
fession goes  to  discharge  the  party  making  it,  and  is  hiehly  improoable,  or  there 
is  evidence  ai^iMid/t^  tending  but  slightly  to  discredit  it,  me  jury  may  reject  it  and 
give  effect  to  the  other  part.    (Id.  ib.^ 
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by  the  opposite  party,  the  whole  must  be  taken  together,  but  the  party 
producing  it  will  be  at  liberty  to  disprove  any  of  the  charges  contained 
in  it.(13)  "True,  I  borrowed  the  money,  but  repaid  it,"  will  not  sus- 
tain an  action  against  me  for  money  lent.  "  True,  I  was  captain  of  the 
ship,  but  never  employed  the  plaintiff,"  will  not  help  in  sustaining  an 
action  against  me  for  the  wages ;  though  it  is  by  no  means  true  that 
equal  weight  must  be  given  to  what  is  in  favor  of  the  party,  with  that 
which  makes  against  him.  Of  course  the  former  may  be  avoided  or 
falsified  by  other  evidence  ;  when  the  latter  will  stand  alone.(A;) 

What  a  person  has  sworn  to  as  a  witness,  is  evidence  against  him, 
even  though  the  questions  which  he  answered  were  exceptionable,  and 
he  might  have  demurred  to  them  ;  and  so,  what  he  has  confessed  as  a 
criminal,  under  a  promise  of  pardon. (/} 

How  far  character,  &c.  is  admissible  in  evidence,  in  the  action  of 
adultery,  or  for  seducing  the  plaintiff's  daughter,  or  servant,  see  Vol. 
I.  pp.  396,  397. 

A  large  class  of  declarations  made  by  third  persons,  and  even  by  the 
party,  are  entirely  distinguishable  from  hearsay.  I  mean  such  as  are 
made  by  any  one,  at  the  time  when  an  act  is  performed,  or  is  in  pro- 
gress of  performance  by  him.  Examples  are,  what  a  party  says  when 
making  a  contract,  or  in  taking  possession  of  property,  or  while  holding 
such  possession.  So,  declarations  made  while  doing  any  business,  offi- 
cial or  private,  whether  in  the  party's  own  right,  or  in  behalf  of  another. 

Such  declarations  make  a  part  of  the  transaction,  res  gesta^  and  are 
used  to  show  the  intent  or  design  of  the  actor,  and  the  character  of  the 
act.  To  this  end  they  are  admissible,  not  only  against,  but  even  for, 
the  person  who  does  the  act.  The  instances  in  the  books  are  very  nu- 
merous, (m) 

Thus,  where  the  state  of  mind,  sentiment,  or  disposition  of  a  person, 
at  a  given  period,  become  pertinent  topics  of  inquiry,  his  declarations 
and  conversations,  being  a  part  of  the  res  gest<B^  may  be  resorted  to. (14) 
Accordingly,  the  acts  and  declarations  of  a  man  and  woman,  and  other 
attending  circumstances,  during  their  cohabitation  together,  being  part 
of  the  res  gesta^  are  proper  evidence  to  show  the  character  of  their  in- 


(k)  2  John.  Cb.  Gas.  90.    2  Ev.  Poth.  (I)  1  Phil  Ev.  89,  and  Cowen  &  HUl's 

166,  158.    Doug.  788.    2  Bos.  &  Pull.  Notes,  161,  2,  240. 

548.     1  Phil.  Ev.  110,  and  Cowen  &  (m)  See  1  Phil.  Ev.  231.    Cowen  & 

Hill's  Notes,  223,  225,  230,  247.  Hill's  Notes,  157,  8, 585  to  606. 


as 


13)  5  Taunt.  245. 

Barthelemy  v.  The  People,  2  Hill.  248,  and  note  (b.)  257. 
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tercourse  ;  and  whether  it  was  matrimonial  or  meretricious.  But  gene* 
ral  reputation  as  to  the  character  of  such  intercourse,  after  it  had  ceased, 
or  the  declarations  and  admissions  of  the  parties  made  subsequent  to 
that  time,  are  not  legal  evidence  to  rebut  the  presumption  of  an  ac- 
tual marriage,  arising  from  such  cohabitation  and  other  acts,  and  to  es- 
tablish the  fact  that  their  children  are  illegitimate. (16) 

The  president  of  a  bank  having  requested  the  defendant  to  pay  a  note 
belonging  to  the  institution,  which  the  defendant  insisted  had  been  paid, 
they  proceeded  to  examine  the  bank  books,  and  during  the  examination 
the  president  declared  himself  satisfied  that  the  defendant's  statement 
was  correct ;  it  was  held,  in  an  action  by  the  bank  to  recover  the  note, 
that  the  declaration  of  the  president  was  proper  evidence  for  the  defen- 
dant, as  having  been  made  within  the  scope  of  his  ordinary  powers,  and 
being  therefore  a  part  of  the  res  ge8t(B.{l&)  So  where,  in  an  action  by 
a  bank  upon  a  promissory  note,  it  became  material  for  the  plaintiffs  to 
show  for  what  purpose  another  note  was  sent  to  them  by  the  president 
of  a  neighboring  bank,  it  was  held  that  the  president's  letter  enclosing 
the  note,  in  which  he  stated  that  it  was  sent  for  collection  and  credit, 
was  competent  evidence  as  part  of  the  res  gesta,{ll) 

The  decease  of  a  third  person,  who  has  made  an  entry  of  a  fact  in 
writing,  with  a  view  to  perpetuate  its  memory,  often  renders  the  entry 
evidence.     This  rule  extends  to  a  large  portion  of  very  important  testi- 
mony, which  is  received,  after  death,  in  some  measure,  on  the  ground 
that  it  was  a  part  of  the  transaction.    It  extends  to  all  entries  made  in 
the  usual  course  of  official  and  even  private  business,  e.  g.  entries  by 
deceased  notaries  public,  concerning  protests  and  notices,  which  is  the 
case  usually  put  as  an  example  of  official  entry.    Among  entries  relat- 
ing to  private  business,  it  has  been  applied  to  those  made  by  attorneys, 
clerks,  surveyors,  engineers,  runners  and  messengers   of  banks,  &c. 
But  it  does  not  extend  to  oral  declarations.     The  entry  must  be  pro- 
duced, or  its  absence  accounted  for.     The  witness  must  be  shown  to 
have  died.     His  absence  beyond  the  jurisdiction  of  the  court  is  not 
enough.     In  general,  the  entry  must  have  been  made  by  the  deceased 
person  himself :   not  by  another  for  him  ;  though  if  such  were  the  usu- 
al course,  and  both  be  dead,  the  entry  is  admissible.     It  must  be  shown 
to  have  been  made  in  the  usual  course  of  the  deceased's  duty  or  busi- 
ness.(7i) 


(n)  Cowen  &  Hill's  Notes  to  Phil.  Ev.  674  to  679. 

15)  In  the  matter  of  Taylor,  9  Paiee,  611. 

16)  Bank  of  Monroe  v.  Field,  2  Hill,  445. 

17)  Bank  of  Monroe  v.  Culver,  2  Hill,  531. 
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Again  :  A  witness  who  has  formerly  been  examined  in  a  suit  between 
the  same  parties,  and  where  the  point  in  issue  was  the  same,  is  since 
dead.  What  he  swore  on  the  former  trial,  may  be  proved  by  one  who 
heard  him.  And  so  when  the  witness  is  kept  away  from  the  second 
trial  by  the  contrivance  of  the  opposite  party.  A  foundation  must  al- 
ways be  laid  for  this  proof,  by  showing  in  a  regular  and  legal  manner, 
the  pendency  and  trial  of  the  former  cause.(o)  It  was  held  in  England 
that  the  very  words  of  the  deceased  or  absent  witness  must  be  remem- 
bered ;  otherwise  his  testimony  cannot  be  received.  But  this  strict- 
ness is  questioned  by  Phillipps,  and  repudiated  by  the  American  courts. 
It  has  been  found  to  be  impracticable  and  absurd.  The  testimony  is 
therefore  to  be  shown  in  the  same  way  as  you  would  prove  any  matter 
of  hearsay  ;  by  notes,  memoranda,  or  naked  recollection  of  the  sub- 
stance, (p) 

Rule  VII. 

Former  verdicts,  judgments  and  decrees,  are  evidence,  between  the 
same  parties ;  and  between  these,  they  are  conclusive,  as  to  all  matters 
determined  by  them. (9) 

But  in  order  to  be  conclusive  in  the  second  suit,  the  parties  in  the  first 
must  sue  in  the  same  quality  or  character  as  in  the  second.  Thus,  if  I 
sue  for  a  claim  in  my  own  right  and  fail,  I  am  not  precluded  by  this 
judgment,  from  afterwards  suing  for  the  same  cause,  as  executor  or  ad- 
ministrator ;  and  so  of  the  like  cases,  (r) 

A  judgment  is  equally  evidence,  where  the  parties  are  really,  though 
not  nominally  the  same  in  both  suits  ;  as  where  one  suit  is  in  favor  of  a 
party  beneficially  interested,  and  the  other  in  favor  of  his  trustee.(5) 

A  verdict  or  judgment  is  also  evidence  against  all  such  as  claim  under 
the  parties  to  the  suit.  Thus,  if  I  sue  upon  a  promissory  negotiable 
note,  and  am  defeated  upon  evidence  of  payment,  and  afterwards  sell 
the  note  to  A.,  the  judgment  against  me  is  conclusive  against  A.(^) 

Again : — I  am  sued  in  trespass  or  trover  for  a  chattel,  which  I  bought 
of  A.,  who  is  bound  to  warrant  the  title,  and  I  give  A.  notice  of  the  ac- 
tion, and  a  judgment  goes  against  me ;  that  judgment  is  conclusive 
against  A.,  in  an  action  against  him,  upon  the  warranty.     So,  if  A.  is  to 


(0)  1  PbiL  Ev.  230,  1,  and  the  notes  notes  by  Cowen  &  Hill,  there  referred  to. 

of  Cowen  &  Hill,  referred  to  at  these  See  especially,  note  558,  p.  804  to  810. 

pa^es.  (0  1  Phil-  Ev.  323. 

Ip)  1  PhU.  Ev.  231.    Ck)wen  &  Hill's  («)  Id.  324. 

Notes,  578  to  585.    15  Wen.  193.  (0  Id.  ib. 

Cg)  1  Phil.  Ev.  320,  1,  358,  and  the 
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indemnify  me,  against  a  particular  claim,  and  a  suit  is  commenced  against 
me  upon  which  I  give  A.  notice,  and  a  judgment  is  had  ;  this  is  conclu- 
sive against  A.,  in  an  action  for  indemnity.     And  so,  in  like  cases. (u) 

These  remarks  are  confined  to  cases  where  the  former  judgment,  &c. 
is  adduced  in  proof  of  the  matter  tried  or  determined.  -  A  record  or  ju- 
dicial proceeding  is  always  evidence  of  its  own  existence,  even  as  against 
strangers.(v)  Thus,  a  verdict  or  judgment  in  a  criminal  suit,  in  behalf 
of  the  people,  is  not  evidence  on  the  same  matter  coming  directly  in 
question  in  a  civil  cause,  (tc^)  But  should  you  desire  the  record,  as  evi- 
dence to  shew  that  A.'s  witness  had  been  convicted  of  felony,  it  would 
be  admissible,  though  A.  was  a  perfect  stranger  to  the  prosecution. 
Ev,en  where  the  verdict  or  judgment  is  between  the  i^ame  parties,  it  will 
not  conclude,  unless  it  be  rendered  on  the  merits.  Thus  a  nonsuit,  or 
judgment  on  special  demurrer,  would  not  conclude ;  nor  would  a  ver- 
dict for  the  defendant  in  an  action  on  a  note,  conclude  the  plaintifif,  if 
rendered  on  the  ground  that  the  note  had  not  yet  fallen  due. 

Rule    VIII. 

The  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is  conclusive  between  the  same  parties,  upon  the  same  matter 
coming  incidentally  in  question,  in  another  court,  for  a  different  pur- 
pose, (x) 

Thus,  the  probate  of  a  will,  by  the  surrogate,  is  conclusive  evidence, 
in  civil  cases,  of  the  validity  of  the  will.(y)  And  a  condemnation  of 
goods,  ships,  &c.  in  a  court  of  admiralty,  in  a  proceeding  against  the 
thing  itself  condemned,  is  evidence  against  all  the  world,  as  to  the  mat- 
ter in  question,  upon  which  the  condemnation  was  founded,  whether 
such  court  be  foreign  or  domestic ;  though,  the  condemnation  is  held 
not  to  be  conclusive  in  this  state.(z) 

But,  what  is  most  material  to  our  purpose,  a  conviction  for  any  of- 
fence, by  a  justice  of  the  peace,  having  competent  jurisdiction,  is,  till 
reversed,  or  quashed,  conclusive  evidence  in  his  favor,  in  an  action  for 
any  proceeding  under  the  conviction.  Thus,  a  conviction  under  the  2d 
section  of  the  act,  to  prevent  forcible  entries  and  detainers,(a)  a  convic- 
tion, and  it  seems  merely  the  warrant  of  commitment  for  a  contempt,  are 


(tf)  Cowen  &  Hill's   Notes  to  Phil.        (x)  1  Phil.  Ev.  840. 
Ev.  816  to  818.  (y)  Id.  344,  and  Notes  858. 

(v)  Id.  820  to  824,  881.  (sr)  Cowen  &  Hill's  Notes  to  Phil. 

Iw)  1  Phil.  £?.  336,  and  Cowen  &  Ev.  883. 
Hill's  Notes,  850.  (a)  8  John.  44.    1  R.  L.  of  1813,  96. 
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conclusive  evidence  of  the  facts  therein  contained. (6)  And  so  in  all  the 
innumerable  cases  of  conviction  before  magistrates ;  and  they  are  not 
bound  to  show  the  regularity  of  the  conviction  ;  and  even  though  it  be 
informal,  yet,  if  the  magistrate  have  jurisdiction,  it  will  protect  him.(c) 

It  is  a  general  rule,  with  respect  to  special  and  limited  jurisdictions, 
that  where  a  person  acts  as  judge,  within  his  jurisdiction,  he  will  not  be 
liable  to  have  his  judgment  examined,  in  any  action  brought  against  him. 
Hence  the  facts  upon  which  the  conviction  is  founded,  cannot  be  tra* 
versed. 

The  validity  and  conclusiveness  of  all  proceedings  before  justices, 
and  other  inferior  tribunals,  may  always  be  questioned  by  showing  that 
they  had  no  jurisdiction  of  the  subject  matter.  Thus,  should  a  justice 
try  an  assault  and  battery,  slander,  malicious  prosecution,  <fcc.,  his  judg- 
ment would  be  no  protection  to  him  or  the  party,  though  it  might  be  to 
officers  acting  under  his  process,  {d) 

Where  a  suit  was  discontinued,  by  the  plain tiflf's  not  appearing,  and 
the  justice  afterwards  gave  judgment  against  the  defendant,  without  is- 
suing process,  or  any  notice  being  given,  and  without  the  defendant's 
appearing,  it  was  held  that  this  judgment  was  void,  and  might  be  im- 
peached, even  in  an  action  of  debt  on  the  judgment  before  another  jus- 
tice, (c) 

In  cases  where  a  judgment  is  admissible  against  a  stranger,  it  may  be 
impeached,  by  his  proving  that  it  was  obtained  in  order  to  defraud  him  ; 
as  if  it  were  confessed  with  a  view  to  cheat  creditors,  among  whom  he 
is  one.  But  fraud  cannot  be  shown,  if  he  were  a  party  or  privy  to  the 
proceeding.  (/) 

The  sentence  of  any  foreign  court,  of  competent  jurisdiction,  directly 
deciding  a  question  which  was  properly  cognizable  by  the  law  of  the 
country,  seems  to  be  conclusive  here,  the  same  as  if  rendered  by  one  of 
our  own  courts. (g)  And  the  judgment  of  a  court  in  a  neighboring  state, 
having  jurisdiction  of  the  subject  matter,  and  in  which  the  defendant  has 
been  duly  notified  to  appear,  is  conclusive  in  the  courts  of  this  state, 
whether  it  come  directly  or  collaterally  in  question.(A) 


(6)  2  Bay,  1.  Cowen  &  HilP«  Noteg  to  Phil.  Ev.  987 

(c)  See  on  this  subject,  Cowen  &  to  1025 ;  and  see  Vol.  L  p.  442  to  454. 
Hill's  Notes  to  Phil.  Ev.  993.  («}  15  John.  244. 

(d)  For  the  above  matters  as  to  the  (/)  Cowen  &  Hill's  Notes  to  Phil, 
protective  effect  of  judgments  and  con-  Ev.  854  to  856. 

-victions  before  inferior  mag^istrates,  see  (g)  See  id.  891  to  896. 

(A)  Id.  896  to  903. 
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SECTION    III. 

OF  PAROL   EVIDENCE   TO   EXPLAIN   OR   CONTRADICT   WRITTEN  TESTIMONY. 

It  is  the  duty  of  the  courts  to  be  astute,  and  even  ingenious,  in  up- 
holding all  contracts  of  sale,  promise,  covenant,  &c.,  so  far  as  may  be  ; 
and  in  giving  them  efifect,  according  to  the  intent  of  the  parties.  So  far 
as  a  written  contract  is  clear,  either  in  its  particular  words,  or  upon  a 
consideration  of  its  legal  effect,  no  evidence  extrinsic  to  the  writing  can 
be  received  to  contradict,  vary  or  explain  its  meaning. (i)  Thus,  in  case 
a  note  is  expressed  to  be  payable  such  a  day,  you  cannot  show  that  the 
parties  intended  some  other  day.  Again  :  a  promise  to  pay,  simply, 
without  saying  what  day,  is,  in  legal  effect,  a  promise  to  pay  on  demand ; 
and  therefore  you  cannot  show,  orally,  an  intent  to  pay  at  any  particu- 
lar day.(j) 

But  written  contracts  are  often  obscure  or  ambiguous,  owing  to  their 
using  words  which  are  in  themselves  of  doubtful  or  double  meaning,  or 
which  are  made  so  by  referring  either  expressly  or  tacitly  to  some  sub- 
ject not  specifically  described  by  them.  In  all  these  cases  they  may  be 
made  certain.  This  cannot  be  done  by  showing  what  any  party  or  par- 
ties declared,  either  before  or  at  the  time  of  the  writing  executed,  that 
they  meant  by  the  particular  words  used  in  it.  It  must  generally  be 
done  by  circumstances  entirely  independent  of  such  declarations.  Take 
the  case  of  words  doubtful  on  their  face,  or  even  having  no  meaning  of 
themselves  to  the  mind  of  the  general  reader ;  yet  to  a  man  conversant 
with  the  particular  subject,  trade,  or  business  to  which  they  relate,  or 
the  local  language  of  the  place  where  the  contract  was  drawn,  it  may  be 
very  plain.  He  may,  therefore,  be  received  to  explain  the  meaning. (18) 
Words  are  sometimes  abbreviated  in  contracts,  and  they  are  sometimes 
written  in  a  foreign  language ;  but  the  contract  ought  not  for  that  rea- 
son to  fail.  So  where  a  word  may  mean  two  things;  the  word  freighiy 
for  instance.     This  may  mean  the  rent  of  a  shify  or  the  cargo.    In  a 


19 
1466. 


%)  Cowen  &  Hill's  Notes  to  Phil.  Ev.        (;)  Id.  1468,  1470. 


(18)  See  Ryers  v.  Wheeler,  22  Wen.  148,  and  cases  there  cited. 
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contract  assigning  the  freight  of  a  certain  ship,  therefore,  which  leaves  it 
doubtful  what  the  parties  intended,  you  may  show  circumstances  to  fix  the 
meaning.  For  instance,  if  neither  party  owned  the  ship  at  the  time,  but  the 
assignor  did  own  the  cargo,  you  might  infer  from  thence  that  they  meant 
to  speak  of  the  latter.(&)  With  regard  to  the  subject  matter  of  the 
contract,  extrinsic  evidence  is  almost  always  necessary ;(/)  and  it  is  ad- 
missible, though  the  reference  to  it  by  the  contract  be  in  itself  altogeth- 
er uncertain  and  unintelligible.  Thus,  suppose  a  man  make  a  contract 
to  sell  the  horse,  without  any  other  words.  On  showing  that  at  the 
time  he  owned  but  one  horse,  the  description  would  be  made  sufficient- 
ly certain ;  for  it  will  be  intended  that  he  would  not  sell  a  horse  not 
his  own ;  and  having  but  one,  he  could  not  refer  to  any  other  of  his 
own.  The  late  case  of  Fish  v.  Hubbard's  adm'rs,  (21  Wen.  651,)  fur- 
nishes in  itself  a  case  of  as  great  uncertainty  ;  and  many  other  like  in- 
stances are  there  put  in  the  opinion  of  the  court,  p.  663  to  665. 

So,  where  the  words  or  phrases  of  reference  appear  to  be  certain  on 
their  face,  an  ambiguity  often  arises  from  an  attempt  to  apply  them. 
The  difficulty  thus  arising  from  extrinsic  matter  is  therefore  called  a 
latent  ambiguity:  as  where  there  are  several  persons  or  things  which 
will  answer  to  the  description  in  the  agreement.  Thus,  if  James  Jackson 
agree,  in  writing,  to  sell  his  horse  to  John  Doe,  and  there  be  two  or  more 
persons  of  that  name,  parol  evidence  may  be  given  to  show  which  was  in- 
tended by  Jackson.  So,  if  Jackson  sell  Doe  his  black  horse,  and  he 
have  two  black  horses,  parol  evidence  may  be  given  to  show  which  was 
intended,  and  so  in  the  like  instances.  Here  it  is  said  the  declaration  of 
the  party  at  the  time  may  be  received  ;  though  this  is  confined  to  cases 
where  the  designation  in  the  contract  applies  equally  to  each  of  two  per- 
sons or  things,  (m) 

You  may  show  another  writing  executed  at  the  same  time,  of  an  equal 
degree  with  the  main  one,  varying  or  defeating  the  latter ;  for  these 
will  be  deemed  parts  of  one  entire  contract.  So  the  writing  may  refer 
as  a  part  of  itself  to  another  contract,  written  or  oral.  Then,  of  course, 
the  latter  may  be  proved  by  writing  or  parol,  according  to  the  fact.(n) 
So,  an  absolute  bill  of  sale  may  be  shown  by  parol  to  have  been  intend- 
ed as  a  mortgage. (o)  Blanks  and  clerical  omissions  may  be  supplied. (p) 
Strangers,  not  parties,  may  show  the  true  intent  by  parol. (9)     A  mere 


(k)  Cowen  &  Hill's  Notes  to  Pbil.  Ev.        (n)  Id.  1420,  1,  2,  8. 
1358, 1361, 1362, 1388, 1406, 1409, 1412,        (0)  Id.  1432. 


n)  Id. 
0)  Id. 

(P)  Id. 


1419.  (p)  Id.  1394. 

(0  Id.  1399,  1420.  (9)  Id.  1436,  8. 

(m)  Id.  1362,  3,  4. 

Vol.  II.  63 
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receipt  may  be  thus  contradicted  or  explained,  even  by  the  party.(r) 
So  of  a  clause  in  a  deed  or  bill  of  sale,  acknowledging  the  receipt  of  the 
consideration. (f)  So,  the  maker  may,  as  between  himself  and  the 
payee,  contradict  the  acknowledgment  in  a  note,  of  value  receiTed.(^) 
The  party  may  also  show  fraud,  or  illegality  of  consideration  ;(u)  or 
Tary,  by  parol  evidence,  the  time  of  delivery  from  the  date.(v)  So  he  may 
vary  the  contract  by  showing  a  subsequent  one,  on  good  consideration, 
and  equal  in  degree.(iD) 

Where  a  contract  rests  partly  in  writing  and  partly  in  parol,  oral 
proof  is  admissible  to  supply  the  deficiencies  in  the  part  written,  if  the 
contract  be  of  such  a  nature  as  is  not  required  to  be  in  writing.(19) 


SECTION    IV. 

HOW  FAR  BOOKS  OF  ACCOUNT  ARE  EVIDENCE,  IN  FAVOR  OF  THE  PARTY 

KEEPING  THEM. 

The  cause  m  which  the  admissibility  of  a  party's  books,  as  evidence 
in  his  favor,  was  established  and  restricted,  originated  in  a  justice's 
court,  where  this  species  of  evidence  is  much  oftener  introduced  than 
before  any  other  tribunal.  Thayer  sued  Voshurgh  before  a  justice,  for 
butcher's  meat,  furnished  by  him  to  Vosburgh  and  his  family.  Thayer 
proved,  1st,  that  he  had  been  in  the  daily  practice  of  supplying  Vos'^ 
burgh  and  his  family  with  meat  during  the  period  for  which  he 
claimed  payment.  2d.  He  proved  by  some  of  those  who  had  dealt 
with  him,  that  he  kept  just  and  honest  accounts.  3d.  That  he  had 
no  clerk.  He  then  offered  his  books  of  account  in  evidence.  They 
were  objected  to,  but  admitted  by  the  justice,  who  gave  judgment  for 
Thayer.  Vosburgh  removed  the  cause  by  certiorari  to  the  supreme 
court,(x)  where  the  judgment  was  affirmed,  and  the  following  restric- 
tions laid  down,  within  which  all  account  books,  without  regard  to  the 
particular  employment  of  the  party  keeping  them,  are  made  evidence  in 
his  favor. 


(8)  Cowen  &  Hill's  Notes  to  Phil.  £v.  (u)  Id.  1438,  1445,  1448. 

216, 217,  1441.  h)  Id.  1458. 

(0  Id.  218, 1458.  (w)  Id.  1477. 

(r)  Id.  213,  216.  (x)  12  John.  461. 

(19)  Potter  T.  Hopkins,  25  Wen.  417. 
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1.  The  charges  to  be  proved  must  be  such  as  are  matter  of  book  ac« 
count.  A  book,  therefore,  would  not  be  eTidence  of  money  lent,  had 
and  received,  or  paid,  laid  out  and  expended,  for  the  use  of  the  oppo* 
site  party. 

2.  They  are  not  evidence  of  a  single  charge ;  because  there  exists,  in 
such  case,  no  regular  dealing  between  the  parties. 

3.  They  are  not  to  be  admitted,  where  there  are  several  charges,  un* 
less  a  foundation  is  first  laid  for  their  admission,  by  proving, 

1.  That  the  party  had  no  clerk. 

2.  That  same  of  the  articles  charged j  had  been  delivered. 

3.  That  the  books  prodtuedy  are  the  account  books  of  the  party. 

4.  He  must  prove^  by  those  who  have  dealt  and  settled  with  Atm,  that 
he  keeps  fair  and  honest  accounts. 

Under  these  restrictions^  they  are  evidence,  to  be  left  to  the  jury. 

Piatt,  J.  dissented,  and  concluded  a  very  able  opinion  with  these  re- 
marks :  '^  The  rule,  as  now  proposed  to  be  modified,  is  very  complicated, 
and  difficult  in  its  application ;  and,  therefore,  extremely  liable  to  be 
misapplied  and  perverted,  especitlly  in  justices'  courts,  where,  accord- 
ing to  the  established  rules  in  regard  to  setting  aside  verdicts,  infinite 
frauds  and  oppression  may  be  screened  by  the  latitudinary  powers  of 
juries,  in  the  application  of  such  a  complex  rule.  The  case  would  sel- 
dom indeed  occur,  where  this  court  could,  on  justifiable  grounds,  con- 
trol the  verdict  of  a  jury,  upon  the  point  now  under  consideration.  I 
think,  therefore,  the  judgment  of  the  court  below  ought  to  be  reversed." 

By  the  above  decision,  account  books  are  made  evidence /or  the  con- 
sideration of  a  jury,  or  which  is  the  same  thing,  the  justice^  where  no 
jury  is  called  for  by  either  party.  But  the  weight  of  such  evidence,  in 
the  scales  of  justice,  is  not,  and  cannot  be  assigned,  and  must,  therefore, 
depend  upon  various  circumstances,  calculated  to  increase  or  diminish 
it  in  the  view  of  enlightened  experience.  The  above  remarks  of  his 
honor.  Judge  Piatt,  are  sufiScient  to  inculcate  extreme  caution  in  the  ap- 
plication of  the  rule  laid  down  by  a  majority  of  the  supreme  court.(y) 

I  cannot  enlarge  upon  this  topic  more  usefully,  than  by  introducing 
the  remarks  of  the  late  Chief  Justice'  Pennington,  in  his  excellent  trea- 
tise upon  the  justices'  court  of  New- Jersey  .(z)  He  says  of  a  similar  rule 
which  prevails  in  the  courts  of  that  state,  '^  Books  of  account  are  very 


(y)  See  al§o  Linnell  v.  Sutherland,  11  Road  Co.,  15  Wen.  593,  4.    Sickles  v. 

Wen.  568,   and  per  Sutherland,  J.  in  Mather,  20  id.  72. 
People  V.  Genun?,  11  Wen.  21.    Cowen,        (jz)  Penning;,  on  Small  Causes,  15. 
J.  in  Merrill  v.  fhe  Ithaca  &  Oweg^o  Kail 
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frequently  produced  in  evidence.  The  manner  of  keeping  them  in  the 
country,  renders  them,  in  many  instances,  very  unsatisfactory  evidence, 
and  makes  it  necessary  to  examine  them  with  caution.  They  are  admit- 
ted from  the  necessity  of  the  thing,  in  derogation  of  an  ancient  principle 
of  the  common  law,  that  a  party  ought  not  to  be  permitted  to  furnish 
evidence  for  himself.  The  constant,  continued  and  repeated  dealings, 
and  daily  intercourse  of  a  coinmercial  or  pecuniary  nature,  which  one 
citizen  hath  with  another,  especially  as  the  country  approximates  to  a 
manufacturing  and  commercial  state,  renders  it  next  to  impossible  to  call 
witnesses  to  every  transaction  of  the  kind,  and  very  laborious  and  in- 
convenient to  reduce  to  writing,  under  the  hand  of  the  party,  every  con- 
tract which  our  wants  and  interests  are  hourly  leading  us  to  engage  in. 
This  hath  given  rise  to  the  practice  of  memorandums  in.  the  form  ctf 
books  ;  if  these  memorandums  are  to  have  no  effect,  it  would  be  a  use- 
less waste  of  time  to  keep  them.  These  memorandums,  or  books  of  ac- 
count, are,  by  the  general  assent  of  the  community,  received  as  evidence 
of  the  transactions  written  in  them  ;  and  have  at  length  received  the 
sanction  of  our  highest  courts  of  justice.  Being,  however,  the  acts  of 
the  party  producing  them,  and  made  by  himself,  for  the  purposes  of  evi- 
dence, they  are  so  far  from  being  conclusive  evidence,  that  they  are  lia- 
ble to  the  strictest  scrutiny,  and  are,  at  most,  presumptive  evidence  ; 
and  as  such,  like  all  other  presumptive  evidence,  liable  to  be  rebutted 
or  counteracted  by  every  kind  of  evidence  that  can  be  raised  against 
them.  There  is  one  essential  requisite  to  the  introduction  of  these 
books,  which  is,  that  the  party  offering  them  in  evidence,  must  first 
prove  that  the  book  he  offers,  is  his  book  of  account,  in  which  he  usually 
enters  and  keeps  his  general  accounts  with  those  persons  with  whom  he 
deals  ;  for,  if  a  man  were  to  keep  one  book  for  one  man's  account,  and 
another  book  for  another,  these  books  would  not  be  such  account  books 
as  he  would  be  entitled  to  give  in  evidence  ;  besides,  it  is  essential  that 
the  books  offered  are  made  to  appear  to  be  the  actual  books  of  the  per- 
son offering  them,  and  not  the  books  of  any  other  person  ;  also,  that  it 
is  not  a  book  made  up  for  the  occasion,  but  a  book  in  which  the  person 
offering  it,  keeps  the  account  of  his  ordinary  dealings,  and  a  book  of 
original  entry.  Books  of  account  derive  much  of  their  credit  from  the 
manner  in  which  they  are,  or  ought  to  be,  kept,  that  is,  as  a  kind  of 
diary,  or  daily  journal  of  the  transactions  of  the  persons  who  keep  them, 
who  enter  every  sale,  or  other  act,  as  it  occurs.  Books  kept  in  this 
way,  are  entitled  to  the  more  credit,  from  two  causes ;  first,  that  a  me- 
morandum made  of  a  transaction  at  the  time  it  took  place,  is  more  like- 
ly to  be  correct,  than  if  it  is  entered  from  memory,  some  time  after- 
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wards  ;  second,  men  are  more  likely  to  be  tempted  to  make  false  entries 
in  their  books,  a  long  time  after  the  transaction  hath  happened,  and,  fre- 
quently, after  a  difference  hath  taken  place,  than  at  the  time  and  place 
of  the  original  transaction.  Some  persons  keep  their  books  in  this  way  : 
they  have  but  one  book,  and  that  in  the  nature  of  a  ledger,  wherein 
they  open  on  one  page,  one  man's  account,  and  on  another  page,  anoth- 
er man's  account,  and  keep  no  day  book  at  all.  Books  kept  in  this  way, 
open  the  door,  for  the  grossest  frauds  and  injustice  ;  and  the  most  scan- 
dalous iniquity  is  daily  practiced  under  it.  I  am  clearly  of  opinion  my* 
self,  that  books  kept  in  this  way  ought  never  to  be  suffered  to  appear  in 
a  court  of  justice.  But  the  law  is  otherwise,  and  they  must  be  admitted 
the  same  as  other  books,  when  proved  to  be  the  ordinary  books  of  ac- 
count of  the  person  offering  them,  in  which  he  makes  his  original  en- 
tries. But  they  ought  to  be  considered  the  most  suspicious  testimony 
that  can  be  offered,  little  better  than  the  declarations  of  the  party  in  his 
own  favor.  Entries  are  frequently  made  after  the  controversy  com- 
mences, and  accounts  opened,  years  after  the  transactions  have  taken 
place  which  gave  rise  to  them.  And  I  would  here  observe,  that  because 
the  law  permits  books  of  account  to  be  given  in  evidence,  that  is,  shown 
to  a  court  and  jury,  it  by  no  means  gives  a  validity  or  authority  to  the 
contents  of  them  ;  but  the  justice  or  the  jury,  in  case  the  trial  is  by  jury, 
must  draw  their  own  conclusions.  The  character  of  the  man  who  keeps 
the  books,  the  fairness  or  unfairness  of  the  books  from  their  appear- 
ance, the  lime  and  manner  of  making  the  entries ;  whether  the  items  are 
in  the  ordinary  course  of  a  man's  trade  or  business,  or  of  an  extraneous  and 
suspicious  nature  ;  whether  any  and  what  other  evidence  is  given  to  cor- 
roborate the  charges  ;  all  these  are  proper  subjects  for  the  due  consider- 
ation of  the  justice  or  jury." 

Questions  on  this  species  of  evidence  have  rarely  come  under  review 
of  the  supreme  court  in  New- York  since  the  decision  in  Voshurgh  v. 
Thayer,  The  instances  in  which  they  have,  however,  should  hold  a 
prominent  place  in  a  book  designed  to  instruct  the  New-York  justice. 
I  shall,  therefore,  first  refer  to  them  ;  and  then  proceed  to  a  summary 
of  principles  and  rules  coming  from  o'ther  states,  which  seem  to  have  an 
application  common  both  to  them  and  New- York,  although  some  of 
them  may  not  often  be  capable  of  application  here,  owing  to  our  want 
of  explanation  by  the  suppletory  oath  of  the  party.  This  oath  prevails 
in  most  of  the  states  which  allow  book  accounts  as  evidence  ;  but  it  is 
conceived  that  this  circumstance  rather  tends  to  increase  the  force  of 
authority  there,  when  applied  here,  at  least  in  respect  to  all  rules  which 
have  there  been  adopted,  as  precautions  against  the  abuse  of  such  evi- 
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dence.  The  proposed  summary  shall  be  little  more  than  a  close  abridg- 
ment from  Cowen  &  HilPs  Notes  to  Phil.  Ev.  682  to  701,  where  the 
matter  is  treated  at  large,  and  more  with  a  view  to  the  professional  stu- 
dent, than  would  be  admissible  here.  They  comprise  a  notice  of  the 
doctrine  as  it  prevails  in  eighteen  states,  three  only  of  which,  New- 
York,  New-Jersey  and  Georgia,  appear  to  reject  the  party's  oath.  The 
other  states,  most  if  not  all  beside  the  eighteen,  reject  such  evidence 
entirely.(l) 

In  New- York,  as  in  New-Jersey,  this  kind  of  evidence  is  not  restrict- 
ed to  any  particular  sort  of  business  or  occupation.     It  is  common  to 
the  merchant,  mechanic  and  farmer.(2)     It  seems  to  be  no  objection, 
that  part  of  the  entries  are  made  by  the  party,  and  part  by  his  clerk. (3) 
Though,  quere,  whether  the  book  would  then,  as  such,  be  evidence  be- 
yond the  entries  made  by  the  party.     And  if  the  party  have  a  regular 
clerk,  the  necessity  which  sanctions  it,  even  so  far,  would  seem  to  be 
wanting.     Yosburgh  v.  Thayer  holds  that  he  must  have  no  clerk ;  and 
we  shall  hereafter  see  that  this  sort  of  evidence  is,  in  general,  considered 
as  secondary,  not  receivable  when  direct  proof  may  be  had  through 
others.(4)     Independent  proof  by  a  mechanic,  of  two   of  the  items 
charged  in  his  book,  was  held  to  satisfy  the  second  requisition  of  Yos- 
burgh V.  Thayer.(6)     The  oath  of  a  clerk,  that  he  believes  his  entries 
to  be  true,  though  he  has  lost  all  personal  recollection  of  having  deliv- 
ered the  goods  charged,  makes  the  books  evidence  as  original  entries. (6) 
But  this  is  common  law  evidence.(7)     The  last  cited  case  holds,  that  to 
warrant  books  in  evidence  as  those  of  the  party,  they  must  be  his  gen- 
eral books  of  daily  account ;  not  mere  memoranda  or  check  rolls,  made 
up  as  mementos  of  others'  labor  in  the  work  done,  by  the  party  produ- 
cing them  for  his  adversary. (8)     Also,  that  the  entries,  if  of  work  done, 
must  be  for  such  as  is  done  in  the  ordinary  course  ;  not  of  charges  on  a 
quantum  meruit,  for  work  done  pursuant  to  a  special  contract,  thoagh 
the  opposite  party,  by  violating  the  contract,  may  have  become  legally 
liable  to  be  charged  in  that  form. (9) 


(1)  See  p.  682  to  688.  It  was  there  sug^gested,  on  looking  at  a  case  in  1  Blackf. 
807,  that  Indiana  admittted  this  evidence,  and  that  state  was  included  amon^  the 
eighteen.  Since  those  notes  were  compiled,  the  supreme  court  of  that  state  nave 
held  that  the  evidence  is  not  admissible. 

(2)  See  the  remarks  of  Savage,  Ch.  J.  in  Rathbun  v.  Emigb,  6  Wen.  407^  409, 
and  of  Cowen,  J.  20  Wen.  75. 

3)  McAllister  v.  Reab,  4  Wen.  483. 
*4)  But  see  20  Wen.  74,  75. 

[5)  Linnell  v.  Sutherland,  II  Wen.  568, 

[6)  Semble.    See  opinion  of  Savage,  Ch.  J.  in  Lawrence  v.  Barker,  4  Wen.  906. 
7)  20  Wen.  75.    Opinion  of  Cowen,  J.  in  16  Wen.  595,  6. 
*8)  Id.  593,  4. 
9)  Id.  694. 
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Where  the  triors  are  convinced  that  any  one  entry  made  by  the  party, 
in  the  particular  account,  is  wilfully  false,  the  whole  book  should  be  ex- 
ploded.  Entries  must  be  daily,  and  particularly  made,  as  the  work  pro- 
gresses, or  the  goods  are  delivered  ;  not  by  lumping  several  days  to- 
gether, or  charging  a  round  sum,  as  for  a  job,  or  at  so  many  days. (10) 

Where  a  manufacturer's  servant  delivered  out  the  articles,  and  testi- 
fied that  he,  pursuant  to  the  usual  course  of  business  at  the  factory,  en- 
tered memoranda  of  the  delivery  on  a  slate,  with  a  pencil,  which  were, 
in  the  course  of  a  day  to  three  days,  transcribed  by  his  master,  into  his 
account  book,  but  in  which  the  servant  made  no  entries ;  such  book^was 
held  admissible,  in  aid  of  the  servant's  testimony.  Such  servant  is  not 
a  clerk,  within  the  first  rule  in  Vosburgh  v.  Thayer.  (11)  This  case 
also  holds  that,  though  the  transaction  be  known  to  third  persons,  e.  g. 
a  servant,  yet  books  are  evidence,  under  the  peculiar  practice  in  the 
state  of  New-York. (12) 

1.  The  subject  of  book  account  is  confined  to  personal  property  sold 
and  delivered,  services  performed  and  materials  found  and  provided,  and 
the  use  of  such  property  hired  and  returned.  It  is  not  considered  an  ob- 
jection that  the  price  be  specially  agreed  on.  But  see  16  Wend.  594. 
Personal  property  does  not  include  choses  in  action,  as  a  bond  or  note. 
The  work  and  labor  must  in  general  be  done  before  it  is  charged. 

2.  If  it  appear  on  the  face  of  the  charge,  or  in  any  other  way,  that 
there  is  attainable  common  law  proof  of  the  entries,  independently  of 
the  ordinary  book  proof,  the  latter  is  inadmissible.  One  instance  is  the 
party  having  a  clerk.  A  school  master  must  prove  his  services  by  oth- 
ers.  So,  where  the  goods  are  delivered,  or  work  done  by  a  servant  who 
can  prove  the  fact.  So,  if  goods  are  delivered  to  a  third  person,  at  the 
request  of  the  vendee,  or  on  his  account ;  as  if  they  were  delivered  to 
his  servants.  So,  if  goods  be  delivered  on  written  orders,  or  by  any 
third  person.     But  these  rules  do  not  apply  in  New-York. (13) 

3.  The  entries  must  be  made  at,  or  near  the  time  of  the  transaction. 
They  should  be  memoranda  of  transactions  as  they  occur.  But  the 
proximity  of  time  must  depend  on  the  course  of  the  business.  The  par- 
ty may  first  enter  his  accounts  on  a  slate,  and  afterwards  transcribe  them 
into  his  book,  if  such  be  his  ordinary  course  in  making  his  entries.  Such 
accounts  should,  in  general,  be  entered  in  the  book  daily.    One  of 


\ 


10)  Anon.  N.  Y.  Sup.  Court  MS. 

11)  Sickles  V.  Mather,  20  Wen.  72. 

12)  Id.  76. 


ii 


<13)  See  20  Wen.  74,  6. 
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two  butchers,*  partners,  customarily  marked  the  scores  of  meat  with 
chalk  on  a  cart,  and  the  other,  before  the  cart  went  out  again,  copied 
the  scores  into  the  book  ;  yet  this  was  held  receivable. (14)  Much  at- 
tention is  paid  in  this  respect  to  the  course  of  business ;  as  if  certain 
tradesmen  are  accustomed  to  charge  their  work  on  book^  while  it  is  in 
progress  in  the  hands  of  their  journeymen.  This  has  been  made  an  ex- 
ception to  the  general  rule,  that  the  work  must  be  actually  done,  be- 
fore it  can  be  charged. 

4.  The  entry  must  be  in  the  book  of  the  party,  kept  by  him  for  the 
purpose  of  his  daily  accounts,  generally,  with  all  those  persons  who  may 
have  dealings  with  him. (15)  They  must  be  made  in  the  prevalent  man- 
ner of  his  keeping  the  book,  and  in  a  regular  course  with  other  charges. 
If  they  stand  insulated,  as  on  the  front  leaf,  not  falling  into  regular  or- 
der with  the  other  charges ;  or  be  on  a  separate  sheet,  especially  when 
it  appears  that  the  party  keeps  an  account  book ;  or  on  a  leaf  torn  out 
of  a  book,  or  on  one  of  the  last  pages,  separated  from  other  charges  by 
intervening  blank  leaves,  they  are  not  admissible. 

5.  The  book  must  contain  the  original  entries  made  by  the  party  him- 
self; not  by  another ;  though  this  will  be  excused  if  he  cannot  write. 

6.  They  may  be  kept  in  the  form  of  an  ordinary  journal  or  day  book, 
or  leger-wise,  i.  e.  where  the  account  of  each  man  dealing  with  the  par- 
ty, is  kept  by  itself.  But  it  must  appear  they  were  intended  as  an  ac- 
count against  the  party  sought  to  be  charged  by  them ;  not  as  a  memo- 
randum between  the  party  claiming  and  others,  e.  g.  where  the  party  is 
a  forgeman,  and  the  book  is  kept  by  him  as  a  memorandum  by  which 
to  settle  with  his  customers,  though  it  names  the  vendees,  whom  he 
seeks  to  charge,  and  sometimes  the  price.(16)  Erasures  and  interline- 
ations go  to  the  credit  of  the  book.  They  are  open  to  explanation ; 
but  do  not  necessarily  render  it  incompetent  evidence.  But  if  gross, 
suspicious  and  unexplained,  they  will  destroy  its  credit  altogether  ;  and 
so  of  any  other  fraudulent  appearances. 

If  the  day  book  appear  to  be  posted,  the  leger  must  be  produced ;  as 
that  may  show  payments. 

Almost  any  series  of  figures,  abbreviations  and  words,  which  can  be 
explained  into  a  signification,  will  do  for  particular  charges,  if  conforma- 
ble to  the  party's  ordinary  course  of  making  his  entries,  the  language  he 
speaks,  his  degree  of  education  and  the  nature  of  his  business.  But 
they  should  be  specific,  denoting  the  particular  work  or  service  charged, 


ii§ 


14)  See  other  instances,  20  Wen.  76.        (16)  See  id.  ib. 
16  id.  594. 
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and  attaching  the  price  or  value  to  each  item.  AccoBdingly,  a  brick- 
layer's charge  of  ^^  190  days  work"  was  rejected  ;  and  a  physician's 
charge  ^^  for  medicine  and  attendance."  And  another  against  General 
Hampton  thus  ^*  thirteen  dollars  for  medicine  and  attendance  on  one  of 
the  General's  daughters  in  curing  the  hooping  cough."  A  receipt  in  an 
account  book  purporting  to  be  signed  by  the  vendee  is  not  admissible 
as  an  original  entry  ;  and  any  entry,  it  would  seem,  amounts  to  nothing 
unless  the  price  be  carried  out. 

7.  Whether  the  original  entries  be  relied  on  as  those  of  the  party,  or 
be  proved  by  a  clerk  who  made  them,  but  who  is  unable  to  speak  inde- 
pendently of  the  book,  it  must  be  produced  ;  a  copy  is  not  admissible, 
at  least  not  till  the  absence  of  the  original  be  satisfactorily  accounted 
for.  But  books  are  in  neither  case  evidence  of  a  higher,  but  rather  of 
an  inferior  degree  to  common  law  proof.  If  the  latter  be  attainable,  the 
party  may  of  course  resort  to  it ;  and  it  will  be  no  objection  that  his 
book  is  not  adduced.  But  the  non-production  of  it,  if  the  book  be 
called  for  by  his  adversary,  would  be  a  heavy  circumstance  against  him. 
If  the  entries  were  made  by  a  clerk,  and  he  be  dead,  his  hand- writing 
may  be  proved.  Then,  on  showing  that  he  was  clerk,  the  entries  may 
be  read,  and  become  satisfactory  evidence.(17) 

8.  Books  are  evidence  of  the  items,  e.  g.  sale  and  delivery  of  goods, 
services  done,  materials  found,  and  retainer  to  do  the  service,  together 
with  the  prices  carried  out  respectively.  The  book,  like  a  confession, 
is  to  be  taken  altogether,  with  its  charges  and  credits. 


SECTION    V. 

OF   THE   INCOMPETENCY    OF   WITNESSES. 

This  arises,  1st.  from  want  of  understanding  ;  2d.  from  defect  of  reli- 
gious principle;  3d.  from  infamy  of  character;  4th.  from  interest; 
6  th.  from  the  relation  of  attorney,  solicitor,  or  counsel  and  client;  also 


C17)  This  IB  proper  as  common  law  evidence.  But  it  has  been  held  by  a  very 
respectable  court,  that  mere  absence  of  the  clerk  from  the  state,  though  permanent, 
b  not  an  excuse  for  proving  his  hand-writing,  especially  when  a  statute  authoiizes 
the  taking  of  his  deposition,  as  it  does  "now  in  a  justice's  court.    Ante,  p.  322. 

g[oore  V.  Andrews,  5  Porter's  Alabama  R.  107.    See  also  Wilbur  v.  Seiden,  6 
wen,  lg2,  and  per  Cowen,  J.  in  Merrill  v.  The  Ithaca  and  Owego  Rail-Road  Co. 
16  Wen.  595. ) 
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that  of  physician,  surgeon  and  patient,  &c.  This  question  of  competent 
cy^  belongs  exclusively  to  the  justice ;  as  the  question  of  credibility 
does  to  the  jury,  (or  justice  sitting  in  their  stead)  after  the  witness  is 
sworn.  If  the  witness  be  incompetent^  he  cannot  be  sworn  ;  if  he  be 
incredible^  he  is  not  to  be  believed  when  sworn. 

1.  Persons  insane,  idiots  and  lunatics,  under  the  influence  of  their 
malady,  are  incompetent,  though,  if  they  enjoy  lucid  intervals,  they  may 
testify  during  such  intervals,  if  they  appear  to  have  sufficient  reason. 
Even  a  person  born  deaf  and  dumb,  may,  if  he  appear  to  have  sufficient 
understanding,  give  evidence  through  an  interpreter  by  signs.  Though, 
if  he  can  write,  this  is  the  more  certain  mode.  A  person  in  a  state  of 
intoxication  is  incompetent ;  and  the  justice  may  determine  the  question 
of  his  competency  by  inspection. (a) 

Children,  who  do  not  understand  the  moral  obligation  of  an  oath,  can- 
not be  examined.  But  if  they  do  understand  such  obligation,  they  may 
be  sworn  at  any  age,  over  four  years.  If  capable  of  distinguishing  be- 
tween good  and  evil,  they  may  generally  be  sworn  ;  and  if  the  child  ap- 
pear to  have  good  sense,  but  not  to  understand  his  duty  when  sworn,  he 
may  be  instructed  by  the  justice,  or  some  judicious  person  appointed  by 
him.  This  may  be  done  on  the  spot,  and  in  the  mean  time,  the  trial 
may  be  suspended. (6)  Though  in  one  case,  where  the  child  manifested 
a  total  want  of  all  religious  instruction,  Patterson,  J.  held  that  mere  in*- 
struction  by  a  clergyman,  for  the  purpose  of  rendering  her  competent, 
would  not  have  that  eflect.(c) 

Witnesses  may  be  axamined  as  to  the  competency  of  a  lunatic,  &c. 
though  the  usual  and  most  satisfactory  mode  is,  by  the  inspection  and 
examination  of  the  witness  hiraself.(d)  The  latter  is  the  true  course  in 
testing  the  capacity  of  infants.  The  party  objecting  may  insist  on  this  ; 
and  it  is  no  answer  that  the  justice  has  before  examined  the  witness  pri- 
vately, and  so  is  satis6ed  of  his  capacity. (e) 

2.  £very  person  who  believes  in  the  existence  of  a  Supreme  Being 
who  will  punish  false  swearing,  may  be  sworn  as  a  witness,  although  he 
do  not  believe  in  the  truth  of  the  gospels.  Thus,  a  JeWj  Mahometan^ 
GentoOj  and  infidel  of  any  country,  may  be  a  witness.  But  atheists,  and 
such  infidels  as  profess  not  any  religion,  natural  or  revealed,  that  can 
bind  their  consciences  to  speak  the  truth,  are  excluded  from  being  wit^ 
nesses. 


(»)  1  Piil  Ev.  13, 19,  And  Notes  by        (c)  Cowen  &Hill*f  Notet  to  Phil,  Ev, 
Qow#n  k  Hill,  60.  61.  150^ 

(b)  I  ?k\\'  £vt  l9,  and  Notei  hf  Cpw-       id)  10  John.  363.    16  John.  143. 
en  &  Hill,  61.  («)  2  R.  S.  329,  §  109.     People  v, 

McNair,  21  Wen.  608. 
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If  an  adult  has  recently  and  deliberately  declared  such  defect  in  his 
belief,  this  will  exclude  him,  though  it  is  competent  to  show  that  he  has 
conscientiously  changed  such  belief,  and  thereby  restore  his  competency. 
But  he  cannot  be  called  upon  at  the  trial  to  recant  his  former  opinion, 
or  deny  the  declarations  proved  against  him  ;  nor  is  he  at  all  to  be  ques- 
tioned as  to  his  religious  creed,  when  he  is  objected  to  as  an  infidel.  A 
universalist,  who  believes  that  moral  punishment  for  sin  is  confined  to 
this  world,  is  clearly  admissible. (y) 

Witnesses  are  sworn  in  a  justice's  court,  in  substance  as  directed  by 
2  R.  S.  174,  §  108. 

The  usual  form  is  by  laying  the  hand  on  and  kissing  the  gospels. 
And  any  one  who  shall  desire,  may  be  sworn  thus  :  ^^  You  do  swear  in 
the  presence  of  the  ever  living  God,"  holding  or  not  holding  up  his 
hand  as  he  pleases  ;  or  if  he  have  conscientious  scruples  against  taking 
an  oath,  he  may  make  his  affirmation  thus  :  ^' You  do  solemnly,  sincere- 
ly and  truly  declare  and  affirm ;"  and  if  he  believe  in  any  other  than 
the  christian  religion,  he  shall  be  sworn  according  to  the  peculiar  cere- 
monies of  his  own  religion,  if  there  be  any  such.(g)  Any  form  elected 
by  the  witness  is  binding,  whether  it  in  fact  accord  with  his  conscience 
or  not ;  and  if  he  swear  false  he  is  indictable  for  perjury. (A) 

The  mode,  in  which  the  witness  is  sworn,  is  to  be  gathered  from  him 
on  his  own  suggestion,  or  on  his  examination  before  swearing  him. 

3.  When  a  man  is  sentenced  for  a  felony,  he  is  incompetent ;  but  not  by 
reason  of  sentence  for  any  other  crime. (t)  A  pardon  restores  his  com- 
petency, unless  the  conviction  were  for  perjury  or  subornation  of  per- 
jury.(j')  Yet  the  conviction  may  still  be  used  to  affect  his  credit.(18) 
The  dictum  in  Coddington  v.  Wilkins{'19)  that  a  pardon  takes  away  the 
guilt  as  well  as  the  punishment  of  the  offence,  was  disapproved  by  Bron^ 
son,  J.,  in  a  recent  case  in  the  supreme  court.(20)  The  definition  of 
felony  is,  any  offence  punishable  by  death,  or  by  imprisonment  in  the 
state  prison. (Ac) 

4.  The  head  of  interest  is  the  most  extensive  in  its  operation  to  exi- 
elude  witnesses,  and  the  most  difficult  perhaps  of  any  in  the  whole  doc- 


(/)  2  See  R.  S.  399,  §  106,  7,  8.    1  (h)  Ck>wen  &  HiH's  Notes  to  Phil.  Ev. 

Phil.  Ev.  21,  2,  and  Notes  by  Cowen  k  705. 

Hill,  62  and  1502,  3.    People  v.  McGar-  (i)  2  R.  S.  586,  §  23. 

ren,  17  Wen.  460.  (j)  Id.  and  see  2  R.  S.  567,  8,  §  1, 

(g)  2  R.  S.  328,  9,  §  102  to  106,  in-  sub.  3,  and  §  4.    5  Hill,  196. 

elusive.  (k)  Id.  587,  §  30. 

(18)  5  Hill,  196.  (20)  Brown  v.  Clause,  5  Hill,  196. 

(19)  Hob.  Rep.  81. 
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trine  of  evidence.  The  true  rule  as  laid  down  by  Mr.  Phillips  is,  that 
'  when  a  witness  is  interested  in  the  event  of  the  suit^  to  swear  in  favor  of 
the  party  who  calls  him^  he  is  incompetent :  that  is  to  saj,  if  the  witness 
is  called  to  swear  a  verdict  or  judgment  into  existence,  which  would  be 
evidence  for  him,  or  to  swear  down  a  verdict  or  judgment  which  would 
be  evidence  against  him,  in  any  future  action  to  be  brought,  or  which 
might  be  brought,  for  or  against  him,  or,  if  he  will  directly  gain  or  lose 
by  the  event  of  the  suit,  he  is  an  incompetent  witness  ;  otherwise  not.(l) 
These  are  always  the  true  and  only  points  of  inquiry. 

The  interest  of  a  witness  which  is  to  disqualify  him  from  testifying 
must  be  direct  and  unconditional. (2)  It  is  therefore  no  objection  to  his 
competency  that  he  may  feel  a  strong  bias  upon  his  mind,  from  being  a 
relation  of  the  party,  however  near ;  nor  is  it  an  objection,  that  he  has 
an  interest  in  the  question,  that  is,  having,  or  being  likely  to  have  a  suit 
turning  on  the  same  point  with  the  one  in  which  he  is  sworn  ;  or  ex- 
/  pecting  some  benefit  from  the  result  of  the  trial ;  or  by  standing  in  the 

J  same  situation  with  the  party,  being  a  joint  trespasser  or  wrongdoer,  and 
therefore  liable ;  or  even  subjected  to  a  separate  action  for  the  same 
wrong  ;  or,  that  he  has  a  like  demand  with  the  party  calling  him  against 
the  defendant,  for  wages  or  other  thing ;  or  is  separately  liable  on  the 
same  contract ;  or  that  it  is  likely  the  verdict  in  the  cause  in  which  he 
testifies,  may  reach  the  ears  of  another  court  or  jury,  and  influence  their 
decision.  Thus  the  man  who  borrowed  the  money,  may  be  a  witness  in 
an  action  qui  tam^  for  the  usury,  whether  he  has  repaid  the  money  or 
not.  So  a  witness  is  competent  to  prove  acts  which  he  has  done  under 
a  bare  authority,  although  he  may  feel  an  interest  to  make  them  seem 
regular.  Indeed  no  servants,  agents,  attorneys,  guardians  or  other  trus- 
tees, are  incompetent  witnesses,  as  to  the  subject  of  their  trust  or  agen- 
cy, merely  on  the  ground  that  they  may  possibly  be  liable  to  an  action 
for  what  they  have  done. 

In  all  these,  and  other  cases,  the  mere  circumstance  that  the  witness 
thinks  himself  interested,  ought  not  to  exclude  him  ;  but  the  justice 
should  inquire  into  the  nature  of  the  interest,  and  unless  he  finds  it  to  be 
such  as  the  law  recognizes,  whatever  the  opinion  of  the  witness  may  be, 
he  should  be  sworn,  and  his  situation  be  left  to  be  taken  into  account,  in 
estimating  his  credibility.  Even  an  honorary  obligation  will  not  dis- 
qualify a  witness.(/)    A  witness  conceiving  himself  to  be  interested,  or 


(0  1  Phil.  Ev.  45  to  54,  and  Notes  by  Cowen  k  Hill. 
(1)  1  Phil.  Ev.  56, 63.  (2)  Cutter  v.  Rathbun,  3  HilU  577. 
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the  contrary,  if  the  fact  be  not  as  he  supposes,  will  have  no  effect  one 
way  or  the  other  on  the  question  of  his  competency. (m) 

Having  noticed  the  cases  where  the  rule  of  exclusion  does  not  apply, 
let  us  take  the  cases  where  the  verdict  or  judgment  in  favor  of  the  party 
calling  the  witness,  may  be  used  in  an  action  afterwards  brought  by  or 
against  him,  either  to  establish  some  claim  in  his  favor,  or  to  defeat  some 
claim  against  him. 

1.  Where  it  would  be  evidence  for  him.  The  case  usually  put  to  il- 
lustrate this  part  of  the  rule,  is,  where  all  the  inhabitants  of  such  a  town, 
village,  island  or  other  particular  place,  claim  a  customary  right  of  com- 
mon, either  for  the  pasture  of  their  cattle,  or  of  fishing,  &c.  in  a  certain 
place,  which  is  to  be  proved  by  immemorial  usage.  In  such  case,  a  ver- 
dict and  judgment  for  one  of  the  inhabitants,  who  claim  this  common 
right,  in  a  suit  where  such  right  is  in  question,  would  be  evidence  to 
support  the  custom  in  favor  of  another.  Now  suppose  one  of  the  inhab- 
itants is  sued  in  trespass,  for  availing  himself  of  this  right  of  common, 
and  he  pleads  the  prescription  as  a  justification,  none  of  his  co-claimants 
could  be  witnesses  to  sustain  the  plea.  But  this  is  not  because  his  feel- 
ings may  be  friendly  to  a  support  of  the  plea,  nor  because  he  stands  in 
the  place  of  the  defendant,  and  has  an  interest  in  the  question,  but  be- 
cause the  verdict  and  judgment  in  favor  of  the  defendant,  would,  in  an 
action  against  the  witness,  for  the  exercise  of  the  same  right,  at  the  suit 
of  the  same  plaintiff,  be  evidence  of  the  custom.  This  question,  to  be 
sure,  concerning  a  prescriptive  right  to  a  common,  which  is  real  estate, 
could  not  be  decided  by  a  justice's  court,  but  it  is,  nevertheless,  a  very 
good  example,  to  show  the  meaning,  and  aid  in  applying  the  rule.(n) 
In  an  action  by  the  witness  for  an  injury  done  to  his  right  of  common, 
the  verdict  or  judgment  would  be  evidence  in  his  favor. 

2.  Where  the  verdict  or  judgment  would  be  evidence  against  the 
witness. 

This  might  be,  where  he  has  agreed  to  indemnify  the  party  calling 
him,  against  the  event  of  the  suit ;  or  where  he  has  warranted  the  title  of 
the  defendant,  who  is  sued  in  an  action  of  trover,  brought  to  try  the  title 
to  property  sold  to  him  by  the  witness,  who  is  called  for  the  defendant,  (o) 
So  if  the  action  be  against  the  defendant,  for  negligence  committed  by 
the  witness  as  the  defendant's  servant,  he  cannot  be  sworn  to  disprove 
the  negligence.(  p)     And  there  are  many  cases  of  a  like  interest. 


(m)  Cowen  k  Hill's  Notes  to  Phil.  (o)  Cowen  k  Hill'g  Notes  to  Phil.  Ev. 

Ev.  98,  9.  124,  1532. 

(n)  See  1  Phil.  Ev.  57,  and  Notes  by  (p)  1  Phil.  Ev.  56,  and  Cowen  and 

Cowen  k  Hill,  p.  108,  9.  Hilrs  Notes,  106,  7,  256, 1525,  6,  1530, 
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3.  A  witness  is  iDcompetent,  though  a  recovery  against  the  party  call-^ 
ing  him,  would  merely  subject  the  witness  to  costs.(9)  Thus,  in  a  suit 
brought  by  a  warrant  or  short  summons,  on  giving  security,  the  man 
who  became  such,  cannot  be  received  as  a  witness  for  the  plaintiff. 
And  so  of  any  like  case,  where  a  recovery  against  the  party  calling  the 
witness  would  be  evidence  against  the  latter,  in  an  action  for  the  costs, 
or  in  any  way  eventually  subject  him  to  costs.  The  reason  is  of  course 
stronger  against  bis  being  a  witness  in  favor  of  one  for  whom  he  has 
become  security  to  the  full  amount  of  the  recovery ;  yet  we  shall  see 
hereafter,  that  when  he  has  a  clear  and  sure  remedy  for  indemnity 
against  a  principal,  who  is  perfectly  responsible,  that  might  counterbal-* 
ance  his  interest,  and  make  him  competent. 

But  independently  of  the  future  influence  of  the  verdict  or  judgment 
as  evidence,  the  witness  is  often  interested  in  the  event.  The  party  who 
calls  him  may  be  suing  or  defending  as  the  mere  trustee  of  the  witness. 
Thus  the  witness  is  one  of  the  next  of  kin  to  A.  B.,  deceased,  whose  ad- 
ministrator sues  for  a  debt.  The  witness  is  not  competent ;  for  a  re- 
covery by  the  administrator  would  add  to  a  fund,  a  part  of  which  would 
be  distributed  to  the  witness.  So  if  a  constable  is  sued  for  taking  A.'s 
goods,  in  execution  to  satisfy  the  witness'  debt,  his  testimony  for  the 
constable,  would  tend  to  save  the  avails  of  the  goods  for  the  discharge  of 
the  witness'  own  debt. (A)  So  where  the  defendant  is  sued  alone  for  a  debt 
alleged  to  be  due  by  him  jointly,  with  the  witness,  and  goes  to  an  issue. 
The  witness  is  not  competent  for  the  plaintiff,  because  his  testimony 
would  tend  to  charge  the  defendant  with  one-half  the  debt,  which  the 
witness  might  otherwise  himself  be  liable  to  pay.  And  the  case  would 
be  entirely  clear,  if  the  witness  were  adduced  to  fix  a  debt  on  the  defen- 
dant, the  whole  of  which  would  otherwise  fall  on  the  witness.(t)  It  is 
a  general  rule  that  if  the  effect  of  a  witness'  testimony  will  be  to  create 
or  increase  a  fund  in  which  he  would  be  entitled  to  participate,  or  pr^ 
vent  the  diminution  of  such  a  fund,  he  is  incompetent.(j') 

Whenever  the  husband  is  incompetent  by  reason  of  interest,  the  wife 
is  also  incompetent.(A:) 

If  the  interest  of  the  witness  to  testify  in  favor  of  the  party  calling 
him  be  direct,  he  is  incompetent,  however  small  the  interest  may  be.(/) 


1,  where  roan^  cases  are  cited  illustre-  (j)  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

tingf  this  position.  114. 

(q)  1  Phil.  Ev.  58,  9.  (A)  1  PhU.  Ev.  65,  and  Cowen  k  HilPs 

(A)  1  Phil.  £y.  68,  4,  and  Notes  by  Notes,  125. 

Cowen  &  Hill,  114.  (0  Id.  65,  and  Notes. 

(i)  See  the  case  of  Collins  v.  Ellis, 
31  Wen.  307. 
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But  a  witness  is  often  equally  interested  on  both  sides.  Thus,  in  an 
action  by  the  endorsee  against  an  endorser  of  a  note  made  by  the  wit- 
ness, he  is  competent  for  either  party,  because  he  must  pay  it  to  one  or 
the  other,  (m) 

It  is  of  course  no  objection  that  a  witness  is  interested  to  testify    S 
against  the  party  calling  him.  ^ 

The  interest  may  be  equal  or  neutralized  in  various  ways.  Take,  for 
instance,  a  suit  by  the  endorsee  of  a  note  against  the  maker.*  It  has  for 
some  time  been  supposed,  and  so  held  by  many  American  courts,  that 
the  plaintiff  could  not  call  the  endorser,  because  a  recovery  by  the 
plaintiff  would  or  might  discharge  the  witness.  Yet  it  might  not.  The 
endorser  might  still  have  the  note  to  pay  ;  but  it  would  then  become  his 
again,  and  he  could  recover  over  against  the  maker.  Thus  being  capa- 
ble of  reimbursing  himself,  the  tendency  of  late  American  decisions  is 
to  hold  him  competent.  The  English  books  have  long  held  him  a  com- 
petent witness  for  either  plaintiff  or  defendant;  and  the  American  cases 
have  always  held  him  competent  for  the  latter.  The  reason  of  this  is 
that  he  is  rather  interested  to  testify  against  the  defendant. (») 

It  is  now  very  well  settled,  that  when  a  witness,  who  is  offered  for  a 
party^  may  be  liable,  on  the  party's  failing  ;  but  yet  he  has  the  means  of 
B  clear  remedy  over  against  another,  he  is  competent.  Thus,  you  be- 
come surety  in  a  bond  with  the  plaintiff  in  an  attachment  suit,  on  A.'s 
agreeing  to  save  you  harmless.  If  A.  be  considered  a  responsible  man, 
you  are  a  witness  for  the  plaintiff,  because  though  you  may  be  sued  on 
his  failing  in  the  attachment  suit,  you  cannot  probably  suffer  in  the 
end.(o)  Indeed,  the  plaintiff  himself  being  a  perfectly  responsible  man, 
it  may  be  doubted  under  the  strong  inclination  of  the  courts  in  favor  of 
competency,  whether  this  would  not  be  sufficient  to  balance  the  inter- 
est ;  for  he,  of  course,  is  bound  to  indemnify  his  bail.(p) 


(m)  1  Phil.  Ev.  66,  67,  and  Cowen  &        (o)  Id.  130,  1. 
Hill'8  Notes,  131, 2.  _  (p)  Id.  1643,  4. 

in)  Cowen  & 
,  2,  1545,  6. 


(n)  Cowen  k  HilPs  Notes  to  Phil.  Ev. 
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SECTION    VL 

OF   OBJECTING   TO   AND   PROVING   THE   INCOMPETENCY    OF  AN   INTERESTED 
WITNESS.— OF  THE    INCOMPETENCY   OF  A  PARTY  TO  THE  SUIT,  AND  THE 

WIFE   OF   A   PARTY. OF  RESTORING   THE  COMPETENCY    OF  INTERESTED 

WITNESSES. 

The  objection  to  a  witness  on  the  ground  of  interest,  is  eitfier  prelim- 
inary, i.  e.  made  before  he  is  sworn  in  chief,  or  after  he  is  so  sworn  ;  or 
the  objection  is  made  both  before  and  after  he  is  so  sworn. 

The  objection  must,  in  each  case,  be  proved  by  the  party  who  raises 
it ;  for  the  presumption  is  in  favor  of  the  witness'  competency  till  the 
contrary  appear,  either  by  the  statement  of  the  party  offering  him,  or  in 
some  other  way. (9)  And  being  once  shown,  it  must  be  clearly  removed, 
in  order  to  render  him  admissible. (r)  The  question,  like  all  others,  as 
to  the  admissibility  of  evidence,  must  be  decided  by  the  court ;  and  the 
evidence  on  the  point  cannot  be  submitted  to  the  jury.(£)  The  court  is 
the  trior ;  nor  will  his  decision  be  reversed  merely  because  he  happens 
to  decide  against  the  weight  of  evidence. (^) 

The  more  direct,  safe  and  clear  mode  of  raising  the  point,  especially 
in  a  justice's  court,  is  by  objecting  to  the  offered  witness  before  he  is 
sworn  in  chief.  This  makes  a  distinct  collateral  issue,  determinable  by 
the  justice  alone,  whether  there  be  a  jury  or  not,  on  evidence  receivea- 
ble  under  a  peculiar  form  of  oath,  called  the  voire  dire^  and  under  rules 
peculiar  to  itself.  Upon  this  issue,  the  state  of  the  pleadings  and  the 
evidence  and  statements  of  the  opposite  party  in  court,  so  far  as  they 
have  already  appeared  in  the  cause,  and  are  relevant  to  the  question, 
may  be  considered. (3) 

It  has  been  said  in  the  older  English  cases,  that  when  you  swear  a 
witness  on  his  voire  dire^  and  he  denies  his  interest,  you  have  made 
your  election,  and  cannot  contradict  him  by  other  evidence.(4)     But 


(g)  Gowen  k  Hill's  Notes  to  Phil.  Ev.        (s)  Id.  58. 
68,  266,  477. 1601.      '  (0  W.  1601. 

(r)  Id.  1601. 

(3)  Wandless  v.  Cawthome,  Mood,  k  Malk.  331,  n.  Perryman  v.  Stegmil,  6 
Carr.  k  Payne,  197.  Hartshome  v.  Watson,  6  Bing.  N.  C'  477.  Bunter  v.  Warre, 
1  Bam.  k  Cress.  680. 

(4)  10  Mod.  Rep.  193,  said  by  Parker,  Ch.  J. 
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Mr.  Starkie,  an  approved  writer  on  evidence,  says  this  would  be  mani- 
festly unjust  ;(5)  and  Phil]ipps(6)  says  the  modern  and  more  conven- 
ient practice  is,  that  he  may  be  contradicted.  In  the  8th  edition  of 
that  work,  p.  149,  it  is  said,  ^^If  the  fact  of  interest  is  satisfactorily 
proved  by  other  evidence,  the  witness  will  be  rejected,  though  he  may 
have  ventured  to  deny  it  on  his  voire  dire,^^  The  cases  already  cited 
certainly  assume  that  other  evidence  beside  that  derived  from  the  wit- 
ness' mere  voire  dire^  may  be  considered  in  connection  with  it.  And  I 
am  not  aware  of  any  case  in  this  state  holding  the  contrary,  except  the  nisi 
prius  decision  of  Van  Ness,  J.  in  Welden  v.  Buck.(7)  Cases  in  the  neigh- 
boring states  are  pretty  uniform  that  a  resort  to  the  voire  dire  precludes  oth- 
er evidence,  and  that  a  resort  to  the  latter  precludes  the  former,  while  the 
modern  practice  of  Westminster  Hall  appears  to  let  in  both  on  the  col- 
lateral issue.  Indeed,  a  very  great  freedom  of  raising  this  issue,  and  in- 
quiring of  interest  under  it,  seems  to  be  allowed  there  by  the  cases. 
Those  just  now  cited  from  1  Barn.  &  Cress.,  5  Carr.  &  Payne,  and  6 
Bing.  N.  C.  hold  that  the  party  whose  witness  appears,  on  other  proof, 
to  be  interested,  may  himself  call  the  witness  in  question,  and  have  him 
sworn  on  the  voire  dire^  in  order  to  contradict  the  appearances  against 
him,  explain  away  his  apparent  interest,  or  show  that  it  has  been  dis- 
charged or  removed.  And  no  limitation  to  evidence  on  this  issue,  de- 
riveable  from  the  witness'  mere  oath,  seems  to  be  settled.  No  such  lim- 
itation is  prescribed  by  the  English  books  of  practice,  or  appears  to  ex- 
ist in  the  nature  of  things.  Roscoe  (8)  says  :  ^^  The  party  objecting 
may  examine  the  witness  on  the  voire  dire^  and  also,  if  necessary,  call 
another  witness  to  prove  his  incompetency." 

In  Hartshorn  v.  Watson,  Coltman,  J.  said,  "  The  privilege  of  exam- 
ining on  the  voire  dire  is  not  confined  to  one  party ;  and  if  the  defen- 
dant, (the  objector,)  omit  to  examine  on  the  voire  dire^  a  witness  who 
is  prima  facie  interested,  the  plaintiff  (the  party  against  whom  the  objec- 
tion was  taken,)  is  not  therefore  precluded  from  showing  by  his  own 
examination  of  the  witness  that  he  is  not  interested.  It  is  not  a  right 
dependent  on  the  exercise  of  a  precedent  right ;  but  equal  to  both  par- 
ties to  enter  on  this  collateral  issue."  Such  was  the  case  of  Ferryman 
T.  Steggall.  The  great  advantage  of  this  issue  is,  that  it  supersedes  all 
the  rules  concerning  primary  and  secondary  evidence.     Either  party  may 


'5)  1  Stark,  Ev.  Am.  ed.  of  1837,  p.  127,  note  («) 
^6)  1  Phil.  Ev.  131,  132,  Cowen  &  Hill's  ed. 
^7)  Anthon'8  N.  P.  Rep.  9. 
[8)  Civ.  Ev.  80,  Am.  ed.  of  1882. 
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examine  to  the  existence  of  instruments  in  writing,  private  or  public,  as 
well  as  all  other  particulars  bearing  on  the  point  in  question ;  and  this, 
whether  they  go  to  establish,  repel  or  remove  the  interest.  The  in- 
strument need  not  be  produced,  nor,  if  attested,  proved  by  a  subscribing 
witness,  (u) 

In  Ferryman  v.  Steggall,  the  defendant's  counsel,  admitting  on  his 
opening,  that  the  witness  was  liable  over  to  the  defendant,  was  allowed 
to  call  the  witness,  and,  on  his  voire  dire,  show  by  parol,  that  his  inter- 
est had  been  removed  in  virtue  of  an  insolvent  discharge.  In  another 
case  a  witness,  on  her  voire  dire,  stated  she  was  the  wife  of  the  party 
calling  her ;  but  she  was  allowed  to  remove  her  interest  by  testifying 
orally  to  a  decree  of  divorce  a  vincvio,  though  it  was  objected  that  the 
record  should  be  produced.  (9)  Indeed  a  witness  may  be  so  sworn  to  re- 
move an  interest  apparent  on  the  very  record  in  the  cause.  (10) 

Several  American  cases  tend  strongly  to  favor  the  idea,  that  the  party 
objecting  and  calling  for  the  voire  dire,  and  failing  on  that,  may  at  once 
make  out  his  case  by  other  evidence,  and  so  shut  out  the  witness.(ll) 
And  in  Butler  v.  Tufts,(12)  where  the  plaintiff  first  attempted  to  prove 
a  vritness  to  be  interested  by  other  evidence  and  failed,  and  then  propos^ 
ed  to  put  the  witness  on  his  voire  dire,  the  court  said  they  thought  this 
might  have  been  allowed,  in  the  discretion  of  the  judge*  Indeed,  if,  as 
is  settled,  the  party  offering  the  witness  may  call  him  to  do  away  the  as- 
sailing testimony,  with  what  propriety  could  he  object  to  the  witness  be* 
ing  called  by  his  antagonist  ?  If  evidence  of  both  kinds  be  admissible 
on  the  preliminary  issues  in  a  certain  shape  and  to  a  certain  extent,  as  it 
clearly  is,  what  reason  exists  for  excluding  either  party  from  any  sort  of 
evidence  pertinent  to  the  question  ? 

FORM  OF  THE  VOIRE  DIRE. 

You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
shall  be  put  to  you  touching  your  interest  in  the  event  of  this  cause. 

If  administered  to  a  witness  other  than  the  one  offered,  say,  Touch^ 
ing  A.  B?s  {the  witness^  name)  interest,  ^c. 

It  will  have  been  seen  that  the  great  advantage  of  the  collateral  issue 


(tt)  See  1  Phil.  Ev.  132,  and  Cowen  k  Hill's  Notes,  260,  70S,  9,  10, 1557. 


k  Rawle,  444.    Galbraith  v.  Galbraitb, 
6  Watts,  112.    Parker  J.  in  Hamblett  v.  Hamblett,  6  N.  Hamp.  lUp.  351. 
(12)  1  Shepl.  802,  806. 
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to  either  party,  arises  from  the  latitudinary  mode  of  examination  which 
the  law  allows.  The  object  is  to  prevent  one  party  being  surprized  by 
an  interested  witness,  and  the  other  from  being  surprized  by  an  objec- 
tion which  may  have  no  foundation  in  reality.  This  may  often  occur 
in  consequence  of  the  question  springing  up  out  of  the  regular  march  of 
the  cause.  Another  purpose  of  the  objector  may  be  to  prevent  the  in- 
terested testimony  from  mingling  with  the  merits,  and  thus,  perhaps, 
working  an  improper  influence. 

Beyond  these  objects,  according  to  the  approved  English  books  of 
evidence,  very  little  benefit  can  be  derived  ;  for,  according  to  such 
books,  though  you  fail  on  the  collateral  issue  to  show  the  alleged  inter- 
est, you  may  still  raise  the  objection,  after  the  witness  shall  have  been 
sworn  in  chief,  on  the  ground  of  objection  becoming  apparent,  at  any 
time  before  the  testimony  may  be  closed.  The  right  seems  to  extend 
throughout  the  trial.  At  least  the  English  books  seem  to  fix  no  limit 
to  it,  till  all  the  proofs  are  closed. (13) 

The  books  and  cases  are  still  more  clear,  at  least  in  New- York  and 
the  neighboring  states,  that  you  may,  in  your  election,  omit  the  prelimi- 
nary objection,  and  stake  the  exclusion  of  the  witness  on  such  testimony 
as  you  can  obtain  under  the  ordinary  rules,  on  general  examinations,  in 
the  course  of  the  trial.  In  such  case,  too,  it  is  said  you  may  object  at 
any  time  before  the  testimony  is  closed  ;  and  this  course  is  even  recom- 
mended by  Mr.  Phillipps,  inasmuch  as  the  preliminary  examination  must 
generally  be  to  the  same  effect  as  that  in  chief.(14)  Here  all  the 
rules  as  to  primary  and  secondary  evidence  apply  ;  and  it  is  said  that, 
if  the  interest  of  the  witness  be  shown  independently  of  his  own  testi- 
mony, he  cannot  be  examined  to  remove  it  ;(15)  though  other  witnesses 
may  be.(16)  However,  if  his  interest  appear  by  his  own  examination, 
he  may  be  cross-examined  to  facts  which  show  it  not  to  exist,  or  to 
prove  that  it  has  been  removed.  And  in  such  case  he  may  be  treated 
exactly  as  if  under  his  voire  dire^  except  that  the  rules  of  primary  and 


(13)  1  Phil.  Ev.  132,  Gowen  k  Hill's  ed.  8th  Lond.  ed.  149.  1  Stark.  Ev.  123, 
note  («)  Ara.  ed.  of  1837.  Several  Araerican  cases  are  to  the  same  effect.  Evans 
V.  Eaton,  1  Pet.  C.  C  R.  338.  Schillinger  v.  McCann,  6  Greenl.  364.  Hamblett 
V.  Hamblett,  6  N.  Hamp.  Rep.  351. 

(14)  1  Phil.  Ev.  267,  and  the  cases  there  cited.  Bank  of  North  America  v. 
Wyckoff,  4  Dall.  151.  Parker  J.  in  Hamblett  v.  Hamblett,  6  N.  Hamp.  Rep.  346, 
and  the  cases  there  cited.  Said  to  be  the  rule  by  Nelson  J.  in  Tollman  v.  Butcher, 
7  Wen.  180,  1. 

(15)  Mott  V.  Hicks,  1  Gowen,  513.    Evans  v.  Gray,  1  Mart.  Lou.  Rep.  N.  S.  79. 

(16)  Id.  ib. 
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secondary  evidence  cannot  be  dispensed  with.(17)  The  best  evi- 
dence must  be  given  in  such  case.(l8)  It  follows,  that,  after  the  wit- 
ness is  thus  sworn  generally  in  the  cause,  the  voire  dire  proper  cannot 
be  resorted  to  by  either  party.  His  interest  may  still  be  removed,  e.  g. 
by  showing  a  release  ;  but  this  must  be  produced,  or  its  absence  account- 
ed for.(19) 

An  important  distinction  seems  to  be  now  well  established  in  Eng- 
land by  adjudged  cases  in  all  their  courts  of  law,  which  I  do  not  find 
mentioned  in  their  books  of  evidence,  nor  does  it  derive  much  counte- 
nance, if  any,  from  the  American  cases.  It  is  this,  that  you  must  make 
your  objection  of  interest  before  the  witness  is  sworn,  or  you  lose  the 
chance  of  making  it  on  the  trial. (20)  These  cases  go  on  the  notion 
that,  by  omitting  this  early  challenge,  you  deprive  the  opposite  party 
of  the  advantage  which  he  might  derive  from  the  voire  dire;  and  there- 
fore cannot  avail  yourself,  on  the  trial,  of  any  objection  to  the  compe- 
tency^ however  that  may  be  as  to  the  credibility  of  the  witness.  The 
doctrine  was  strongly  asserted  in  all  three  of  these  cases ;  and  in  the 
first  two,  though  the  witness'  incompetency  was  shown  on  the  trial  by 
evidence  other  than  his  own,  he  was,  as  a  consequence,  himself  examined 
to  explain  it  away  ;  ^nd  did  do  so.  The  last  case  was  stronger ;  for^  in 
consequence  of  the  omission,  the  court  refused  to  hear  the  objection  at 
all,  on  its  being  afterwards  raised  in  the  course  of  the  trial.  Hartshorne 
V.  Walton  was  decided  on  the  authority  of  Bunter  v.  Warre,  which  last 
was  long  before  the  later  editions  of  Starkie  and  Phillipps ;  yet  neither 
they  nor  Roscoe  seem  to  have  noticed  the  case  as  an  authority  for  the 
distinction.  It  has  not,  that  I  am  aware,  been  recognized  by  any  ad- 
judged case  in  this  country.  The  rule,  as  laid  down  by  Peake,  (Norris' 
Peake,  262,)  is  directly  to  the  contrary  ;  and  it  is  presumed  that  he  has 
generally  been  followed  in  the  United  States.  The  doctrine  on  this 
whole  subject  seems  to  have  fluctuated  unaccountably.  Perhaps  the 
safest  side,  for  the  present,  lies  in  those  rules  which  allow  the  widest 
latitude  of  enquiry  ;  and  do  not  restrict  the  party  by  his  election  or 
omission  of  any  particular  mode  of  enquiry. 

What  a  witness  has  been  heard  to  say,  is  not  admissible  to  prove  him 


(17)  Grills  V.  Davies,  2  Bam.  &  Adol.  129.  McMicken  v.  Fair,  6  Mart.  Lou. 
Rep.  N.  S.  515. 

(18)  See  Cowen  &  Hill's  Notes  to  Phil.  £v.  260,  and  the  cases  there  cited. 

(19)  Jackson,  ex  dem.  Montresor,  v.  Rice,  3  Wen.  180.  Tallman  v.  Dutcher, 
7  id.  180. 

(20)  This  was  held  by  the  E.  B.  A.  D.  1823,  in  Bunter  v.  Ware,  1  Bam.  db 
Cress.  689  ;  by  the  C.  P.  A.  D.  1839,  in  Hartshorne  v.  Walton,  5  Bing.  N.  C.  477  ; 
and  by  the  £xch.  in  1839,  in  Dewdney  y.  Palmer,  4  Mees.  &  Wels.  &4. 


INTERESTED  WITNESSES.  437 

incompetent.  Otherwise  of  declarations  made  by  the  party  calling 
him.(t7)  So,  proof  of  declarations  made  by  a  witness,  out  of  court,  in 
corroboration  of  testimony  given  by  him  on  the  trial  of  a  cause,  is,  as  a 
general  and  almost  universal  rule,  inadmissible.(l)  It  seems,  however, 
that  to  this  rule  there  are  exceptions,  and  that  under  special  circum- 
stances such  proof  will  be  received ;  as  where  the  witness  is  charged 
with  giving  his  testimony  under  the  influence  of  some  motive  prompting 
him  to  make  a  false  or  colored  statement,  it  may  be  shown  that  he  made 
similar  declarations  at  a  time  when  the  imputed  motive  did  not  exist. 
So,  in  contradiction  of  evidence  tending  to  show  that  the  account  of  the 
transaction,  given  by  the  witness,  is  a  fabrication  of  a  late  date^  it  may 
be  shown  that  the  same  account  was  given  by  him  before  its  ultimate 
effect  and  operation,  arising  from  a  change  of  circumstances,  could  have 
been  foreseen. (2) 

The  parties  to  the  suit  on  trial,  whether  real  or  nominal,  and  whether 
interested  or  not,  are,  in  New-York,  disallowed  as  witnesses  on  either 
side,  unless  by  consent  of  all  parties  concerned  in  the  cause.  Even  if 
one  of  two  joint  parties,  be  willing  to  testify  against  the  other,  he  is  not 
received  as  competent  without  the  other's  consent.(tt?) 

This  exclusion  applies  to  the  party  only  as  a  general  witness  in  the 
cause;  not  where,  as  ante,  p.  401,  he  is  adduced  to  lay  the  founda-^ 
tion  for  secondary  evidence.  And  he  may  be  of  course,  and  is,  in  some 
cases,  made  competent  by  statute. 

One  defendant  among  several  suffering  a  default,  or  confessing  the 
cause  of  action,  does  not  render  him  competent. (x) 

The  wife  can  never  be  a  witness  for  or  against  her  husband,  when  he 
is  a  party. (y) 

If  a  plaintiff  join  several  defendants  in  an  action  for  a  wrong,  against 
any  part  of  whom  he  gives  no  evidence,  the  justice  may  acquit  them  ;  or 
the  jury,  if  there  be  one,  may  do  so,  under  his  direction,  at  any  stage  of 
the  cause,  after  the  plaintiff  shall  have  closed  his  evidence ;  and  they 
are  then  admissible  as  witnesses  for  their  late  co-defendants. (z)  No 
judgment,  however,  should  be  entered  under  such  circumstances,  until 
the  final  disposition  of  the  cause.  Thus  where  in  an  action  of  trover 
against  two  defendants,  one  of  them,  on  the  closing  of  the  plaintiff's 


(c)  Cowen  k  HilPf  Notea  to  Phil.  Ev.  (y)  1  Phil.  Ev.  76,  7. 

258,  707,  1559.  (z)  Id.  73,  and  Cowen  &  HilPs  Notes, 

to)  Id.  135,  136, 139, 142, 163.  142.    18  Wen.  142, 3.    3  Hill,  104. 
>)  Id.  147, 1553. 


1)  Robb  V.  Hackley,  23  Wen.  50.   Dudley  v.  BoUeg,  24  id.  465. 

2)  Id.  ib. 


^ 
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testimony,  was  discharged,  and  a  judgment  for  costs  forthwith  rendered 
in  his  favor ;  and  he  was  then  sworn  as  a  witness,  and  the  justice  finally 
gave  judgment  for  costs  in  favor  of  the  other  defendant  3  it  was  held 
that  the  proceedings  were  erroneous,  and  that  both  judgments  should  be 
reversed. (3)  Though  one  of  several  defendants  sued  for  a  wrong  in  a 
justice's  court  be  discharged,  yet  if  the  opposite  party  appeal,  such  de- 
fendant is  not,  therefore,  a  competent  witness  on  the  trial  of  the  ap-* 
peal. (4)  So,  if  process  issue  against  several,  but  is  served  on  part  only 
of  the  defendants,  the  others  are  witnesses.(a) 

These  remarks,  however,  have  no  application  to  actions  on  contract, 
though  it  appear  that  one  of  the  defendants  is  clearly  entitled  to  be  ac- 
quitted I  as  by  reason  of  insolvency,  infancy,  or  other  cause  merely  per- 
sonal to  himself.  (6) 

The  justice  may,  on  the  plaintiff's  motion,  discharge  one  of  several 
defendants  in  an  action  for  a  wrong,  who  is  thus  rendered  a  competent 
witness  for  either  party. (c) 

There  are  also  various  other  modes  of  removing  the  incompetency  of 
witnesses.  Thus,  whatever  interest  a  witness  may  have  had,  if  he  is 
divested  of  it  by  a  release,  payment,  or  any  other  means,  when  he  is 
ready  to  be  sworn,  there  is  then  no  objection  to  his  competency.  And 
there  are  but  few  cases  in  which  the  interest  of  a  witness  cannot  be  thus 
discharged.  A  release  will  operate  upon  every  present  right,  though  it 
be  to  take  effect  in  future.  After  being  released,  the  witness  is  exactly 
in  the  situation  of  any  other  witness  in  the  cause,  and  may  be  examined 
to  every  point  arising  on  the  trial.  In  cases  where  the  proceeding 
would  be  evidence  to  support  some  claim  of  the  witness,  he  can  release 
such  claim  to  the  party,  either  with  or  without  receiving  his  pay.  When 
it  will  be  evidence  against  him,  and  in  favor  of  the  party  calling  him, 
the  party  may  release  him  ;  and  where  the  party  or  the  witness,  having 
a  right  thus  to  release  or  discharge  an  interest,  do  all  in  their  power  to 
get  rid  of  it,  as  by  tendering  a  release,  or  tendering  money  in  discharge 
of  the  interest,  &c.,  which  is  refused,  it  is  the  same,  in  effect,  as  if  the 
release,  money,  &c.  had  been  accepted. (c2) 

If  the  interest  of  the  witness  arise  by  his  own  act,  or  otherwise,  with- 
out the  consent  of  the  party  calling  him,  and  after  the  fact  to  be  proved 


(a)  Cowen  &  Hili'f  Notes  to  PfaU.  (c)  1  Phil.  Ev.  76. 

Ev.  144.  (d)  Id.  188.    Cowen  &  HilPs  Notes, 

(6)  Id.  lb.  261  to  264,  267,  8,  1537,  1659. 

(3)  Moon  V.  Eldred,  8  Hill,  104.  (4)  Id.  ib.  and  see  note  (a). 
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had  happened,  he  is  still  a  competent  witness,  and  cannot  thus  deprive 
the  party  of  his  testimony.  Thus,  should  a  witness  make  a  bet  in  favor 
of  the  party's  winning  the  cause,  this  shall  not  exclude  him,  however  it 
may  effect  his  credibility. (e)  If  the  objection  to  the  witness  be,  that  he 
is  bail,  guardian  or  prochein  amt,  the  justice  is  bound  to  discharge  him 
on  motion,  and  substitute  any  other  proper  person  who  is  offered.(/) 

Form  of  a  release  from  a  party  to  a  vntness^  in  order  to  restore  his  com- 
petency. 
Justices'  Court. 

James  Jackson  ^ 

V.  >     Before  Ransom  Cook^  Esq. 

John  Styles.    ) 

For  value  received,  I  do  hereby  release  Jacoh  Thomas^  a  witness  offer- 
ed (or  to  be  offered,)  by  me,  on  the  trial  of  this  cause,  of  and  from  any 
claim  or  demand  which  I  now  or  may  hereafter  have  against  him,  by 
reason  of  the  determination  of  this  suit,  or  any  matter,  either  directly  or 
indirectly  brought,  or  to  be  brought  in  question,  in  the  same  suit,  either 
for  or  against  me.  And  I  do  farther  release  him  from  all  demands  con- 
nected with  or  depending  upon  the  subject  matter  of  this  suit,  or  any 
part  thereof,  which  I  now  or  may  hereafter  have  against  him.  Witness 
my  hand  and  seal,  the  10th  day  of  September,  A.  D.  1844. 

James  Jackson,  [l.  s.J 
Sealed  and  delivered  in  ) 
presence  of  T.  N.       J 

If  signed,  &c.  by  an  attorney,  under  a  power  for  this  purpose,  add  to 
the  signature  these  words,  "  By  E.  F.  his  attorney.'*^ 

When  the  claim  to  be  released  is  in  favor  of  more  than  one,  jointly, 
a  release  from  one  is  a  release  from  all.(g) 

Form  of  a  release  from  a  voitness  to  the  party. 

Justices'  Court. 

James  Jackson  \ 

V.  >     Before  Ransom  Cooky  Esq* 

John  Stiles.    ) 

For  value  received,  I  do  hereby  lelease  James  Jackson,  plaintiff  in  the 

above  cause,  of  and  from  any  claim  or  demand  which  I  now  or  may 

hereafter  have  against  him,  by  reason  of  the  determination  of  this  suit, 

or  any  matter,  either  directly  or  indirectly  brought,  or  to  be  brought  in 


(«)  1  Phil.  Ev.  137.    Cowen  &  Hill's        (/)  8  John.  407. 
Notes,  272,  740, 1, 1570, 1.  (i)  Ante,  p.  821. 
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question,  in  the  same  suit,  either  for  or  against  him.  And  I  do  farther 
release  him  from  all  demands  connected  with  or  depending  upon  the  sub- 
ject matter  of  this  suit,  or  any  part  thereof,  which  I  now  or  may  hereaf- 
ter have  against  him.     Witness,  &c. 

A  release  from  a  plaintiff  to  a  witness,  of  all  demands  against  the  wit- 
ness, excepting  such  for  which  the  witness  is  liable  with  the  defendant 
in  the  suit,  renders  him  a  competent  witness  for  the  plaintiff.(A) 

Before  a  witness'  competency  can  be  deemed  to  have  been  restored 
by  a  release,  something  more  than  a  constructive  delivery  of  the  release, 
i.  e.  a  delivery  to  a  third  person  for  the  use  of  the  witness,  must  be 
shown.  It  should  at  least  appear  that  he  knew  of  the  release  at  the 
time  of  giving  his  testimony.(5)  A  witness  prima  facie  interested,  hav- 
ing been  examined  under  a  commission,  it  was  shown  at  the  trial  that 
the  commission,  together  with  a  release  of  the  witness'  interest,  were  en- 
closed to  the  commissioner  in  one  wrapper,  accompanied  by  directions 
to  deliver  the  release  to  the  witness  before  swearing  him  ;  and  that  the 
release  was  afterwards  annexed  to  the  commission,  and  returned  with  it ; 
it  was  held  sufficient  evidence  of  the  delivery  of  the  release  to  authorize 
the  deposition  to  be  read. (6) 

If,  by  mistake,  the  witness  be  not  released  before  he  is  sworn  and  ex- 
amined, he  may  still  be  released,  but  must  be  re-examined. (i) 

6.  Of  communications  between  attorney^  ^c,  and  client^  physician^  4rc., 

and  patient^  ^c. 

The  communications  of  a  client  to  his  attorney,  solicitor  or  counsel, 
are  held  inviolable  in  courts  of  justice,  and  can  never  be  disclosed  in  ev- 
idence, either  in  the  cause  in  which  they  are  made,  or  in  any  other 
cause,  even  between  third  persons,  though  after  the  relation  of  attorney, 
&c.  and  client  has  ceased  to  exist.  In  a  word,  the  mouth  of  the  attor- 
ney, solicitor  or  counsel  is  shut  forever  on  this  head,  nor  can  they  be 
compelled  to  produce  papers  which  have  been  committed  to  them  as  pro- 
fessional men.  But  communications  thus  sacred,  are  those  only  which 
are  made  during  the  relation  of  which  we  are  speaking,  and  not  those 
made  to  a  professional  man,  who  is  not  retained  in  the  business  to  which 
they  relate,  however  confidential  they  may  be.  This  is  the  privilege  of 
the  party  or  the  client,  and  he  alone  can  waive  it.     The  form  of  the 


I 


h)  14  John.  387.  261,  709, 1661.    TiUman  v.  Butcher,  7 

i)  Cowen  &  HiU'8  NoUs  to  Phil.  £v.    Wen.  180. 


(5)  Seymour  v.  Strong,  4  Hill,  265.  (6)  Id.  ib. 
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communication — as  whether  by  an  oral  statement  or  by  delivering  a 
written  instrument — makes  no  diflFerence  in  the  application  of  the  rule.  (7) 
But  the  privileged  relation  of  attorney  or  counsel,  and  client,  can  only 
exist,  it  seems,  for  lawful  purposes  ;  and  hence  if  the  client  confide  to 
them  a  criminal  design,  or  they  be  present  when  a  wrong,  either  public 
or  private,  is  done  by  their  client,  their  knowledge  thus  acquired  is  not 
privileged.  Nor  does  the  privilege  extend  to  what  passes  at  a  transac- 
tion in  the  way  of  business  between  the  client  and  a  third  person,  at 
which  the  attorney  is  present.(8)  At  common  law,  it  was  confined  to 
persons  of  the  legal  profession,  and  did  not  extend  to  medical  men,  cler- 
gymen and  others,  who  were  compellable  to  testify  to  whatever  they 
learned  in  the  course  of  their  professions,  with  whatever  obligations  of 
confidence  and  secrecy  their  information  might  have  been  attended.  But 
now,  by  statute,  physicians,  surgeons  and  clergymen  are  put  on  the  same 
footing  with  counsellors  and  attorneys.  These  are  bound  to  testify  as 
to  facts  which  they  learned  before  being  addressed  in  their  professional 
character,  or  after  their  duties  as  such  have  ceased  ;  as  if  an  attorney 
had  been  a  subscribing  witness,  or  was  knowing  to  an  erasure  in  a  deed, 
which  comes  in  question,  in  a  cause  in  which  he  is  afterwards  retained  ; 
or  the  client  voluntarily  communicate  facts  after  the  attorney  is  through 
with  the  business,  and  his  functions  have  ceased.  An  attorney  has  also 
been  examined  as  to  the  question,  whether  a  note  put  into  his  hands  was 
endorsed  or  not ;  and  he  may  be  compelled  to  swear  to  the  existence  of 
a  paper,  and  that  it  is  in  his  hands,  so  as  to  let  in  inferior  proof  of  its 
contents,  if  it  be  not  produced  on  notice  from  the  opposite  party  ;  or  to 
show  that  it  is  in  court,  to  let  in  such  inferior  proof,  upon  a  short  no- 
tice,  given  upon  the  trial,  to  produce  it. (9)  But  he  cannot  be  compel- 
led to  produce  the  paper,  or  to  state  its  contents.  Nor  can  he  be  com- 
pelled, on  a  subpoena  duces  tecum^  to  produce  the  papers  of  his  client, 
entrusted  to  him.(lO)  The  rule  also  prohibits  a  clerk  or  student  at  law 
from  being  a  witness  to  facts  which  he  learned  while  in  the  office  of  the 
attorney  with  whom  he  is  pursuing  his  professional  studies.  The  rule 
also  extends  to  the  agent  of  an  attorney,  and  an  interpreter  between  him 
and  his  client.  The  whole  current  of  decisions  appears  to  confine  this 
privilege  strictly  to  the  relation  between  men  of  the  legal  profession 
and  their  clients ;  and  it  would  seem  clear  that  a  man  employed  in  con- 
ducting a  suit  before  a  justice  or  elsewhere,  who  has  no  regular  license 
to  practice  in  any  of  our  courts  of  record,  and  not  acting  as  a  regular 


f 


7)  Coveney  v.  Tannehill,  1  Hill,  33.  (9)  Id.  ib. 

8)  Id.  ib.  (10)  Id.  ib. 
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clerk  or  student  of  one  having  such  license,  is  bound  to  disclose,  under 
oath,  the  communications  of  his  employer.(  j) 

A  physician  consulted  as  to  the  means  of  doing  an  unlawful  act,  e.  g. 
of  procuring  an  abortion,  is  not  excused  by  the  statute  from  answering.  (A:) 

When  the  facts  are  disclosed,  it  is  for  the  court,  and  not  for  the  wit- 
ness, to  decide  whether  he  is  privileged  or  not.(ll) 


SECTION  VII. 

OF    THE   EXAMINATION   OF   WITNESSES. 

The  form  of  the  general  oath  is  given  by  the  statute,  (2  R.  S.  174, 
§  108.)  And  when  a  witness  is  ignorant  of  the  English  language, 
he  must  be  sworn  and  examined,  through  an  interpreter,  who  must  be 
first  sworn. 

Form  of  the  irUerpreter^s  oath. 

You  do  swear  that  you  will  truly  interpret  between  the  court,  the 
jury,  and  the  witness,  A.  B.,  in  this  cause, between  C,  plaintiff, and  D., 
defendant. 

Omit  the  words  "  the  jury y^^  if  the  justice  sit  alone.  The  oath  is  then 
administered,  and  interpreted  by  the  sworn  interpreter,  and  the  questions 
put,  and  answers  received,  are  also  interpreted  in  the  same  way. 

This  course  is  also  necessary  where  a  deaf  and  dumb  person  is  to  tes- 
tify by  signs ;  and  where  a  w^itness  can  understand  what  is  said,  but 
talks  so  very  indistinctly  as  not  to  be  understood,  except  by  some  famil- 
iar acquaintance,  an  interpreter  must  also  be  sworn  in  the  same  form, 
in  order  to  expound  the  answers.(/)  Witnesses  may,  in  the  discretion 
of  the  justice,  be  examined  separately,  those  not  on  examination  being 
directed  to  withdraw.  This  is  sometimes  advisable ;  and  if  a  witness 
ordered  to  withdraw,  wilfully  disobey,  or  return  without  proper  cause, 
he  may  be  rejected  as  incompetent.     This  rule  ought  not  however  to  be 


( j)  See  1  Phil.  Ev.  140  to  147,  and        (A:)  Hewitt  v.  Prime,  21  Wen.  79. 
Cowen  &  Hill's  Notes,  275  to  283, 1571        (0  See  Cowen  &  Hill's  Notes  to  PhU. 
to  1574.  Ev.  706, 718. 

(11)  Coveney  v.  Tannehill,  1  HUl,  88. 
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applied,  where  the  witness  is  an  agent  or  advocate  engaged  in  conduct- 
ing the  suit.  Indeed  the  rejection  or  not,  is  mere  matter  of  discretion  ; 
and  unless  the  return  of  the  witness  present  a  gross  case  of  wilful  dis- 
obedience, he  should  be  received. (m) 

When  the  witness  has  been  regularly  sworn,  he  is  first  to  be  examined 
by  the  party  calling  him,  which  is  called  an  examination  in  chiefs  after 
which,  the  other  party  is  at  liberty  to  cross-examine  him,  when  the  par- 
ty who  called,  may  re-examine^  and  so  on  alternately  till  the  questions 
are  exhausted.  The  examination  is  in  open  court,  in  presence  of  the 
parties  and  their  counsel,  the  justice  and  jury,  (if  there  be  one,)  who 
have  thus  an  opportunity  of  observing  the  understanding,  demeanor 
and  inclination  of  the  witnesses.(n) 

Leading  questions,  that  is,  such  as  instruct  a  witness  how  to  answer 
on  material  points,  are  not  allowed^  in  general,  on  an  examination  in 
chief;  for,  to  direct  witnesses,  in  their  evidence,  would  only  serve  to 
strengthen  that  bias  which  they  are  usually  too  much  disposed  to  feel, 
in  favor  of  the  party  who  calls  them.  Thus :  Did  you  see  the  defendant 
driving  away  the  plaintiff  ^s  cow  ?  Was  this  on  the  5th  of  May  7  Is  that 
cow  worth  $25  ?  Did  the  defendant  say  he  owed  the  plaintiff  $50,  or  how 
much  did  he  say  1  And  other  questions  containing  in  themselves,  the 
place^  quantity,  time,  kind,  price,  or  other  thing  sought  for  in  proof,  are 
leading  questions,  which  ought  never,  without  substantial  reason,  to  be 
put  to  a  witness.  If,  however,  the  justice  finds  on  pursuing  the  exami- 
nation, that  the  witness  is  backward  or  reluctant  in  the  answers  he  gives, 
and  is,  in  a  word,  what  is  called  an  unwilling  witness,  he  may  then  suf- 
fer the  party  to  change  his  ground,  and  put  leading  questions,  and,  in- 
deed allow  all  the  latitude  of  a  cross-examination.  And,  in  examining 
a  witness  to  contradict  directly  some  particular  stated  by  the  witness  on 
the  other  side,  a  leading  question  may  be  put,  on  examination  in  chief.(o) 

A  witness  cannot  be  compelled,  (though  he  may  do  this  if  he  pleases,) 
to  answer  any  question  which  will  expose  or  tend  to  expose  him,  to  a 
charge  legally  criminal, (12)  though  the  consequence  might  be  only  a 
pecuniary  penalty  :  and  if  the  court  see,  that  by  any  possibility,  the  an- 
swer may  form  the  least  link  in  the  chain  of  proof,  to  convict  a  witness 
of  a  criminal  offence,  it  will  not  compel  him  to  answer.     This,  however, 


(m)  1  Phil.  Ev.  268,  and  Cowen  &        (n)  1  Phil.  Ev.  268. 
Hill's  Notes,  720  et  seq.  (o)  Id.  268,  9,  271. 

(12)  Therefore  he  cannot  be  compelled  to  answer  whether  he  has  been  eailtyof 
stealing ;  as  his  reply  might  subject  him  to  criminal  punishment  ( Wara  v.  The 
People,  3  Hill,  395.) 
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is  the  privilege  of  the  'witness  only ,(13)  and  he  may  waive  it,  and  an- 
swer the  question.  A  very  striking  illustration  of  this  rule  is  given  in 
Gates  V.  Hardacre,  (3  Taunt.  444.)  It  was  an  action  by  the  endorsee 
against  the  drawer  of  a  bill  of  exchange,  in  which  the  defence  was  usu- 
ry :  and  one  Taylor^  who  appeared  to  be  wholly  disconnected  with  the 
bill,  was  introduced  to  prove  the  defence,  and  asked  by  the  defendant's 
counsel,  if  the  bill  had  ever  been  t7i  his  possession  before  1  But  the  wit- 
ness said,  he  thought  the  question  would  have  a  tendency  to  convict  him 
of  usury ^  and  he  was  excused  from  answering  upon  the  ground,  that  the 
questions  went  to  connect  the  witness  with  the  bill,  and  they  might  form 
links  in  a  chain.  "  When  a  question  is  propounded,  it  belongs  to  the 
court  to  consider  and-  decide  whether  any  direct  answer  to  it  can  impli- 
cate the  witness.  If  this  be  decided  in  the  negative,  then  he  may  an- 
swer it,  without  violating  the  privilege  which  is  secured  to  him  by  law. 
If  a  direct  answer  to  it,  may  criminate  himself,  then  he  must  be  the  sole 
judge  what  his  answer  would  be.  The  court  cannot  participate  with 
him  in  this  judgment,  because  they  cannot  decide  on  the  effect  of  his 
answer,  without  knowing  what  it  would  be ;  and  a  disclosure  of  that 
fact  to  the  judges,  would  strip  him  of  the  privilege  which  the  law  allows, 

and  which  he  claims."(p) 

The  exemption  does  not  extend  to  a  question,  the  answer  to  which 
may  degrade  the  witness'  moral  character  merely,  and  not  subject  him 
to  any  legal  'penalty.  Questions  of  the  latter  description,  therefore,  he 
is  bound  to  answer,  provided  they  be  relevant  to  the  matter  in  issue  ; 
however  doubtful  this  may  be,  when  the  question  is  merely  collateral, 
i.  e.  affecting  his  credit  or  competency.(7)  Nor  can  the  witness  decline 
answering,  merely  because  the  answer  may  subject  him  to  a  civil  suit, 
unless  he  be  a  party  in  interest. (r) 

A  witness  can  depose  to  such  facts  only,  as  are  within  his  own  recol- 
lection ;  but  to  assist  his  memory,  he  may  use  a  written  entry  or  memo- 
randum, or  the  copy  of  a  memorandum.  And  if  the  paper  bring  the 
fact  to  his  recollection,  such  evidence  will  be  sufficient.     But  if  he  can- 


(p)  Per  Marshall,  Ch.  J.  in  1  Burr's  Hill's  Notes,  738,  and  742  to  744,  745 

Trial,  by  Rob.  244.    1  Phil.  Ev.  276.  to  747. 

Cowen  &  HilPs  Notes,  734  to  738,  745,  (r)  Cowen  &  HUPs  Notes  to  Phil  Ev. 

747.  739  to  741. 

(g)  1  PbiL  Ev.  278,  9,  and  Cowen  & 

• 

(13)  Cloyes  v.  Thayer,  3  Hill,  564.  And  if  he  assert  it„  but  is  nevertheless  im- 
properly compelled  to  answer,  the  party  cannot  allege  (his  for  error.  Otherwise, 
however,  if  the  witness  be  improperly  excused  from  testifying  ;  in  which  case  the 
party  prejudiced  by  it  may  bring  error,  &c.    (Id.  per  Nelson,  Ch.  J.) 
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not,  from  recollection,  speak  to  the  fact,  except  from  finding  it  on  the 
paper,  his  testimony  goes  for  nothing.  There  is  no  need  that  the  fact 
should  be  noted  at  the  precise  time  when  it  happened,  for  the  witness 
must  swear  to  his  recollection,  and  it  is  not  very  material  how  it  was 
brought  into  his  mind.  However,  the  entry  should  either  have  been 
made  by  the  witness,  or  by  another  and  examined  by  him,  while  he  re- 
membered the  fact  noted.  Any  paper  whatever,  may  be  shown  to  him, 
to  enable  him  to  correct  a  mistake.  These  remarks  must  be  taken  with 
the  qualification  that,  if  the  paper  be  an  original  entry  or  memorandum 
made  by  the  witness,  at  or  about  the  time,  for  the  purpose  of  preserving 
the  memory  of  the  transaction,  and  the  witness  will  testify  that  he  be- 
lieves it  to  be  correct  though  he  has  forgotten  the  transaction  itself,  the 
paper  may  then  be  read  as  evidence. (£) 

Where  a  witness  testified  in  respect  to  certain  entries  and  memoranda 
made  by  him  in  the  usual  course  of  business,  that  it  was  his  uniform 
practice  to  make  such  entries,  &c.  when  the  transactions  occurred,  and 
to  make  them  truly ;  that  he  had  no  doubt  the  entries  in  question  were 
so  made,  but  that  he  had  no  recollection  of  the  facts  or  transactions  to 
which  they  related  ;  it  was  held  that  they  might  be  given  in  evidence. (14) 

Entries  and  memoranda  made  by  third  persons  in  the  usual  course  of 
business  as  notaries,  clerks,  &c.,  cannot,  however,  be  given  in  evidence 
on  the  ground  merely  that  such  persons  are  absent  beyond  the  jurisdic- 
tion of  the  court.     Though  otherwise  where  they  are  dead. (15) 

In  general,  the  opinion  of  a  witness  is  not  evidence  ;  he  must  speak 
to  facts.  But  in  questions  of  science  or  trade,  or  which  relate  to  any 
profession  or  calling  ;  persons  of  skill  may  give  their  opinions  in  evi- 
dence. Thus,  physicians,  surgeons,  ship-builders,  carpenters  and  engi- 
neers, have  been  allowed  to  give  their  opinions  on  subjects  connected 
with  their  professions  or  callings  ;  and  the  value  of  property  is  every  day 
determined  in  this  manner. 

But  the  opinions  of  witnesses,  based  upon  a  state  of  facts  sworn  to  by 
others,  are  not  proper  evidence,  except  in  matters  lying  peculiarly  with- 
in the  knowledge  of  experts.(16)  Thus,  in  an  action  for  negligently 
injuring  and  sinking  a  canal  boat,  the  plaintiff",  after  proving  the  cause 
of  action  as  alleged,  called  upon  a  witness,  who  testified  that  he  was  a 


(•)  1   Phil.  Ev.  289,  explained   by    where  a  rreat  variety  of  examples  are 
Cowea    &  Hill's    Notes,  760  to  759,    mentioned. 

(14)  Bank  of  Monroe  v.  Culver,  2  Hill,  531. 

(15)  Brewster  v.  Doane,  id.  537. 

(16)  Paige  v.  Hazard,  5  Hill,  603,  per  Cowen  J. 
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boatman,  and  knew  the  boat  in  question  previous  to  her  being  injured  ; 
that  he  had  raised  sunken  boats,  and  caused  them  to  be  repaired.  He 
was  then  asked  the  following  question  :  ^^  From  the  description  of  the 
situation  of  the  boat  as  given  by  the  witnesses,  what  would  the  damages 
be  ?"  The  question  was  held  improper,  and  that  the  witness'  answer 
was  inadmissible.(17) 

Evidence  of  general  character  is  also  founded  in  opinion.  And  where 
a  witness  cannot  recollect  a  precise  conversation  of  which  he  is  testify- 
ing,  he  may  give  his  impression  as  to  its  substance.(/)  So,  the  opinions 
of  witnesses,  as  to  the  value  of  a  dog,  for  whose  destruction  an  action  is 
brought,  are  admissible  in  evidence.(18) 

A  witness  having  no  previous  knowledge  of  the  hand-writing  of  a 
party,  cannot  be  permitted  to  testify  as  to  its  authenticity  from  a  mere 
comparison  of  hands ^  in  court.(19) 

In  cross-examinations,  the  object  of  which  is,  to  sift  evidence,  and  try 
the  credibility  of  witnesses,  a  great  latitude  is  allowed  in  the  mode  of 
putting  questions.  Leading  questions  may  be  asked,  and  every  thing 
inquired  into,  which  may,  by  any  possibility,  have  the  least  connection 
with  the  points  in  issue,  or  any  of  them.  But  this  rule  is  still  subject  to 
certain  limitations.  And  a  witness  cannot  be  examined,  as  to  a  fact 
which  must,  of  necessity,  be  wholly  irrelevant  and  impertinent,. for  the 
mere  purpose  of  contradicting  his  answer  3  nor,  if  he  answer  such  in- 
quiry, will  the  party  be  allowed  to  call  a  witness  to  contradict  the  an- 
swer.(u) 

When  a  witness  has  once  been  sworn,  and  given  some  evidence,  Ihe 
opposite  party  may  cross-examine  him.  And  if  a  witness  have  once 
been  examined  by  the  party,  the  privilege  of  cross-examination  contin- 
ues in  every  stage  of  the  cause;  so  that  the  other  party  may  call  the 
same  witness  to  prove  his  case ;  and  in  examining  him  may  ask  leading 
questions.  In  the  case  however,  which  pro\;es  the  last  position,  the 
witness  might  possibly  have  shown  a  strong  bias  in  favor  of  the  party 
that  called  him,  and  on  that  account,  perhaps,  a  greater  scope  was  grant- 
ed to  the  adverse  party,  than  is  usually  allowed.  It  may  happen  on  the 
other  hand,  that  the  party  calls  a  witness  unwillingly,  and  from  mere 
necessity,  knowing  him  to  be  favorable  to  the  other  side  ;  in  such  a  case^ 


(0  1  Phil.  Ev.  290,  Cowen  &  Hill's        (u)  1  Phil.  Ev.  272,  3.     Cowen  & 
Notes,  749,  759  to  763.  Hill's  Notes,  726. 


\ 


17)  Paige  v.  Hazard,  5  Hill,  603,  per  Cowen,  J. 

18)  Bnfl  V.  Flagler,  23  Wen.  354. 
(19)  Wilson  V.  Kirklaod,  5  Hill,  182. 
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to  allow  the  opposite  party,  on  calling  him  up  afterwards,  as  his  own 
witness,  to  put  leading  questions,  would  be  giving  him  an  unreasonable 
advantage.  On  the  contrary,  it  might,  perhaps,  be  proper  to  invest  the 
party  first  calling  him,  with  some  of  the  powers  of  cross-examination, 
and  at  the  same  time,  to  oblige  the  other  party  to  treat  such  witness  as 
strictly  his  own,  and  confine  him  within  the  limits  of  an  examination  in 
chief.  And  on  a  cross-examination,  the  party  always  makes  the  witness 
so  far  his  own,  that  he  cannot  examine  as  to  any  written  evidence  which 
comes  out  on  such  cross-examination  in  any  other  manner,  than  if  the 
witness  had  been  his  own.(v)  Ch.  J.  Tilghman,  in  5  Binney,  488, 
makes  the  following  excellent  remarks  on  the  subject  of  examination  : 
"  The  party  who  calls  the  witness,  examines  him  first ;  he  is  then  cross- 
examined,  by  the  opposite  party,  after  which,  if  necessary,  the  party 
who  produced  him,  may  examine  him  again.  The  mouth  of  the  witness 
is  not  to  be  closed,  because  the  counsel  omitted  to  ask  a  material  ques- 
tion at  first.  It  may  be  necessary,  in  order  to  come  to  the  truth  of  the 
case,  to  examine  him  as  to  new  matter,  and  after  that,  there  may  be  a 
second  cross-examination.  The  court,  in  their  discretion,  may  permit  a 
witness  to  be  examined  over  and  over  again,  at  any  time  during  the 
trial.  But  they  will  take  care  to  exercise  this  discretion  so  as  not  to 
suffer  any  advantage  to  be  gained  by  trick  or  artifice.  If  the  plaintiff 
should  declare  that  he  had  finished  his  testimony,  in  consequence  of 
which,  the  defendant  should  dismiss  some  of  his  witnesses,  and  then  the 
plaintiff  should  offer  to  produce  new  testimony,  which  might,  perhaps, 
have  been  contradicted  by  the  witnesses  who  were  dismissed,  the  court 
would  not  suffer  him  to  avail  himself  of  such  disingenuous  conduct."(tD) 
And  where  the  plaintiff's  witness  is  in  part  examined,  and  the  cause  is 
then  adjourned  to  another  day,  on  account  of  the  sickness  of  the  witness, 
it  is  the  duty  of  the  plaintiff  to  produce  him  at  the  adjourned  day,  or 
show  good  cause  for  not*  doing  so ;  otherwise,  the  justice  may  reject 
the  evidence ;  for,  if  admitted,  the  defendant  would  lose  the  right  of 
cross-examination .  {x) 

A  party  is  not  entitled  to  the  benefit  of  the  testimony  of  a  witness 
who  dies  after  he  has  been  examined  and  testified,  and  before  the  op- 
posite party  has  had  an  opportunity  to  avail  himself  of  a  cross-exami- 
nation. (20) 


(o)  1   Phil.  Ev.   279,  4.    Cowen  &        (to)  Ante,  p.  351  to  354. 
HilVs  Notei,  730.         •  (x)  12  John.  299.     Ante,  p.  353. 

(20)  Einam  v.  Forrest,  25  Wen.  651. 


^ 
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This  right  of  cross-examination  is  highly  prized  by  the  law,  and,  as 
we  have  seen,  courts  of  justice  should  be  liberal  and  indulgent  in  its  al- 
lowance. A  very  just  latitude,  in  this  respect,  is  suggested  by  Mr. 
EvanSj  in  his  annotations  upon  Pothier^  vol.  2,  p.  296,  which  I  shall 
here  give  :  ^'  In  the  case  of  Hunter  v.  Eehoe,  before  the  court  of  King's 
Bench,  in  Ireland^  Mic.  1794,  Ridgeway,  &c.  350,  Lord  Clonmell  ob- 
served, that  cross-examination  had  gone  to  an  unreasonable  length,  but 
he  had  in  general  permitted  gentlemen  to  go  as  far  as  they  pleased,  be- 
cause, if  there  was  an  honest  case  on  the  other  side,  it  would  do  them 
no  good."  "  The  benefits  of  cross-examination,  (says  the  same  author,) 
are  sometimes  defeated  by  the  interposition  of  the  court,  to  require  an 
explanation  of  the  motive  and  object  of  the  question  proposed,  or  to 
pronounce  a  judgment  upon  them  immediately  :  whereas  experience 
frequently  shows,  that  it  is  only  by  an  indirect,  and  apparently  irrele- 
vant inquiry,  that  a  witness  can  be  brought  to  divulge  the  truth  which 
he  had  prepared  himself  to  conceal ;  the  explanation  of  the  motives  and 
tendency  of  the  question,  furnishes  the  witness  with  a  caution  that  may 
wholly  defeat  the  object  of  it,  which  might  have  been  successfully  at- 
tained, if  the  gradual  progress,  from  immateriality  to  materiality  was 
withheld  from  his  observation.  The  importance  of  an  inquiry  may  some- 
times be  strongly  felt  by  an  advocate,  and  upon  very  reasonable  grounds 
from  his  own  instructions,  with  respect  to  the  bearing  and  circumstances 
of  the  cause,  which  the  judge,  acting  only  upon  the  impressions  of  what 
has  already  been  disclosed,  cannot,  by  any  possibility,  anticipate.  The  full 
exposition  of  the  motives,  can  only  be  attained  by  a  premature  exposition 
of  the  case  that  is  to  be  brought  forward,  and  even  when  that  can  be  done 
without  prejudice  to  the  party,  the  endeavor  to  satisfy  the  court  would 
have  the  common  effect  of  an  interruption  of  the  regular  course  of  in- 
quiry, and  instead  of  assisting  the  accurate  discussion  of  the  question, 
would,  in  all  probability,  terminate  in  confused  and  desultory  alter- 
cation." 

I  conclude  this  head  of  the  examination  of  witnesses,  in  the  >vords  of 
C.  J.  Pennington  :  "  The  circumstances  of  the  case,  the  probable  or  im- 
probable nature  of  the  facts  detailed,  the  character  of  the  witness,  the 
manner  of  his  giving  testimony,  must  all  be  taken  into  consideration, 
and  ought,  after  being  duly  weighed,  to  carry  conviction  to  the  mind  of 
the  jury,  before  they  give  it  an  effect,  by  their  verdict.  It  is  common 
for  jurymen  to  say,  in  excuse  for  giving  a  wrong  verdict,  that  they  be- 
lieved it  was  wrong,  but  how  could  they  do  otherwise.  The  facts  were 
sworn  to,  it  was  the  fault  of  the  witness,  not  theirs.  This  practice  of 
jurors'  loading  on  the  witness  their  own  sins,  and  making  him  a  scape 
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goat  for  the  whole,  is  grossly  improper.  It  is  true,  that  jurors  cannot) 
nor  ought  they,  to  substitute  in  the  place  of  proof,  their  own  fancies, 
conjectures,  or  prepossessions,  much  less  to  suffer  their  passions,  inclina- 
tions or  biasses,  to  come  in  aid  of  proof,  but  are  to  govern  themselves  by 
the  testimony  given  in  the  cause.  But  should  a  witness  relate  a  fact, 
which,  from  its  improbable  nature,  or  from  the  badness  of  the  character 
of  the  witness,  taken  together  with  other  circumstances  in  the  cause,  on 
due  consideration,  doth  not  carry  a  belief  of  the  fact  home  to  the  minds 
of  the  jury,  but  on  the  other  hand,  they  believe  that  what  the  witness 
hath  related  is  false ;  in  that  case,  what  he  hath  said  is  no  evidence  to 
them,  and  they  are  not  bound  to  give  any  weight  to  it;  but  on  the  con- 
trary, if  they  act  upon  it,  qjr  rather  make  up  their  verdict  on  it,  such 
conduct  is  a  departure  from  their  duty,  and  little  short  of  a  violation 
of  their  oaths. 

^^  After  all  the  evidence  is  given  in  a  cause,  it  frequently  happens  that 
the  mind  is  in  doubt.  If  the  testimony  is  contradictory,  it  should  be 
reconciled  if  possible  :  if  it  is  not  susceptible  of  reconciliation,  it  must 
be  weighed  by  a  sound  discretion,  and  determined  as  one  or  the  other 
preponderates.  If,  after  all',  the  mind  is  balanced,  I  think  it  a  rea- 
sonable rule,  (though  I  do  not  recollect  any  where  seeing  it  laid  down,) 
that  it  must  be  determined  against  the  party  that  hath  the  affirmative 
side  of  the  question,  as  having  failed  to  make  out  what  he  hath  under- 
taken todo."(l) 


SECTION    VIII. 

OF   THE   SEVERAL    WAYS    IN   WHICH   THE  CREDIT   OF   A   WITNESS   MAY   BE 

IMPEACHED. 

1.  To  impeach  the  credit  of  a  witness,  the  opposite  party  may  dis- 
prove the  facts  stated  by  him,  or  may  examine  other  witnesses  as  to  his 
general  character,  but  they  will  not  be  allowed  to  speak  to  particular 
facts,  or  parts  of  his  conduct ;  for,  though  every  man  is  supposed  capa- 
ble of  supporting  the  former,  it  is  not  likely  that  he  should  be  prepared 
to  answer  the  latter,  without  notice.  The  regular  mode  is  to  enquire 
whether  they  have  the  means  of  knowing  the  witness'  general  character. 


(1)  See  Penn.  on  Small  Causes,  162,  3. 
Vol.  II.  57 
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and  whether  from  such  knowledge  they  would  believe  him  on  his  oath. 
In  answer  to  such  evidence  against  character,  the  other  party  may  cross- 
examine  the  witnesses,  as  to  their  means  of  knowledge,  or  may  attack 
their  general  character,  and  by  fresh  evidence,  support  the  character  of 
his  own  witness.  The  impeaching  question  may  be  general,  as  above 
stated,  or  it  may  be  narrowed  to  the  general  character  for  truth  and 
veracity,  (y) 

In  commenting  upon  the  above  rule,  Mr.  Evans(z)  makes  the  follow- 
ing remarks  :  ^^  It  is  an  established  rule,  that  witnesses  examined  with  a 
view  to  discredit  the  testimony  of  others,  cannot  be  permitted  to  depose 
to  particular  facts  of  criminality,  but  can  only  express  their  general  opin- 
ion, whether  the  party  is  or  is  not  entitled  to  be  believed  on  his  oath  ; 
but  the  other  side,  to  support  the  testimony,  may  inquire  what  are  the 
reasons  of  disbelief,  which  sometimes,  as  in  the  case(l)  above  adverted 
to,  are  ridiculous  enough.  If  it  is  declined  to  inquire  into  these  reasons, 
there  is  pretty  considerable  ground  to  presume  a  consciousness,  that  the 
opinion  is  founded  upon  adequate  motives.  I  have  heard  witnesses  ask- 
ed, whether  they  had  ever  known  the  persons  against  whose  veracity 
they  depose,  give  false  evidence  in  a  court  of  justice  :  and  upon  their 
answering  in  the  negative,  it  was  intimated  to  the  jury,  that  the  testi- 
mony to  the  discredit  was  absolutely  frivolous ;  whereas,  if  the  question 
had  been,  what  were  the  reasons  upon  which  the  discredit  was  founded, 
a  fraudulent  conduct  might  have  been  shown,  which  indicated  the  want 
of  moral  and  religious  principle,  and  consequently  affected  the  strongest 
ground  of  reliance  upon  testimony.  When  witnesses  speak  to  the  char- 
acter of  others,  not  only  their  own  character,  but  their  ability,  and  op- 
portunity to  form  an  adequate  judgment,  are  circumstances  very  proper 
to  be  taken  into  consideration." 

On  this  head  of  evidence,  Ch.  Justice  Pennington  says  :(2)  **  It  is 
bottomed  on  the  plainest  principle  that  can  be  imagined ;  that  is,  that 
one  man  is  not  entitled  to  the  same  credit  with  another.  Witnesses, 
therefore,  may  be  sworn  to  give  the  character  of  a  witness,  examined  in 
a  cause  ;  it  is  held,  however,  that  only  the  general  character  of  a  wit- 
ness shall  be  inquired  into  ;  and  some  hold  that  only  the  general  char- 


Cy)  1  Phil.  Ev.  291  to  293.    Cowen      771.    People  v.  Rector,  19  Wen.  569, 
&  Hill's  Notes,  763  to  767,  and  767  to      579. 

(z)  2  Evan's  Poth.  260. 

(1)  The  case  adverted  to  by  Mr.  Evans,  is  stated  in  his  Pothier,  vol.  2,  250,  as 
follows  :  *'  A  witness  swore,  that  a  person  examined  on  the  other  side,  was  not  fit 
to  be  believed  upon  his  oath  ;  and  being  asked  his  reason,  said,  that  be  had  never 
made  a  g^ood  fence  since  he  came  to  his  farm." 

(2)  Penninn:.  on  Small  Causes,  158,  9. 
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acter  of  the  witness,  in  respect  of  his  veracity ^  when  under  oath^  is  to  be 
inquired  of.  I  never  could  perceive  any  substantial  reason  for  this  opin- 
ion, nor  is  it  adhered  to  in  practice.  Suppose  a  witness  is  a  notorious 
cheat,  sharper,  and  swindler  ;  although  nothing  has  been  particularly  al- 
leged against  him,  on  the  ground  of  his  veracity  under  oath,  is  he  to 
stand,  in  point  of  credit,  on  equal  ground  with  a  man  of  unblemished 
character,  and  good  standing  in  society  ?  Reason  revolts  at  the  idea.. 
I  take  it,  that  the  generaf  character  of  the  witness,  so  far  as  it  goes  to 
show  turpitude  of  mind,  is  in  issue,  less  credit  being  due  to  a  corrupt 
mind,  than  a  pure  one  :  but  you  cannot  examine  as  to  particular  facts 
which  go  to  show  this  corruptness  of  mind." 

It  was  accordingly  held  by  the  supreme  court,  in  1842,  that  where  a 
witness  is  sought  to  be  impeached,  on  the  ground  of  his  bad  character, 
and  the  persons  called  for  that  purpose  testify  that  they  are  acquainted 
with  his  general  character^  they  may  then  be  asked  whether,  from  such 
general  character,  they  would  believe  the  witness  on  oath.  And  this 
though  they  expressly  disclaim  all  knowledge  of  the  witness'  character 
for  truth  and  veracity. (3) 

2.  The  oredit  of  a  witness  may  be  impeached,  by  showing  that  he  has 
made  statements  out  of  court,  either  by  parol,  by  letter,  or.  by  deposi- 
tion, on  the  same  subject,  contrary  to  what  he  swears  on  the  trial.  But 
he  must  himself  be  first  interrogated  particularly  concerning  the  alleged 
statement.  Then,  if  effectually  impeached,  he  may  be  again  called  to 
explain  why  he  made  it.  His  former  consistent  statements  cannot,  in 
general,  be  proved,  in  order  to  corroborate  his  testimony.  Neither  are 
the  declarations  of  witnesses  whose  testimony  has  been  taken  under  a 
commission,  made  subsequent  to  the  execution  of  the  commission,  con- 
tradicting or  invalidating  their  testimony,  admissible  in  evidence.  Such 
evidence  is  always  inadmissible  until  the  witnesses  have  been  examined 
upon  the  point,  and  an  opportunity  afforded  them  for  explanation  or 
exculpation.  And  the  rule  applies  as  well  when  the  testimony  is  taken 
under  a  commission  as  otherwise.(4) 

If  the  alleged  contradiction  were  in  writing,  e.  g.  a  letter,  the  witness 
cannot  be  interrogated  concerning  it,  unless  it  be  produced,  or  its  ab- 
sence excused.  And  the  same  rule  as  to  the  degree  of  evidence  of 
course  applies  to  its  positive  introduction  as  impeaching  evidence.  The 
contradiction  is  considered  as  a  general  impeachment  of  credit ;  and  be- 
side any  proper  explanations  by  the  witness  himself,  in  reply,  you  may 


C3)  Johnson  v.  The  People,  3  Hill,  178. 
(4)  Brown  v.  Kimball,  26  Wen.  259. 
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add  evidence  of  his  good  moral  character.  And  if  an  attesting  witness 
to  a  deed,  impeach  its  validity,  on  the  ground  of  fraud,  it  may  be  sup- 
ported by  showing  the  good  character  of  another  subscribing  witness, 
who  is  since  dead  ;  though  where  two  witnesses  merely  contradict  each 
other  as  to  facts,  and  no  fraud  is  imputed,  evidence  of  general  character 
is  not  admissible  in  support  of  either."(a) 

A  party  will  not  be  allowed  to  discredit  his  own  witness,  by  showing 
his  general  character,  or  any  other  facts  directly  impeaching  him.  But 
he  may  contradict  him,  and  show  the  fact  by  other  witnesses  to  differ 
from  what  he  states  it,  and  thus  do  away  the  effect  of  his  testimony.(&) 
And  where  the  party  calls  an  attesting  witness,  who  denies  his  attesta- 
tion, or  a  witness  who  has  inveigled  the  party  by  making  favorable  state- 
ments to  him,  or  to  his  attorney  or  counsel,  in  consequence  of  which  he 
is  called,  but  contradicts  on  oath  what  he  stated  before,  he  may  be  im- 
peached by  showing  such  former  statement,  or  his  general  bad  character, 
or  other  matter  going  to  reduce  his  credibility,  the  same  as  if  he  had 
been  called  by  the  adverse  party.(c) 

On  the  other  hand,  as  a  general  rule,  a  party  will  not  be  allowed  to 
give  evidence  of  his  witness'  good  character,  until  it  has  be^n  attacked 
by  witnesses  on  the  other  side.  Where,  however,  the  party  against 
whom  a  witness  is  called  draws  out  from  him,  on  cross-examination,  ex- 
trinsic facts  going  to  impeach  his  general  character,  evidence  of  good 
character  may  be  given  in  reply. (5) 

After  an  equal  number  of  witnesses  have  been  sworn  on  each  side  for 
the  purpose  of  impeaching  or  supporting  the  character  of  a  party  or 
witness,  it  is  in  the  discretion  of  the  court,  whether  an  additional  num- 
ber of  witnesses  shall  be  examined,  upon  the  same  point. (6) 


(a)  People  v.  Rector,  18  Wen.  669.  1  843.    1  Mood.  &  Rob.  427.    2  id.  122. 
Phil.  Ev.  293  to  308.    Cowen  &  Hill's  But  see  2  id.  153. 

Notes,  771  to  779.   8  Carr.  &  Payne,  726.  (c)  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

(b)  1  Phil.  Ev.  308  to  311.    Cowen  &  779,  782. 
Hill's  Notes,  779  to  782.    2  PhU.  8th  ed. 


I 


5)  The  People  v.  Hulze,  3  Hill,  309,  Per  Bronson,  J. 

6)  Bissell  V.  Cornell,  24  Wen.  354. 
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SECTION    IX. 

OF  THE  CONSEQUENCES  OF  THE  JUSTICE'S  ADMITTING  IMPROPER  ETIDENCE. 

The  justice  should  be  careful  not  to  suffer  any  improper  evidence  to 
go  to  the  jury^  or  to  receive  it  himself,  when  sitting  alone,  if  objected 
to ;  for  this  will  be  fatal  on  certiorari,  even  though  he  immediately  di- 
rect the  jury  to  disregard  it,  or  return  that  he  utterly  disregarded  it  him- 
6elf.(ci)  Thus,  where  the  justice  was  himself  sworn  by  another  magis- 
trate ;(e)  where  he  acted  on  his  own  private  knowledge  as  evidence  j{f) 
where  in  an  action  for  not  attending  as  a  witness  on  a  subpoena,  he  suf- 
fered parol  evidence  that  the  defendant  had  confessed  being  subpoenaed, 
without  the  plaintiff's  first  showing  that  the  subpoena  itself  was  incapa- 
ble of  being  produced  ;{g)  so,  where  he  received  as  evidence  the  certi- 
ficate of  another  justice,  not  properly  authenticated  ;{h)  in  all  these,  and 
a  great  variety  of  similar  cases,  judgments  have  been  reversed  on  cer- 
tiorari. So  the  judgment  was  reversed  where  the  justice  admitted  hear- 
say evidence,  touching  a  fact,  though  he  returned  that  he  merely  admit- 
ted it  as  evidence  to  himself,  but  not  to  the  jury.(i)  Yet  if  the  fact  so 
improperly  proved,  or  attempted  to  be  proved,  be  afterwards  established 
by  legal  evidence  on  the  other  side,  the  error  is  thereby  cured. (j)  And 
if  an  improper  question  be  put  and  answered,  even  on  examination  in 
the  jury  room,  after  the  jury  are  sworn  and  have  retired,  but  is  imme- 
diately corrected  by  the  justice,  who  tells  the  jury  not  to  regard  it,  the 
judgment  will  not,  for  that  reason,  be  reversed. (A) 

On  the  other  hand,  if  the  justice  improperly  reject  any  testimony  of- 
fered, the  judgment  will  be  reversed,  on  certiorari ;  and  in  one  case, 
where  the  judgment  was  in  favor  of  the  party  offering-  such  evidence, 
but  its  rejection  diminished  the  amount  of  his  damages,  he  brought  his 
certiorari,  and  was  allowed,  for  that  reason,  to  reverse  his  own  judg- 
ment. (/) 


((0  10  John.  128.  13 id.  360.    15  id.        (g)  10  John.  248. 
239.    7  Cowen,  231.  (h)  3  id.  429. 

(e)  1  John.  620.  5  id.  129.    10  id.        (i)  16  id.  239. 
363.    Ante,  p.  336.  •  (/)  13  id.  617. 

(/)  2  John.  189.  1  id.  142.     14  id.        (k)  12  id.  384. 
481.    10  id.  363.  (0  ^  id- 100. 
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In  all  these  and  the  like  cases,  it  must  appear  that  a  proper  offer  or 
objection  was  made  in  the  court  below,  or  the  point  will  not.be  regard- 
ed on  certiorari.  An  offer  of  evidence,  not  of  itself  material,  should  add 
the  proposal  to  show  other  connected  facts,  constituting  in  the  whole,  a 
relevant  series.  An  objection  to  evidence  not  obviously  and  necessarily 
improper,  should  state  the  particular  ground.  Thus,  suppose  an  instru- 
ment to  be  offered  with  a  certificate  of  acknowledgment  endorsed,  which 
you  mean  to  have  excluded  by  reason  of  some  defect  in  the  certificate ; 
a  general  objection,  even  that  there  is  a  defect,  will  not  do.  The  par- 
ticular defect  should  be  mentioned  ;  for  perad  venture,  if  pointed  out,  the 
objection  will  be  allowed,  or  the  defect  conceded,  and  other  proof  of  its 
execution  adduced.  A  written  contract  is  offered  in  evidence  by  the 
plaintiff,  to  the  introduction  of  which  the  defendant  objects,  without  say- 
ing why — he  cannot,  on  error,  be  heard  to  say  that  the  contract  was  not 
well  declared  on,  or  was  not  relevant.  So,  if  he  thinks  a  witness  offered, 
appears  already  to  be  incompetent,  by  reason  of  interest,  he  cannot  ob- 
ject generally  to  his  being  sworn  ;  but  must  state  that  he  appears  to  be 
interested,  and  how.  And  so  of  a  great  many  cases  which  might  be 
added.  If  there  be  a  defect  in  the  evidence  returned,  and  no  objection 
for  that  reason  is  stated  to  have  been  made,  the  court  of  error  will  pre- 
sume it  was  duly  supplied  by  proof.(7)  So  it  will  be  intended  that  the 
witnesses  in  the  court  below  were  sworn,  though  the  return  omit  to  state 
that  fact ;  no  objection  appearing  to  have  been  made  on  the  ground  that 
they  were  not  sworn. (8) 


SECTION   X. 


HOW   THE    EVIDENCE  WILL    BE   CONSIDERED   AND   WEIGHED,  ON    ITS    BEING 

RETURNED   ON    CERTIORARI. 

The  court  will  not  reverse  the  judgment,  because  the  evidence  was 
too  light  in  the  court  below,  if  some  evidence  was  given  ;{m)  though 
since  the  act(n)  requiring  justices  to  return  the  facts,  the  court  exercise 
a  more  extensive  jurisdiction  in  this  respect  ;(o)  and  where  there  is 


(m)  1  John.  505.  (o)  2  John.  195. 

(n)  1  R.  L.  of  1813,  397. 

(7)  8  John.  436.  (8)  2  id.  378. 
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either  no  evidence  in  support  of  a  demand,(p)  or,  where  a  fact  clearly 
appears  from  the  evidence  on  both  sides,  and  there  is  no  question  as  to 
the  credibility  of  the  witnesses,  a  verdict  of  a  jury  will  not  conclude  the 
court  of  error ;  but  they  will  enquire  into  the  sufficiency  of  the  evidence 
to  support  the  verdict  i{q)  and  if  sufficient,  the  judgment  will  be  re- 
versed ;(r)  though  where  there  is  evidence  on  both  sides,  that  the  ques- 
tion is  at  least  doubtful,  the  judgment  will  not  be  reversed,  even  if  it  be 
against  the  weight  of  evidence.(*) 

An  exception  to  the  above  remarks,  is  an  action  for  a  penalty — there, 
even  if  a  verdict  for  the  defendant  be  against  the  weight  of  evidence  de- 
cidedly, the  judgment  will  not  be  reversed,  if  no  irregularity  appear.(^) 

And  a  verdict  and  judgment  against  the  plaintiff,  though  contrary  to 
evidence,  will  not  be  set  aside,  where  it  is  obvious  that  the  plaintiff  is 
entitled  merely  to  nominal  damages. (t^) 

The  provisions  of  the  revised  statutes  of  I830,(v)  have  introduced  no 
rule  for  considering  the  evidence  returned  on  certiorari,  materially  dif- 
ferent from  that  which  prevailed  under  the  act  of  1813.  If  no  evidence 
be  returned,  or  some  evidence,  without  stating  it  to  be  the  whole  that 
was  given,  the  intendment  must  be  that  it  was  sufficient  to  warrant  the 
decision  of  the  justice  or  jury. 

When  a  question  is  intended  to  be  raised  on  the  sufficiency  of  the 
whole  evidence  in  the  cause,  to  sustain  the  judgment ;  or  its  sufficiency 
to  sustain  any  collateral  decision  ;  it  is  essential  that  the  return  should 
state  that  it  is  the  whole  that  was  given  in  respect  to  the  decision  in 
question  ;  and  that  the  objection  for  insufficiency  was  taken  in  the  court 
below.  Then  if  the  defect  be  substantial  and  plain,  or  the  claim  allow- 
ed illegal,  the  decision  or  verdict  founded  upon  it  will  be  reversed.  But 
even  then,  it  will  not  be  disturbed,  as  against  the  weight  of  evidence,  if 
there  appear  to  have  been  the  slightest  ground  for  sustaining  it.  That 
it  left  the  issue  in  doubt,  is  no  objection.  In  such  case,  the  decision 
whether  by  the  justice  or  jury,  must  be  received  as  conclusive.  The 
question  was  one  of  fact,  which  it  is  not  the  office  of  the  certiorari  to 
review.  That  reaches  no  farther  than  the  legal  sufficiency  or  insuffi- 
ciency of  undisputed  facts,  (lo) 

Accordingly,  it  has  been  held  that  where  a  jury  in  a  justice's  court, 
have  passed  upon  a  question  of  fact,  in  respect  to  which  there  was  evi- 


»  2  John.  195. 

[q)  Id. 

V)  Id.    3  id.  146.    Id.  435. 

's)  12  id.  455. 

'0  10  id.  101. 


(tt)  18  id.  129. 

(o)  2  R.  S.  185,  §  181. 

(lo)  See  3  John.  435.  Id.  439.  8  id. 
148,436.  12id.  298,  9.  3Caine8,275. 
15  Wen.  491.    18  id.  141. 
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dence  on  both  sides,  the  common  pleas,  on  certiorari,  has  no  right  to  in- 
terfere with  the  judgment,  though  that  court  thinks  the  jury  came  to  a 
wrong  conclusion. (9) 

In  short,  the  assignment  of  errors  is  like  a  demurrer  to  evidence, 
which  must  admit,  and  does  in  effect  admit,  every  fact  and  conclusion 
which  the  evidence  conduces  to  prove ;  or,  as  it  is  said  by  some  cases, 
any  inference  which  the  jury  might,  with  the  slightest  degree  of  propri- 
ety, draw  from  the  evidence.*  In  short,  the  court  of  error  will  draw  the 
same  inferences  from  the  evidence  which  a  jury  might  have  drawn. (x) 
The  same  rule  would  doubtless  be  applied  to  the  evidence  upon  any  col- 
lateral issue,  e.  g.  an  issue  upon  the  competency  of  a  witness,  or  a  chal- 
lenge to  a  juror,  or  the  necessity  of  producing  secondary  evidence.(y) 


SECTION    XL 

OF   THE  justice's   DISCRETION   IN   ADMITTING   OR   REJECTING   EVIDENCE  } 
AND   IN   THE   TIME   AND   MANNER   OF   HIS   RECEIVING   IT. 

We  have  already  noticed,  that  when  a  justice  or  jury  has  passed  on 
the  aggregate  of  evidence  in  a  cause,  the  decision  will,  in  general,  be 
regarded  as  conclusive.  The  reason  is,  that  different  men  may  come  to 
different  results,  on  the  same  set  of  facts  or  circumstances  ;  and  here  it 
is  always  safest  to  rely  on  the  decision  of  the  court,  having  original  juris- 
diction, where  the  witnesses  are  examined.  Such  a  court  enjoys  nu- 
merous advantages  in  this  respect,  which  a  court  of  error  can  not  see 
and  appreciate  on  a  paper  return. 

There  are  also  several  questions  of  fact  in  the  course  of  a  trial,  arising 
on  collateral  issues,  always  determinable  by  the  justice,  upon  which  his 
decision  is  equally,  not  to  say  even  more  absolute.  Among  these  are 
the  questions  whether  an  infant  has  a  sufficient  sense  of  moral  obligation 
to  warrant  his  reception  as  a  witness ;  whether  an  adult  witness  believes 
in  the  existence  of  Deity,  and  moral  punishment  for  perjury  ;  whether 


(x)  See  1  Phil.  Ev.  314.    Cowen  &  ly  v.  Rathbone,  id.  148,  and  Kline  v. 

Hill's  Notes,  796,  797.  Husted,  3  Gaines,  275,  as  Co  the  infer- 

(v)  See  the  rule  laid  down  in  Men-  ences  which  the  court  will  draw  from 

derback  v.  Hopkins,  8  John.  436 ;  Hoi-  the  evidence,  on  certiorari. 

(9)  Baum  v.  Taipenny,  3  Hill,  75. 
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an  agency  is  shown  so  as  to  let  in  the  acts  and  declarations  of  the  agent, 
as  evidence  against  his  principal ;  whether  the  loss  or  destruction  of  a 
paper  is  sufficiently  verified  to  warrant  the  introduction  of  oral  evidence, 
concerning  its  contents ;  or  whether  diligent  and  unavailing  search  has 
been  made  for  a  subscribing  witness,  and  proof  to  show  his  hand-writing, 
so  as  to  warrant  evidence  of  an  inferior  degree.  The  question  of  due 
search,  especially,  depends  so  much  on  various  circumstances,  that  a  de- 
cision of  the  justice  one  way  or  the  other,  can  rarely  be  disturbed  on 
certiorari  with  any  degree  of  propriety.  Whether  a  witness  be  a  luna- 
tic or  intoxicated  when  offered  as  a  witness,  is  of  course  still  farther  be- 
yond the  power  of  review,  inasmuch  as  the  question  depends  in  a  degree 
on  personal  observation  at  the  time. 

Other  collateral  questions  springing  up  in  the  course  of  the  trial,  ad- 
mit the  exercise  of  a  discretion  still  wider,  not  to  say  entirely  absolute. 
Your  proof  varies  from  your  declaration  or  plea.  In  such  a  case, 
whether  the  variance  is  to  be  overlooked  within  the  statute  before  cited, 
ante,  p.  383 ;  or  the  Justice  will  allow  an  amendment  of  the  plead- 
ing, so  as  to  conform  it  to  the  evidence,  is  a  question  of  discretion.  If 
the  variance  be  such  as  not  to  have  misled  the  party  objecting ;  above 
all  if  he  in  fact  have  not  been  misled,  there  can  be  no  reason  why  a 
mere  slip  in  the  form  of  pleading,  should  shut  out  the  merits.  On  the 
other  hand,  if  the  variance  be  so  wide  as  palpably  to  have  thrown  the 
opposite  party  off  his  guard  ;  or  if  he  have  in  consequence  failed  to  pre- 
pare himself  for  trial,  under  the  belief  that  the  diverging  evidence  would 
not  be  offered  against  him,  and  really  have  proof  to  repel  it,  the  vari- 
ance becomes  material,  and  should  neither  be  overlooked  or  amended. 
These  things  must,  of  course,  be  decided  much  upon  appearances  in  the 
course  of  the  cause,  and  sometimes  on  the  examination  of  the  party  un- 
der oath.  The  latter  may  be  material  where  a  party  avers  that  he  has 
been  misled,  and  failed  therefore  to'produce  certain  proof,  to  the  exist- 
ence of  which  he  will  testify,  and  will  at  the  same  time  say  on  oath, 
that  he  omitted,  because  he  was  led  by  the  variance  to  suppose  that  the 
proof  offered  would  not  be  attempted.  This  question  of  course  never 
arises  where  the  proof  is  admissible,  under  the  state  of  the  pleadings  ; 
but  only  in  cases  where  it  is  absolutely  necessary  to  declare  or  plead 
specially ;  and  the  variance  is  then  material.  For  instance,  variance 
from  the  day  in  a  general  count  in  assumpsit ;  or  variance  from  the  facts 
set  forth  in  a  plea  of  usury,  in  the  same  form  of  action,  to  which  the 
general  issue  is  also  pleaded,  does  not  raise  the  question ;  for,  in  the 
first  case  the  day  is  not  material,  and  in  the  last  usury  may  be  given  in 
evidence  under  the  general  issue.     But  if  the  declaration  should  contain 
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one  count  only,  on  a  note  which  is  misdescribed,  or  there  should  be  a 
similar  yariance  in  the  notice  of  setting  off  such  a  note,  it  would  be  oth* 
erwise  ;  for  then  the  plaintiff,  in  the  first  case,  and  defendant  in  the  lat- 
ter, could  not  depart  from  the  description  of  the  note,  as  he  might  have 
done  under  a  more  general  form.  Yet  ten  chances  to  one,  the  opposite 
party  comes  just  as  well  prepared  for  the  real  question.  If  the  justice 
be  satisfied  of  this,  he  may  disregard  the  variance.  So  in  a  case  of  mis* 
stating  a  special  contract  by  parol,  he  may  allow  or  refuse  an  amend- 
ment.    And  so  in  many  like  cases,  in  his  discretion. 

Another  question  depending  on  the  state  of  the  pleadings  is,  which 
party  shall  begin,  which  answer  and  which  reply  :  in  other  words  which 
holds  the  affirmative  and  which  the  negative  of  the  issue  on  trial.  This 
in  practice  not  only  governs  the  priority  of  proofs  as  between  the  par- 
ties, but  the  order  of  opening  the  evidence  and  summing  it  up.  It  is, 
however,  a  matter  of  practice  so  much  in  the  justice's  discretion,  that 
should  he  mistake,  and  no  prejudice  to  the  merits  appear  to  have  follow- 
ed, the  judgment  would  not,  for  that  reason,  be  reversed.  Otherwisei 
should  he  by  mistaking  the  issue,  cut  off  a  fact  admitted  by  the  plead* 
ings,  on  the  ground  that  it  was  not  proved.  But  it  would  be  no  objec- 
tion, that  a  justice  received  proof  offered  to  a  fact  so  admitted  or  other- 
wise fully  established. 

So,  where  a  case  or  defence  is  to  be  made  out  by  a  series  of  proofs, 
the  justice  has  a  discretion  as  to  the  order  in  which  they  shall  be  intrc 
duced.  For  instance,  a  defendant  in  trover  proposes  to  make  out  that 
he  took  the  goods,  as  a  constable,  from  a  vendor  of  the  plaintiff,  who 
purchased  them  with  intent  to  defraud  creditors.  Whether  the  judgment 
or  execution,  or  circumstances  of  fraud  are  to  be  proved  first,  secondly 
or  lastly,  is  in  his  absolute  discretion,  though  they  must  all  be  shown  in 
the  end  to  complete  the  defence.  So,  whether  the  witnesses,  or  any  of 
them,  shall  retire  on  the  party's  suggestion  that  he  wishes  to  avoid  a 
concerted  story  ;  and  whether  the  wilful  return  of  one  ordered  to  retire 
shall  be  a  cause  of  rejection.  So,  when  a  witness  is  asked,  and  without 
objection  answers  to  a  fact  not  relevant,  the  justice  may  or  may  not 
hear  testimony  in  reply  to  the  answer.  But  he  is  not  bound  to  do  it. 
And  when  a  fact  is  fully  proved,  he  is  not  bound  to  hear  additional  evi- 
dence to  it ;  though  he  may.  He  has  also  a  discretion  to  stop  the  idle 
multiplication  of  witnesses  to  any  other  fact.  Thus,  in  impeaching  a 
witness  for  bad  character,  he  may  stop  the  introduction  of  witnesses 
for  or  against  his  character,  when  either  party  or  both  parties  have  had 
what  he  may  believe  to  be  a  full  and  fair  opportunity  as  to  the  weight 
and  number  of  impeaching  or  sustaining  witnesses.    He  is  not  bound  to 
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waste  his  time  in  hearing  more  witnesses,  either  when  the  question  ap- 
pears to  have  taken  a  decisive  turn,  or  been  exhausted,  or  when  they 
appear  to  be  called  and  examined  at  random  without  answering  in  favor 
of  the  party  calling  them.  Without  some  discretion  in  this  and  like 
matters  there  might  be  intolerable  delay.  He  may  also,  in  general,  re- 
quire the  party  offering  a  witness  to  state  what  he  intends  to  prove  by 
him  ;  and  moreover  to  state  bow  he  means  to  make  that  material,  espe- 
cially when  the  materiality  is  not  obvious.  Yet  should  he  omit  this,  and 
the  evidence  given  should  turn  out  to  be  material,  the  omission  would 
not  be  error.  So  if,  on  afterwards  discovering  it  to  be  immaterial,  the 
justice  should  reject  it.  The  due  exercise  of  this  power  becomes  most 
important  when  the  cause  is  tried  by  a  jury.  It  is  the  duty  of  the  justice 
to  withhold  all  irrelevant  testimony  from  them  so  far  as  this  may  be  in 
his  power.  That  cannot  always  be  done.  A  party  may  state  that  the 
proposed  evidence  will  be  followed  by  proof,  giving  it  a  character  or 
bearing  which  it  does  not  appear  to  have,  when  standing  naked  or  insu- 
lated. In  such  case,  if  the  justice  do  not  choose  to  hear  the  ulterior 
proof  first,  he  must  in  the  nature  of  things,  receive  the  offered  proof  pro- 
visionally, and  direct  the  jury  to  disregard  it  if  finally  the  chain  be  left 
incomplete.  Almost  any  conceivable  proof  may  be  made  material  as  a 
link  in  a  chain,  or  as  bearing  upon  something  else  arising  or  yet  to  arise 
in  the  course  of  the  cause ;  and  evidence  is  constantly  regarded  in  refer- 
ence to  the  object  it  is  intended  to  reach.  It  may  be  quite  immaterial 
for  one  purpose,  and  yet  entirely  relevant  for  another.  Whether  it  shall 
be  received  at  the  particular  stage  when  offered,  or  postponed,  is  a  ques- 
tion on  the  mere  order  of  evidence  ;  but  whether  it  shall  ultimately  weigh 
at  all,  may  be  vital  to  the  question  in  the  cause  ;  and  if  the  latter  ques- 
tion be  decided  erroneously,  it  may  constitute  a  serious  objection  on  cer- 
tiorari. The  exclusion  of  a  circumstance,  which  appears  on  the  return 
to  have  been  fit  in  any  view  to  influence  the  decision  of  the  jury  or  the 
justice  sitting  in  their  place,  would  be  fatal  on  certiorari.  Hence,  in  a 
case  resting  on  a  conclusion  to  be  derived  from  circumstances,  a  fact  of 
slight  or  remote  influence  should  be  received.  On  the  other  hand,  if  it 
be  in  truth  irrelevant,  the  receiving  it  would  be  a  fatal  error. 

It  is  also  a  matter  of  discretion,  whether  a  party  calling  a  witness, 
shall  be  permitted  to  ply  him  with  leading  questions.  If  the  justice  be 
satisfied,  from  his  manner  or  otherwise,  that  he  is  an  unwilling  witness 
for  the  party  calling  him,  the  party  may  be  permitted ;  otherwise  he  should 
not  be.  So,  whether  a  witness  who  has  been  examined  in  chief,  cross- 
examined,  and  re-examined,  shall  be  farther  interrogated,  or  whether  af- 
ter leaving  the  stand  he  shall  be  recalled.     So,  after  all  the  proofs  are 
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regularly  gone  through  with,  whether  a  witness  or  witnesses  shall  be  far- 
ther examined,  and  to  what  extent ;  or  whether  any  more  proof,  written 
or  oral,  shall  be  received.  In  strictness,  the  party  calling  a  witness,  is 
bound  to  finish  his  questions  on  the  examination  in  chief,  then  the  defen> 
dant  must  do  the  same  thing  on  cross-examination  ;  and  the  witness  can 
be  re-examined  only  to  cut  down  or  explain  matter  which  comes  out  on 
his  cross-examination.  So,  taking  the  proof  in  the  aggregate,  the  plaintiff 
or  party  beginning,  must  adduce  all  his  proofs  ;  then  the  party  holding 
the  defensive  or  negative  side  ;  and  then  the  first  may  adduce  evidence 
to  rebut,  qualify  or  explain  away  the  matter  proved  against  him.  Be- 
yond these  boundaries,  the  justice  may  or  may  not  allow  the  parties  to 
go,  in  his  discretion.  This  it  is  proper  to  allow,  if  he  think  any  thing 
material  has  been  inadvertently  omitted,  which  is  often  the  case.  But 
the  parties  cannot,  in  their  discretion,  go  back  and  renew  their  controver- 
sies, on  a  new  state  of  facts.  For  a  still  stronger  reason,  the  justice 
may  or  may  not  allow  questions  once  put  and  answered  to  be  repeated. 
A  declaration  may  and  generally  does  cover  several  causes  of  action, 
e.  g.  in  trover  for  a  cow  and  a  sheep,  suppose  both  parties  go  into  their 
entire  round  of  proofs  in  respect  to  the  cow  only.  It  might  prove  very 
vexatious  in  practice,  if  the  plaintiff  had  a  right  in  such  case  to  go  back 
and  take  the  same  round  in  respect  to  the  smaller  article,  even  though 
his  proof  failed  as  to  the  more  important  one.  Strictly,  he  should  have 
gone  into  proof  of  both  before  the  defendant  began.  But  yet  the  justice 
might  allow  it,  and  should  do  so,  if  satisfied  that  the  omission  to  take 
the  full  ground  in  the  first  instance  was  inadvertent.  These  and  like 
matters  of  discretion  must  be  vested  in  every  court  of  original  jurisdic- 
tion, in  order  to  protect  it  against  vexatious  delay. 

So,  though  it  is  the  duty  of  a  justice  to  acquit  or  direct  the  acquittal 
of  one  among  several  defendants  sued  for  a  joint  wrong,  there  being  no 
proof  against  him  ;  the  other  defendants  desiring  to  call  him  as  a  wit- 
ness ;  yet  it  is  matter  of  discretion  whether  this  shall  be  done  at  the 
close  of  the  plaintiff's  proof,  or  not  till  the  closing  of  all  the  other  proofs 
in  the  cause,  or  at  some  intermediate  stage. 

It  is  also  a  matter  of  discretion  whether  a  justice  will  delay  a  cause 
already  on  trial,  to  await  the  arrival  of  an  absent  witness,  whom  the 
party  states  he  expects  soon  to  be  in  court.  So  of  many  other,  indeed 
all  matters  in  the  course  of  a  trial  which  regard  mere  convenience  to 
the  parties  or  witnesses,  but  which  cannot  be  claimed  as  matter  of  right ; 
as  if  a  witness  whose  family  is  sick^  or  who  is  pressed  with  important 
business,' be  offered  out  of  the  regular  order ;  and  no  objection  more  se- 
rious than  that  of  mere  order  should  be  interposed. 


CHAPTER  XL 


OF  DAMAGES. 


Fob  the  roauner  in  which  damages  should  be  claimed  by  the  declara- 
tion, see  ante,  pp.  96,  97. 


SECTION   I. 


OF   DAMAGES    IN   GENERAL. 


Damages  are  a  pecuniary  recompense  for  an  injury ,(a)  and  are  recov- 
erable in  every  personal  action  which  lies  at  the  common  law.(6)  They 
are,  in  most  cases,  the  sole  object  of  the  action.  In  some  cases,  how- 
ever, they  are  merely  nominal.  Of  the  former  description,  are  actions 
of  assumpsit,  covenant,  case,  trover  and  trespass. 

1.  In  debt,  the  plaintiff  recovers  the  specific  debt ;  and  the  verdict  and 
judgment  is  for  such  debt,  with  damages  for  the  detention,  which  are 
generally  nominal.  This  rule  is  not,  however,  universal.  For  instance, 
in  an  action  on  a  bond,  in  which  the  plaintiff  is  required  by  statute,(l) 
to  assign  the  specific  breaches  ;  if  such  breaches  are  found  to  be  true, 
and  that  the  plaintiff  should  recover  damages  therefor,  damages  are  to  be 
assessed  and  specified,  in  addition  to  the  finding  upon  any  other  question 
of  fact.(2)     So  in  many  other  cases  not  provided  for  by  the  statute.(3) 

2.  In  causes  other  than  actions  of  debt,  the  action  is  said  to  sound  in 


(a)  Sayer  on  Damages,  1.  (&)  Id.  6. 

(1)  2  R.  S.  300,  §  6. 

(2;  Id. ib.  §  7. 

(3)  See  Gran.  Prac.  2d  ed.  319,  and  cases  there  cited. 
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damages,  although  the  subject  of  it  be  a  contract  for  the  payment  of  mo- 
ney. There  is,  in  general,  but  little  difficulty  in  determining  the  amount 
of  damages,  because  they  are,  usually,  a  mere  matter  of  pecuniary  com- 
putation ;  as  the  money  with  the  interest ;  or  the  value  of  the  thing  agreed 
to  be  delivered  at  the  time  and  place  of  delivery  ;(c)  the  work  agreed  to 
be  done ;  the  goods  sold  ;  labor  performed,  &c. ;  or,  in  trespass  or  tro- 
ver, the  injury  done  to  the  real  estate;  or  the  value  of  the  goods  taken 
and  converted,  some  of  which  subjects  we  have  noticed  under  the  head 
of  the  several  actions  to  which  they  relate.  In  the  present  chapter  I 
shall  content  myself  with  noticing  a  few  rules  regulating  the  computa- 
tion of  damages  in  certain  cases,  which  would  be  doubtful  of  themselves 
without  the  aid  of  legal  authority. 


SECTION  II. 

i 

OF  DAMAGES  IN  AN  ACTION  UPON  CONTRACT. 

In  estimating  damages  upon  contract,  the  full  sum  agreed  on  by  the 
parties,  should,  in  general,  be  allowed. (4)  Yet,  if  there  are  any  circum- 
stances, of  extreme  and  palpable  hardship,  fraud  or  deceit,  though  not 
sufficient  to  invalidate  the  contract,  these  may  be  considered,  and  the 
damages  mitigated  accordingly.  As  if  I  promise  you  91000  to  find  my 
cow ;  or  one  cent  per  nail  for  your  horse,  doubling  every  nail  in  his 
shoes,  which  may  amount  to  a  very  large  sum  ;  it  would  be  legal  justice 
!  to  give  you  the  value  of  your  labor,  in  the  one  instance,  or  of  your  horse 

in  the  other. (d) 

Parties  sometimes  agree,  that,  in  default  of  performance,  a  certain 
sum  shall  be  paid  by  the  one  who  fails  to  perform  his  contract ;  and  the 
question  frequently  arises,  whether  this  is  a  mere  penalty,  which,  on  for* 


(c)  1  Bay,  106.  (d)  See  Bac.  Abr.  tit.  Damages,  (D), 

ana  cases  there  cited. 

• 

(4)  This  is  to  be  understood  of  cases  where  the  contract  is  to  pay  so  much  mo- 
ney absolutely,  or  on  a  certain  condition.  The  e^eneral  rule  in  actions  to  recover 
damages  for  the  non-performance  of  contracts,  ^ther  than  for  the  conveyance  of 
land,)  is,  that  the  party  ready  and  willinfjf  to  penorm,  may  recover  damages  to  the 
extent  of  the  loss  or  injury  sustained  by  him  ;  the  price  agreed  to  be  paid  on  actual 
performance  is  not  the  measure  of  damages.  Where,  however,  the  non-perform- 
ance is  attributable  \jo  fraud,  or  to  a  desire  to  benefit  the  failing^  party,  these  circum- 
stances may  be  taken  mto  consideration  to  enhance  the  damages.    (%\  Wen.  457.) 
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feiture,  is  to  have  the  effect  of  a  penalty  in  a  common  bond  ;{e)  or  is  in- 
tended as  stipulated  damages,  to  be  allowed  in  full,  for  the  breach  of  the 
contract.  To  determine  this  question,  attention  should  be  given  to  the 
real  intent  of  the  parties,  and  the  nature  and  terms  of  the  agreement. 
Thus,  should  I  agree  to  buy  your  horse,  and  pay  you  his  value,  and,  if  I 
fail,  then  to  pay  you  one  hundred  dollars,  which  sum  is  equal  to  the 
value  of  the  horse,  this  would  be  a  penalty  ;  because  the  sum  stipulated 
is  obviously  beyond  the  damages  you  can  sustain  by  my  refusal  to  re- 
ceive him.  But,  had  it  been  five  or  ten  dollars,  the  construction  would 
be  different.(y*)  But  even  in  this  case  of  the  horse,  where  the  parties 
go  on  to  say,  in  so  many  words,  ^'  we  consent  to  fix  and  liquidate  the  one 
hundred  dollars,  as  the  amount  of  damages  to  be  paid  by  the  failing  par- 
ty ;"  this  would  bind  to  the  payment  of  the  sum  as  stipulated  damages ; 
for  the  intent  is  too  plain  to  admit  of  miscon$truction.(g)  But,  ^^in  all 
cases  where  a  party  relies  on  the  payment  of  liquidated  damages  as  a 
discharge^  it  must  clearly  appear  from  the  contract,  that  they  were  to  be 
paid,  or  received,  absolutely  in  lieu  of  performance. (5)  In  the  case  of 
Slosson  V.  Beadle,  (7  John.  72,)  and  Hasbrouck  v.  Tappen,  (15  John. 
200,)  it  expressly  appeared,  that  the  damages  were  in  lieu  of  'perforwr 
ancey  and  payment  thereof  was  an  alternative  reserved  for  the  party's 
election."(A)  And  so,  if  I  agree,  in  consideration  of  twenty  dollars,  to 
deliver  you  twenty  bushels  of  wheat,  or  pay  you  thirty  dollars,  upon  my 
failure,  you  may  recover  the  thirty  dollars  ;  for  the  election  then  falls 
to  you.(t)  Where  parties  entered  into  a  submission  to  arbitration, 
whereby  it  was  agreed  among  other  things  that  the  award  should  be 
final,  ^^  UTtder  the  penalty  of  one  hundred  dollars ^  to  be  paid,"  ^c.  ^^  this 
being  the  stipulated  damages  agreed  upon  by  and  between  the  said  par- 
ties ;"  and  the  submission  further  contained  a  stipulation  that  one  of  the 
parties  should  give  no^tce  of  Jive  days  to  the  other,  of  the  time  of  the 
meeting  of  the  arbitrators ;  it  was  held,  in  an  action  brought  on  the 
contract  of  submission,  assigning  as  a  breach  the  omission  to  give  such 
notice,  that  the  sum  mentioned  in  the  agreement  could  not  be  recovered 
as  stipulated  damages  for  such  omission,  and  if  the  party  was  liable  for 
the  payment  of  such  damages,  it  could  be  enforced  only  for  not  perform- 
ing the  award  when  made.     And  the  court  inclined  to  the  opinion  that 


&. 


See  Vol.  I.,  pp.  46,  47.  (h)  18  John,  225,  per  Woodworth,  J. 

')  3  John.  Cas.  297,  and  note  (a).    See  also  12  Wen.  393,  S.  P. 
See  also  5  Cowen,  144,  S.  P.  (i)  7  John.  72. 

(g)  15  John.  200.    See  also  13  Wen. 
«87,  S.  P. 

(5)  Graham  v.  Bickhami  4  Dallas,  150. 
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even  in  an  action  upon  the  agreement,  for  non-performance  of  the  award, 
the  sum  specified  in  the  submission  would  be  considered  as  a  penalty j  and 
not  as  liquidated  damages.  In  these  cases  the  specified  sum  will  not  be 
held  as  liquidated  damages,  except  where  it  is  manifest  the  parties  so  in- 
tended^ and  where  it  is  difficult  if  not  impossible j  from  the  circumstances 
of  the  case,  for  a  jury  to  arrive  at  a  satisfactory  conclusion  as  to  the 
amount  of  damages  to  he  allowed.{6) 

An  agreement  for  stipulated  damages,  foV  the  breach  of  a  contract, 
necessarily  implies  that  such  damages  are  to  be  received  in  satisfaction 
of,  and  as  a  full  compensation  for,  the  breach  of  the  agreement  to  which 
such  stipulation  applies.  Thus,  where  the  vendor  contracted  to  sell  his 
farm  for  $5000,  and  the  purchaser  agreed  to  pay  one-fifth  of  that  sum 
and  $350  for  back  rent,  on  a  specified  day,  and  to  give  a  bond  and  mort- 
gage at  the  same  time  for  the  residue  of  the  purchase  money,  when  be 
was  to  receive  a  deed  of  the  premises  5  and  simultaneously  with  the 
making  of  the  contract  the  purchaser  gave  to  the  vendor  a  bond  and 
warrant  of  attorney  to  confess  judgment  for  the  $1350,  on  which  a 
judgment  was  immediately  entered  ;  and  the  vendee  afterwards  paid 
$250  but  neglected  to  pay  the  residue  on  the  specified  day,  whereupon 
the  vendor  sold  the  premises  for  something  less  than  the  amount  which 
the  first  purchaser  was  to  have  ;  it  was  held  that  the  $1000  specified  in 
the  contract,  and  secured  by  the  bond  and  warrant  of  attorney,  was  in  the 
nature  of  a  penalty  merely,  and  that  the  vendor  was  not  entitled  to  col- 
lect the  whole  amount  secured  by  the  bond  and  warrant,  as  stipulated 
damages.  (7) 

Where  I  agree  to  carry  goods  from  A.  to  B.  the  difference  between 
their  value  at  A.  and  their  increased  value  at  B.  is  the  proper  measure 
of  damages,  for  a  breach  of  the  contract  ]{j)  but  if  I  had  lost  the  goods, 
the  plaintiff  should  recover  in  damages,  only  their  value  at  the  place  of 
starting.(A;)  This  last  position  settled  in  Caines,  is  now  overruled  ;(/) 
and  the  damages  determined  to  be  their  value  at  the  place  of  destina- 
tion ;  and  that  too  accompanied  with  interest  on  such  value,  if  the  car- 
rier, or  his  agents  or  servants,  be  guilty  of  fraud  or  gross  misconduct ; 
but  not  otherwise. (m) 


(j)  14  John.  170.  CO  Id. 

)  3 Caines,  219.  15  John.  24,  contra.        (m)  Id. 


u 


(6)  22  Wen.  163. 

(7)  Shiell  v.  McNitt,  9  Paige,  101.  See  further  on  this  subject,  2  Bos.  k  Pull. 
346 ;  3  id.  630 ;  4  Burr.  2225  ;  Holt,  43 ;  2  T.  R.  32 ;  1  Bing.  302  ;  8  Moore,  244 ; 
6  Bam.  &  Cress.  216  ;  9  Dowl.  &  Ryl.  369  ;  3  Moore  &  Payne,  587  ;  6  Bing.  242  ; 
id.  141 ;  3  Moore  &  Payne,  425 ;  5  id.  768 ;  3  Carr.  &  Payne,  240  ;  2  id.  577 ;  7 
Bing.  735 ;  5  Cowen,  150,  note  ;  7  id.  907.  See  also  17  Wen.  447,  454,  455,  456^ 
opinion  of  Nelson,  Ch.  J. 
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In  an  action  for  goods  of  a  certain  quantity  and  description  sold  to 
the  defendant,  at  a  price  agreed  on,  if  the  goods  delivered  do  not  an- 
swer the  description,  in  consequence  of  which  the  defendant  sustains  a 
loss,  this  may  be  shown  in  mitigation  of  damages,  though  the  goods  be 
not  returned,  and  notwithstanding  the  price  is  agreed  upon.  The  defen- 
dant need  not  be  driven  to  a  cross  action,  nor  need  the  goods  be  return- 
ed. The  latter  is  necessary,  only  where  the  goods  sold  are  taken  on 
trial,  with  liberty  to  return*  them  within  a  limited  period,  if  the  vendee 
dislike  them.(n) 

In  an  action  on  a  chattel  note,  in  these  words,  ^'  For  value  received, 
I  promise  to  pay  A.  B.  $79,50  on,  &c.  in  salt,  at  14^.  per  barrel,"  it  was 
held  that  the  sum  specified  in  the  note,  and  not  the  value  of  the  salt  on 
the  day  specified  for  the  payment,  was  the  true  measure  of  damages,  (o) 
But  had  the  note  or  contract  been  to  deliver  so  many  barrels  of  salt  at 
all  events  -without  attaching  any  price  to  it,  the  rule  of  damages  would 
then  be,  the  value  of  the  salt.(p)  And  where  a  vendor  is  in  default  for 
not  delivering  goods  in  pursuance  of  a  contract  of  sale,  and  no  money  has 
been  advanced  by  the  vendee^  the  true  measure  of  damages  is  the  differ- 
ence between  the  contract  price,  and  the  value,  at  the  time  the  article 
should  have  been  delivered,  with  the  interest ;  but  where  the  considera- 
tion is  paid  in  advance^  the  measure  of  damages  is  the  highest  price  at 
any  time  between  the  period  fixed  for  deliyery  and  the  day  of  trial ;  es- 
pecially where  the  goods  are  intended  by  the  vendee  to  be  used  for  the 
purpose  of  trade. (9) 

In  the  case  of  Davis  v.  Shields,(8)  held  the  measure  of  damages  to 
be,  the  market  price  of  the  goods  on  the  day  appointed  for  the  delivery, 
less  the  contract  price,  where  the  latter  is  not  paid.  It  is  of  no  conse- 
quence at  what  price  the  purchaser  had  agreed  to  sell  to  others.  Though 
this  case  was  afterwards  reversed  by  the  court  of  errors,(9)  it  was  not' 
upon  this  point. 

Where  drovers  are  sued  for  the  price  of  cattle  entrusted  to  them  to  be 
taken  to  market  and  sold,  the  jury  will  be  warranted  in  allowing  the 
highest  sum  according  to  the  evidence ;  the  defendants  neglecting  to 
show  the  prices  for  which  the  cattle  actually  sold.(7') 


(n)  18  John.  141, 144.  (9)  7  Gowen,  681.    9  Wen.  129.    4 

(0)  5  Wen.  393.    See  5  Cowen,  152,    Paige,  561.    See  20  Wen.  91. 
411.    7  id.  682.  (r)  4  Wen.  628. 


(p)  5  Wen.  393,  396,  7,  by  the  Chan- 
cellor. 


(8)  24  Wen.  322.  (9)  See  26  id.  341. 

Vol.  II.  59 


1 


466  OF  DAMAGES. 

I  sue  you  in  the  common  pleas  ;  but  we  agree  to  discontinue  the  suit^ 
(which  I  actually  do,)  and  submit  it  to  arbitration  ;  but  on  attempting 
to  arbitrate,  you  revoke  the  submission  :  my  damages  are  the  costs  of 
the  suit,  and  the  expenses  in  proceeding  to  arbitrate.  («) 

In  an  action  upon  a  bond  given  to  authorize  the  issuing  of  an  attach- 
ment,(^)  the  measure  of  damages  is  not  the  mere  taxable  costs  in  the  at- 
tachment suit,  but  the  plaintiff  may  also  recover  damages  for  the  seizure 
and  detention  of  the  property.  (10)  But  in  an  action  upon  a  bond  of 
this  nature  the  plaintiff  is  not  entitled  to  recover  the  value  of  the  prop- 
erty levied  on,  if  he  has  not  been  dispossessed.  And  where  it  is  not 
shown  that  he  has  been  subjected  to  costs,  he  is  only  entitled  to  nominal 
damages.(ll) 

A.  defends  an  action  at  the  desire  of  B.,  in  which  action  B.  is  con- 
cerned, and  may  be  benefitted  by  the  event,  and  A.  has  a  verdict  against 
him.  B.  is  liable  to  pay  the  expenses  of  the  defence. (t^)  But  a  person 
indemnified  cannot  charge  the  person  indemnifying  with  the  costs  of  de- 
fending an  action  for  a  debt  clearly  due,  unless  authorized  by  him  to  de- 
fend in  that  particular  case.(i;) 

In  debt  on  bond,  though  the  court  have  power  to  award  execution  for 
less  than  the  penalty,  where  the  damages  for  the  breaches  do  not  reach 
it  in  amount,  yet,  in  general,  they  can  render  judgment  for  no  more* 
than  the  penalty.  But  where  the  condition  is,  for  the  payment  of  mo- 
ney, or  any  sum  carrying  interest,  which  is  a  question  of  law,  and  the 
whole  sum,  with  interest,  exceeds  the  penalty,  there  the  plaintiff  may 
recover  the  penalty  with  interest  thereon,  after  the  first  instalment  be- 
comes due,  or  other  forfeiture  happens,  provided  so  much  is  due  by  the 
condition,  but  beyond  this  they  have  in  no  instance  gone.(t£^)  The  Eng- 
lish cases,  on  this  head,  may  all  be  found  ranged  in  chronological  order, 
in  4  Day,  35.  In  an  action  on  a  bond  of  mere  indemnity,  the  plaintiff 
must,  in  order  to  sustain  an  action  for  any  thing,  show  that  he  has  in 
fact  sustained  damages,  and  to  such  a  bond,  a  plea  that  the  plaintiff  has 
sustained  no  damages,  {non  damnijicatusy){x)  is  good.  In  one  case, 
where  the  defendant  bound  himself  to  pay  a  bond,  due  from  the  plaintiff, 
and  added  words  obliging  himself  to  hold  the  plaintiff  harmless  and  in- 
demnified against  the  payment  thereof,  &c.  it  was  held  that  this  was  a 


8)  3  Day,  118.  (to)  4  Day,  30.    3  Gaines,  48.  1  John. 

'0  Vol.  I.  p.  639.  343. 

[u)  1  £80.  R.  162.  (x)  Ante,  p.  133. 

(v)  Mood  &  Malk.  406. 

(10)  Dunnine  v.  Humphrey,  24  Wen.  31. 

(11)  Frost  V.  Gillespie,  26  id.  383. 


•  • 


OF  DAMAGES.  467 

mere  bond  of  indemnity,  to  which  non  damnificatus^  was  a  good  plea.(y) 
But,  in  general,  where  the  obligor  binds  himself  to  do  any  act,  other 
than  mere  indemnity,  as  to  remain  a  true  and  faithful  prisoner,  the  pen- 
alty is  forfeited  on  omitting  to  perform  the  act.(2;)  And  so,  where  the 
defendant  covenants  with  the  plaintiff  to  keep  and  perform  all  the  cov- 
enants of  the  plaintiff,  in  a  certain  lease,  one  of  which  covenants  is,  that 
he  shall  pay  the  rent  of  the  premises,  the  covenant  of  the  defendant  is 
broken  on  the  rent  falling  due,  and  remaining  unpaid,  though  the  plain- 
tiff may  not  have  paid  any  part  of  it  himself;  and  nan  damnificatus  is 
not  a  good  plea.(a)  But  the  amount  of  damages  to  be  recovered  in 
these  two  last  cited  cases,  from  Johnson,  is  another  consideration,  which 
was  not  decided  by  them. 

Where  A.  agrees  to  let  certain  premises  to  B.,  who  breaks  up  his  es- 
tablishment and  proceeds  with  his  family  and'furniture  to  the  place  where 
the  premises  are  situated,  and  A.  refuses  to  give  possession,  B.  is  entitled 
to  recover  the  damages  sustained  by  him  in  so  removing,  although  spe- 
cial damage  is  not  alleged  in  the  declaration. (6) 

In  an  action  for  the  price  of  building  a  steamboat,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  full  amount,  without  any  deduction 
in  consequence  of  damage  sustained  by  the  defendant  for  the  loss  of 
trips,  and  the  profits  which  would  have  resulted  therefrom,  occasioned 
by  defects  in  the  boat  or  machinery.  In  such  a  case,  however,  the  de- 
fendant is  entitled  to  an  allow^ance  for  moneys  necessarily  expended  by 
him  in  supplying  defects  in  the  vessel  or  machinery,  so  as  to  make  it 
conform  to  the  contract.  The  courts  of  common  law  seem  inclined  to 
adopt  the  rules  of  the  civil  law  in  respect  to  damages  for  the  breach  of 
contracts  relating  to  personal  property,  which  is,  that  the  party  entitled 
to  claim  performance,  may  claim  damages  for  the  non-performance  in 
respect  to  the  partictdar  things  the  object  of  the  contract;  but  not  such 
as  may  have  been  accidentally  occasioned  thereby  in  respect  to  his  oion 
affairs — as  for  instance,  a  lessee  who  is  evicted  by  title  paramount,  may 
recover  the  expense  of  removal^  and  indemnity  for  advance  rents,  but  is 
not  entitled  to  recover  for  loss  of  custom  established  while  residing  in 
the  house. (c) 

In  an  action  against  a  tenant  for  not  repairing,  pursuant  to  his  agree- 
ment, enough  damages  should  be  given  to  make  the  repairs  stipulated 
for,  but  omitted  by  the  tenant. (d)     And  if  it  appear  that  the  premises  be- 


>/)  14  John.  177.  (6)  17  Wen.  71. 

[zS  6  id.  42.  hS  21  id.  342. 

a)  17  id.  479,  and  see  1  Bof .  &  Pull.        (d)  Salk.  141.    Ld.  Baym.  1126. 
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• 

covjlq  more  out  of  repair  after  the  commencement  of  the  suit,  the  justice 
or  jury  may  consider  this  in  assessing  damages.(12) 

When  you  sell  goods  to  me,  which  belong  to  another,  and  I  sell  the 
goods  to  a  third  person,  who  is  evicted,  and  sues  and  recovers  of  me  the 
price  of  the  goods ;  in  an  action  against  you,  I  can  recover  the  costs 
of  the  action  against  me,  as  special  damages  upon  breach  of  your  war- 
ranty, besides  my  other  damages.(6) 

If  a  party,  entitled  under  a  coatract  to  receive  a  profit  from  another, 
by  his  own  act  so  confounds  the  measure  of  that  which  he  was  to  re- 
ceive,* 'that  it  can  be  no  longer  ascertained,  he  vacates  his  whole 
claim.  (/) 

On  a  written  contract  for  a  sum  certain,  the  instrument  itself  furnish* 
es  the  rule  of  damages,  which  is  the  principal  and  interest,  but  no 
more,(g)  except  where  the  effect  of  the  contract  is  to  increase  the  dam- 
ages so  as  to  exc6ed  the  legal  rate  of  interest ;  in  such  case,  the  meas- 
ure of  damages  furnished  by  the  ipstrument,  is  disregarded. (A)  But  the 
question  frequently  arises  on  contracts  for  the  payment  of  money,  other 
than  such*  as  themselves  furnish  the  rule  of  damages,  whether  they  shall' 
carry  interest ;  and  there  is  some  difficulty  as  to  the  principles  upon 
which  it  is  to  be  cast,  and  the  time  when  it  begins  to  run,  upon  such 
contracts  as  do  carry  interest.  This  subject  was  partially  noticed  in 
treating  of  usury ;  but  from  the  frequency  of  its  occurrence  among  all 
classes,  I  shall  give  it  a  more  particular  consideration. 

It  is  a  general  rule,  that  all  contracts,  express  or  implied,  for  the  pay* 
ment  of  money,  draw  interest  from  the  time  of  the  money  falling  due  ;(t) 
and  all  contracts  or  running  accounts  may  draw  interest,  (if  it  be  so 
agreed  by  the  parties,)  from  such  time  and  in  such  manner  as  shall  be 
fixed  upon  by  them,  at  or  after  the  contract  was  entered  into,  or  even 
before  that  time,  if  the  money  was  in  fact  due,  and  the  previous  time 
was  not  agreed  on,  to  cover  usury ;  otherwise  no  interest  arises  till 
the  money  fall  due.(j)  Thus,  interest  is  allowable  on  an  account 
stated,  and  balance  struck. (A;)  And  if  an  account  be  transmitted  to  a 
debtor,  and  lie  a  long  time  without  objection,  or  is  assented  to,  or  pre- 
sented and  not  objected  to  by  him,  it  becomes  thereby  liquidated,  and 
interest  is  allowable. (/)     So,  entries  in  the  books  of  account  of  a  firm, 


e)  7  Taunt.  153.  (j)  1  Hen.  &  Munf.  211.    2  Paige, 

/)  2  id.  150.  207. 

g)  1  Day,  1.  (k)  3  Caines,  234. 

'h)  1  H.  Bl.  227.  (0  3  id.  234.    15  John.  409. 

(i)  7  Wen.  109. 

(12)  Ld.  Raym.803. 
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in  the  hand-writing  of  one  of  the  partners,  exhibiting  a  deb^  and  credit 
side  of  the  account,  from  which  it  appears  that  a  balance  is  due  from 
the  firm^ 'although  no  balance  is  struck  in  the  books,  are  a  sufficient  li- 
quidation to  entitle  a  creditor  to  interest  on  such  balance  from  the  time 
that  the  parties  inspected  the  accounts  while  in  that  situation. (m)  And 
where  I  settle  my  note  or  account  with  you,  carrying  interest,  and  give 
you  a  new  note  for  both  principal  and  interest,  and  stipulate  that  the 
new  note  shall  carry  interest  on  the  whole,  this  is  lawful,  and  cannot  be 
objected  as  usurious.(n)  Interest  is  allowable  on  money  had  and  re- 
ceived, or  money  lent  and  advanced,  though  no  interest  be  stipulated  ;(o) 
and  although  the  party  withholding  the  money,  has  a  set-off.(p)  So, 
on  a  certain  rent  payable  in  money ,(9)  though  otherwise  if  payable  in 
wheat,  or  other  specific  chattel  ;(r)  and  such  interest  on  rent,  where 
payable  in  money,  must  be  recovered  by  action,  and  cannot  be  distrain- 
ed for,(*)  Interest  is  recoverable  in  an  action  for  money  had  and  re- 
ceived, against  a  sheriff,  constable,  &c.,  who  neglects  to  pay  over  mon- 
eys collected  by  him  on  demand. (^)  And  so,  in  an  action  on  the  case, 
for  money  which  is  lost  by  the  negligence  of  a  sheriff,  or  constable,  in 
not  collecting  it.(tt)  All  judgments  draw  interest  from  the  time  of  per- 
fecting the  same.(t;)  Whenever  a  judgment  shall  be  rendered,  and  ex- 
ecution is  issued  thereon,  the  plaintiff  may  direct,  upon  such  execution, 
the  collection  of  interest  on  the  amount  recovered,  from  the  time  of  re- 
covering the  same  until  such  amount  shall  be  paid.  And  a  party  who 
has  obtained  a  verdict,  or  a  report  of  referees  in  his  favor,  may  tax  in- 
terest on  the  amount  thereof,  from  the  time  of  obtaining  the  same,  until 
the  time  of  perfecting  judgment  thereon. (vt?)  Interest  is  also  allowable 
by  way  of  damages  in  trover,  from  the  time  of  the  conversion  ;{w)  and 
in  assumpsit  for  a  breach  of  contract  to  deliver  wheat. (x) 

Payment  of  the  amount  of  principal  money  due  from  a  debtor  to  his 
creditor,  will  not  prevent  an  action  for  the  amount  of  the  interest ;  un- 
less the  payment  be  made  and  received  specially  in  extinguishment  of 
the  principal.  If  made  generally,  it  applies  first  to  extinguish  the  in- 
terest, and  the  balance  may  be  sued  for  as  principal. (y)  Where  inter- 
est is  not  agreed  to  be  paid  by  the  terms  of  the  contract,  if  the  creditor 


(m)  7  Wen.  441.  (1*)  14  id.  255. 

n)  1  Hen.  &  Munf.  4.  (v)  Laws  of  1844,   p.  508,  §  1.     8 

'0)  3  Caines,  226,  266.     3  John.  Cas.  Wen.  496.    19  id.  101. 

383.    9  John.  71.     1  Hayw.  4.  (»»)  Laws  of  1844,  p.  508,  §§  2,  3. 


(p)  10  Wen.  96.  '  (w)  7  Wen.  354.    4  Cowen,  53. 

Iq)  4  John.  183.  (x)  3  Wen.  356. 

(r)  lid.  -       --  — 

(«)  6  id. 


id.  276.  (y)  5  Cowen,  331.    13  Wen.  639.    2 

id.  43.  Paige,  207. 

(0  13  id.  255.    14  id.  255. 
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receive  the  principal,  he  cannot  afterwards  sue  for  the  interest ;  other- 
wise where  interest  is  stipulated  for  in  the  contract.(13) 

If  a  note  mention  no  time  of  payment,  it  draws  interest  from  the  date, 
being  payable  immediately  ;(z)  and  where  no  rate  of  interest  is  speci- 
fied, the  note  draws  interest  after  the  legal  rate. (a) 

Interest  is  not  recoverable  on  unliquidated  damages,  or  uncertain  de- 
mands,(6)  unless  there  be  an  agreement  express  or  implied  to  allow  in- 
terest ;(c)  nor  on  open,  running  or  unliquidated  accounts,  unless  there 
be  some  usage  of  trade,  or  other  circumstances,  from  which  an  agree- 
ment to  allow  interest  may  be  inferred. (d)  Thus,  a  merchant  or  manu- 
facturer whose  uniform  custom  it  is  to  charge  interest  after  ninety  days 
upon  articles  sold  by  him,  is  allowed  to  charge  interest  accordingly,  to 
those  who  are  in  the  habit  of  dealing  with  him^  they  being  presumed  to 
know  such  custom  and  to  act  in  reference  thereto. (e)  But  the  testimo- 
ny of  a  witness,  that  it  is  the  uniform  practice  of  grocers  to  chaise 
interest  on  goods  sold,  after  ninety  days,  does  not  amount  to  proof  of 
the  usage  of  a  particular  trade  of  which  all  dealers  in  that  line  are  bound 
to  take  notice  and  are  presumed  to  be  informed ;  and  a  country  mer- 
chant buying  of  a  wholesale  grocer  was  held  not  bound  to  pay  interest 
according  to  such  practice,  especially  where  former  accounts  rendered 
contained  no  charges  for  interest. (y)  Interest  is  however  recoverable 
on  cash  advances,  though  they  rest  in  the  form  of  a  mutual,  current,  un- 
liquidated account  ;(g)  but  a  party  may,  it  seems,  apply  such  payments 
to  the  satisfaction  of  his  account  against  his  customer,  and  allow  inter- 
est only  on  the  excess  unless  he  be  otherwise  directed. (A)  But  an  ac- 
count consisting  of  items  on  the  part  of  the  plaintiff,  and  only  of  credits  of 
payments  on  the  part  of  the  defendant,  is  an  unliquidated  running  account, 
upon  which  interest  is  not  recaverable  without  an  agreement  express  or 
implied. (t)  If  a  certain  sum  of  money  be  given  by  statute,  by  way  of 
penalty,  to  the  party  aggrieved  by  an  injury,  he  may  recover  interest  as 
damages  for  the  detention  thereof ;  because  the  money,  it  being  a  sum 
certain,  is  to  be  considered  as  a  debt.     But  where  the  penalty  goes  to 


(z)  2Hayw.  32.    15  Wen.  808.  Hen.  &  Munf.  603.     2  Bay,  233.    2 

(a)  3  Cowen,  284.    See  Vol.  I.  pp.  Wen.  413.     Id.  501. 

215,  216,  285.  (e)  4  Wen.  483. 

(h)  1  John.  815.     7  Wen.  178.     6  (/)  2  id.  501. 

Cowen,  193.    3  id.  393.    5  id.  587,  S.  C.  (g)  3  Cowen,  393.    5  id.  587,  S.  C.  2 

(c)  4  Cowen,  496.  Wen.  413. 

{d)   3  Caines,  226.    6  John.  45.    2  (K)  2  Wen.  413. 

CO  Id.  501. 

(13)  15  Wen.  76. 


J 


OF  DAMAGES.  471 

an  informer,  he  having  no  right  to  the  money  till  the  commencement  of 
the  action,  interest  is  not  recoverable. (j*)  Nor  is  it  recoverable  upon 
an  attorney's  bill  of  costs,  unless  liquidated  by  agreement  ;(A;)  nor  on 
money  due  for  goods  sold  and  delivered,  though  to  be  paid  for  at  a 
certain  day,  and  a  price  agreed  on.(/)  But  if  there  be  an  agreement  to 
pay  for  such  goods,  in  a  bill  or  note,  which  is  not  due,  interest  will  be 
allowable  from  the  time  the  bill  or  note  would  have  fallen  due.(m)  In- 
terest is  not  allowable  in  an  action  for  work  and  labor.(n)  But  the  rule 
now  seems  to  be,  that  when  the  price  of  the  goods,  or  the  sum  to  be 
paid  for  the  services,  and  the  time  of  payment,  are  fixed,  interest  will 
run  from  the  time  of  the  money  falling  due  ;  or,  when  no  payment  is 
fixed,  from  the  time  of  demand,  or  commencement  of  suit,  which  is  a 
demand  in  law.(o) 

Interest  should  be  calculated  according  to  the  law  of  the  place  where 
the  contract  is  to  be  performed. (p)  If  not  to  be  performed,  by  its  terms, 
out  of  the  country  where  it  is  made,  then  interest  is  to  be  cast  according 
to  the  law  of  the  place  where  it  is  entered  into. (9)  And  in  this  state  it 
is  provided  by  statute,  that,  for  the  purpose  of  calculating  interest,  a 
month  shall  be  considered  the  twelfth  part  of  a  year,  and  as  consisting 
of  thirty  days ;  and  interest  for  any  number  of  days  less  than  a  month, 
shall  be  estimated  by  the  proportion  which  such  number  of  days  shall 
bear  to  thirty.  And  whenever  in  any  statute,  act,  deed,  written  or  ver- 
bal contract,  or  in  any  public  or  private  instrument  whatever,  any  cer- 
tain interest  is  or  shall  be  mentioned,  and  no  period  of  time  is  stated  for 
which  such  rate  is  to  be  calculated,  interest  shall  be  calculated  at  the  rate 
mentioned,  by  the  year,  in  the  same  manner  as  if  the  words  ^^  per  an- 
num," or  "by  the  year,"  had  been  added  to  such  rate.(r) 

When  partial  payments  have  been  made  on  the  debt,  from  time  to 
time,  the  question  has  frequently  arisen,  in  different  courts  in  the  United 
States,  as  to  the  mode  of  casting  it. 

The  rule  adopted  by  the  supreme  court  of  this  state  is,  to  calculate  in- 
terest on  the  principal,  up  to  the  time  when  the  payment  has  been  made, 
add  this  interest  to  the  principal,  and  then  deduct  the  payment  without 
regard  to  the  time  when  made,  whether  before  or  after  the  expiration  of 


'M 


Saver  on  Dam.  71,  2.  (0)  7  Wen.  109,  112.    11  id.  477.   20 

2  Bos.  &  Pull.  219.  id.  61. 

/)  3  Wils.  205,  6.    2  Campb.  429.  (p)  2  John.  235.    17  id.  511. 

>)  2  Campb.  428.     13  East,  3.    Id'.  (p)  2  Hayw.  5.     See  Vol.  I.  216. 

98.  (r)  1  R.  S.  761,  §  9, 10  ;  and  see  Vol. 

(n)  1  Campb.  50,  51,  per  Ld.  Ellen-  I.  pp.  220,  295,  296. 
borough,  C.  J. 
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the  year.  This  rule,  however,  is  to  be  adopted  only  in  cases  where  the 
payment  exceeds  the  interest  due  ;  otherwise  it  will  be  taking  interest 
upon  interest.  When  the  payment  falls  short  of  the  interest  due,  inter- 
est must  be  calculated  on  the  principal  up  to  the  time  when  the  payments 
will  overrun  the  interest  due  on  the  principal  debt ;  and  the  deduction 
then  be  made.(5)  "  The  principle  adopted  by  the  late  Chancellor  Kent, 
is  laid  down  by  him  in  nearly  the  same  words.  '  The  rule'  (says  he,) 
*  for  casting  interest,  when  partial  payments  have  been  made,  is  to  apply 
the  payment,  in  the  first  place,  to  the  discharge  of  the  interest  then  due. 
If  the  payment  exceeds  the  interest,  the  surplus  goes  towards  discharg- 
ing the  principal,  and  the  subsequent  interest  is  to  be  computed  on  the 
balance  of  principal  remaining  due.  If  the  payment  be  less  than  the 
interest,  the  surplus,  of  interest  must  not  be  taken  to  augment  the  prin- 
cipal ;  but  interest  continues  on  the  former  principal  until  the  period 
when  the  payments,  taken  together,  exceed  the  interest  due,  and  then 
the  surplus  is  to  be  applied  towards  discharging  the  principal ;  and 
interest  is  to  be  computed  on  the  balance  of  the  principal  as  afore- 

said.(0  (14) 

The  same  rule  prevails  in  Massachusetts ^{15)  in  Virginiaj{16)  J^orth 
Carolina^{\l)  Maryland^{18)  Kentucky^{19)  and  South  Carolina.{20) 

In  Connecticut^  the  rule  is  the  same,  with  the  qualification  that  the 
first  payment  shall  not  be  applied  to  the  extinguishment  of  the  interest, 
unless  it  be  made  at  least  one  year  from  the  time  the  interest  began  to 
run,  nor  as  to  subsequent  payments,  unless  there  be  at  least  one  year  be- 
tween them.(l)  This  is  upon  the  ground  that  interest  cannot  be  due 
except  from  year  to  year. 

In  JSTeW'Jersey^  the  rule  is  the  same  as  in  this  state,  with  the  dififer- 
ence  that  it  disregards  the  amount  of  the  payment  which  is  applied  to 
the  extinguishment  of  the  interest  whenever  paid,  and  whether  less  or 
more  than  the  interest  accrued.  At  least  no  distinction  is  made  between 
these  two  cases  in  Meredith  v.  Banks,  (1  Halst.  408,)  where  the  rule  is 
laid  down. 


(«)  8  Cowen,  86,  87,  (note).  CO  See  2  Paige,  207. 

14)  1  John.  Ch.  Rep.  17,  18.     2  id.  209. 

^15)  4  Mass.  Rep.  103.    17  id.  417,  418.    1  Pick.  194. 

^16)  4  Hen.  &  Munf.  431. 

'17)  1  Hayw.  279.    2  id.  17, 161. 

'18)  4  Har.  &  McHen.  94. 

l9)  4  Hall's  Law  Jour.  122. 

,^20)  2  Nott  k  McCord,  395,  397. 

(1)  Kirby'i  Rep.  49,  326. 


J 


OF  DAMAGES.  473 

In  Tracy  v.  WikoflF,  in  Pennsylvania ;{2)  AFEean,  C.  J.  said,  *The 
rule  of  computing  interest  must  be  such,  that  the  interest  of  money  paid 
n,  before  the  time,  must  be  deducted  from  the  interest  of  the  whole  sum 
due  at  the  time  appointed  by  the  instrument  for  making  the  payments. 
For  instance,  a  bond  to  pay  j£100  with  annual  interest  at  6  per  cent., 
and  at  the  end  of  six  months,  J£50  is  paid  in.  This  payment  shall  not 
be  apportioned,  £3  to  the  discharge  of  the  half  year's  interest,  and  JC47 
to  the  diminution  of  the  principal,  so  as  to  calculate  the  remaining  in- 
terest at  6  per  cent,  on  £53  for  six  months ;  but  the  interest  shall  be 
charged  at  the  end  of  the  year  upon  j£100  ;  the  payment  of  JC50  shall 
then  be  deducted  from  the  aggregate  sum  of  j£106,  and  the  obligor  re- 
ceive a  credit  for  £1  10s,  as  the  interest  of  j£50  for  six  months.'  In 
Penrose  v.  Hart,  id.  378,  Shippeuy  President,  said,  he  remembered  to 
have  heard  of  an  old  decision,  when  Logan  was  Chief  Justice,  in  which 
it  was  expressly  settled,  that  money  paid  on  account  of  a  bond,  should 
first  be  applied  to  discharge  the  interest  due  at  the  time  of  the  payment ; 
and  the  residue,  if  any,  credited  towards  satisfaction  of  the  principal ; 
and  this  rule  had  been  adopted  as  the  uniform  practice. 

In  Lewis  v.  Bacon ,(3)  where  a  creditor  kept  an  account  current  with 
his  debtor,  and  also  an  interest  account,  in  which  he  charged  interest  on 
the  several  items  of  debit  to  a  particular  period,  and  gave  credit  by  in- 
terest on  the  several  payments  to  the  same  period,  and  charged  in  the 
account  current  the  balance  appearing  on  the  interest  account,  and  a 
balance  being  then  struck,  interest  was  again  charged  on  the  balance 
thus  consisting,  of  principal  and  interest ;  the  court  held  it  to  be  com- 
pound interest,  and  not  allowabIe."(u) 

The  result  of  these  authorities,  would  seem  to  wairant  the  New- York 
creditor  in  claiming  interest  at  least  to  the  extent  of  the  rule  laid  down 
by  Mr.  Walsh,  in  his  arithmetic,  as  the  one  adopted  by  the  courts  of  law 
in  Massachusetts,  for  casting  interest  in  that  state,(v)  viz  : 

^^  Compute  the  interest  on  the  principal  sum,  from  the  time  when  the 
interest  commenced,  to  the  first  time  when  a  payment  was  made,  which 
exceeds,  either  alone  or  in  conjunction  with  the  preceding  payments,  (if 
any,)  the  interest  at  that  time  due  :  add  that  interest  to  the  principal,  and 
from  the  sum  subtract  the  payment  made  at  that  time,  together  with  the 
preceding  payments,  (if  any,)  and  the  remainder  forms  a  new  principal; 
on  which  compute  and  subtract  the  interest,  as  upon  the  first  principal: 


(tf)  3  Cowen,  88,  89»  Cnote).  («)  Walsh's  Arithmetic,  4th  ed.  Sa- 

lem, 1818,  p.  116. 

(2)  1  Dal.  124.  (8)  9  Hen.  &  Manf.  89. 

Vol.  n.  60 
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and  proceed  in  this  manner  to  the  time  of  judgment.  By  this  mle  the 
payments  are  first  applied  to  keep  down  the  interest ;  and  no  part  of 
the  interest  ever  forms  a  part  of  the  principal  carrying  interest." 

He  illustrates  this  rule  by  the  following  example,  calculating  interest 
at  6  per  cent,  that  being  the  Massachusetts  rate  : 

A.  by  his  note  dated  January  1,  1780,  promises  to  pay  B.  $1,000  in 
six  months  from  the  date,  with  interest  from  the  date.  On  this  note  are 
the  following  endorsements : 

Received  April  1,  1780,  $24.  August  1,  1780,  $4.  December  1, 
1780,  $6.  February  1,  1781,  $60.  July  1,  1781,  $40.  June  1, 1784, 
$300.  September  1,  1784,  $12.  January  1,  1785,  $15.  October  1, 
1785,  $50.     And  the  judgment  is  to  be  entered  December  1,  1790. 

CALCULATION. 

The  principal  sum,  carrying  interest  from  January  1, 1780,  $1,000  00 
Interest  to  April  1,  1780,  (3  months,)         -         -        -         -         15  00 

Amount,  $1,015  00 

Paid  April  1,  1780,  a  sum  exceeding  the  interest,        -         -        24  00 

Remainder  for  a  new  principal, $991  00 

Interest  on  $991  from  April  1,  1780,  to  February  1,  1781, 

(10  months,) 49  55 

Amount,  $1,040  55 

Paid  August  1,  1780,  a  sum  less  than  the  interest  then 

due, $4  00 

Paid  December  1,  1780,  do.  do.         -         -        -     6  00 
Paid  February  1,  1781,  do.  greater  do.  -        60  00 


Remainder  for  a  new  principal, 

Interest  on  $970,55,  from  February  1, 1781,  to  July  1,  1781, 
(5  months,) 

Amount, 
Paid  July  1,  1781,  a  sum  exceeding  the  interest. 

Remainder  for  a  new  principal,  -         -         -         -        . 

Interest  on  $954,81,  from  July  1,  1781,  to  June  1,  1784,  (2 

years,  11  months,)         ----... 


70  00 

$970  56 

24  26 

1994  81 

40  00 

$954  81 

167  09 

Amount,  $1,121  9^ 
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Amount  brought  forward,  $1,121  90 

Paid  June  1,  1784,  a  sum  exceeding  the  interest,         -        -       300  00 

Remainder  for  a  new  principal,  -----    $821  90 

Interest  on  $821,90,  from  June  1,  1784,  to  October  1,  1786, 

(1  year  and  4  months,) 65  75 


Amount,  $887  65 

Paid  September  1,  1784,  a  sum  less  than  the  interest 

then  due, $12  00 

Paid  January  1,  1785,  do.  do.  -         -         -     15  00 

Paid  October  1,  1785,  do.  greater,  with  the  two 

last  payments,  than  interest  then  due,    -         -    50  00 


77  00 


Remainder  for  a  new  principal,          -----    $810  65 
Interest  on  $810,65,  from  October  1,  1785,  to  December  1, 
1790,  the  time  when  judgment  is  to  be  entered,  (5  years 
and  2  months,) 251  30 


Judgment  rendered  for  the  amount,  -        -         .        -    $1^061  95 


SECTION  III. 

OF  DAMAGES  IN  AN  ACTION  FOR  A  WRONG. 

In  actions  for  a  tort  or  wrongs  the  damages  may,  nay  should,  in  some 
cases,  exceed  the  mere  naked  injury  sustained.  Thus,  in  an  action  for 
seducing  a  wife  or  daughter,  or  for  a  breach  of  promise  of  marriage, 
which  is  in  nature  of  a  tort,(to)  exemplary  damages  are  frequently  giiren, 
on  the  ground  of  injured  feeling  and  reputation,  and  upon  a  considera- 
tion of  the  fortune  and  rank  of  the  parties  'y(x)  and  other  considerations 
to  which  we  adverted,  when  speaking  of  these  actions.  Vol.  I.  p.  393 
to  404. 

It  has  accordingly  been  held  that  in  an  action  on  the  case  by  a  father 
for  the  seduction  of  his  daughter,  he  may  show,  in  aggravation  of  dam- 


(10)  2  Maule  &  Selw.  408.  (x)  2  T.  R.  4.    Reeve's  Dom.  Rel. 

291.    8  John.  64.    1  Coxe's  R.  77;  79. 
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ages,  any  circumstances,  being  the  natural  consequences  of  the  guilty 
act,  although  they  did  not  transpire  till  after  suit  brought.(4)  The 
same  consideration  of  injured  feeling  has  been  held  a  proper  one  in  an 
action  on  the  case,  brought  by  a  parent  or  master,  for  the  loss  of  service 
from  an  assault  and  battery  committed  upon  his  child  or  servant. (^) 
So,  a  consideration  of  the  evil  example  of  the  defendant's  conduct,  is 
oftentimes  proper. (2)  But  in  an  action  by  a  mother  for  seducing  her 
daughter,  it  was  held  that  the  jury  erred  in  allowing  her,  as  damages,  a 
sum  for  bringing  up  the  child. (a) 

In  the  action  of  trespass,  where  the  conduct  of  the  defendant  has  been 
wilful,  malicious  or  cruel,  exemplary  damages,  or  smart  money,  is  also 
s  frequently  given,  by  way  of  punishment  to  the  defendant,  and  a  liberal 
indemnity  to  the  plaintiff  for  his  time  and  expense  in  seeking  his  remedy, 
as  well  as  his  damages,  properly  so  called  ;(&)  and  an  exercise  of  this 
discretion  is,  many  times,  highly  salutary  and  necessary.  Accordingly, 
in  an  action  for  enticing  away  the  plaintiff's  indented  servant,  the  gene- 
ral rule  is,  to  give  damages  for  the  value  of  the  service  during  the  time 
of  the  servant's  employ  with  the  defendant ;  but  the  jury  may,  in  aggra- 
vated cases,  give  the  whole  value  of  the  servant  in  damages,  for  the  whole 
time  during  which  he  is  indented. (c)  And  in  an  action  for  throwing 
poisoned  barley  upon  the  plaintiff's  premises,  in  order  to  poison  his 
poultry,  it  was  held  that  the  malicious  intent  of  the  defendant  might  be 
considered,  and  exemplary  damages  given  accordingly.(d)  Where,  how- 
ever, the  defendant  acts  in  good  faith,  supposing  the  goods  to  be  his 
own  ;  or  seizes  goods  under  an  execution,  supposing  them  to  be  the 
defendant's  in  the  execution,  and  in  other  cases  where  he  acts  under  a 
mistaken  or  doubtful  right,  it  would  be  the  height  of  absurdity  to  give 
any  thing  beyond  the  plaintiff's  actual  damages. 

In  trover  or  trespass,  for  taking  and  converting  goods,  the  increased 
value  of  the  chattel  converted,  at  the  time  of  demand,  at  any  subsequent 
time,  or  even  down  to  the  time  of  the  trial,  with  interest  from  the  time 
of  conversion,  may  be  allowed, in  the  discretion  of  the  justice  or  jury.(€) 
And  indeed,  in  trover,  the  true  rule  of  damages  is,  the  highest  price  in- 


y)  a  T.  R.  4.  See  20  Wen.  210,  S  P.  (d)  2  Stark.  R.  317. 

[z)  3  John.  66.  (e)  2  Cainei'  Cas.  in  Error,  216.    2 

a)  5  Cowen,  106.  John.  280.    8  id.  446.    1  Car.  &  Payne, 

[b)  14  John.  352.  625.    See  20  Wen.  91. 
e)  Anth.  N.  P.  R.  94.    See  4  Moore, 
12.^    1  Stark.  287. 

(4)  21  Wen.  79. 
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termediate  the  time  of  conversion  and  trial. (/)  But,  in  general,  the 
measure  of  damages,  in  these  cases,  is  the  Talue  of  the  goods  at  the  time 
and  place  of  conversion  ;(g)  though  it  is  always  proper  to  allow  interest 
by  way  of  damages  upon  that  value,  from  the  time  the  goods  were  ta- 
ken, or  wrongfully  converted.  A  bailee,  or  one  having  a  special  prop- 
erty in  chattels,  being  answerable  to  the  general  owner,  unless  he  takes 
good  care  of  them,  may  recover  their  whole  value  in  damages  against  the 
wrongdoer,  who  takes  them  away  ;(A)  and  this,  though  the  bailment  is 
merely  gratuitous.(r)  In  trover,  for  a  bill  of  exchange,  the  measure  of 
damages  is  the  principal  and  interest  due  thereon,  at  the  time  of  the  con- 
version.(j)  The  price  at  which  goods  are  sold  at  a  sheriflF's  or  consta- 
ble's sale  is  not  necessarily  th.e  measure  of  damages  in  trover,  if  the  sale 
be  wrongful ;  but  where  the  plaintiff  is  an  assignee,  as  he  must  have 
sold  the  goods  if  they  had  come  to  him,  juries  are  often  induced  to  find 
a  verdict  for  no  more  than  th^  sum  at  which  the  sheriff  actually  sold. (A:) 
And  where  the  property  of  a  party  is  sold  under  illegal  process,  and  the 
sum  demanded  is  raised  by  a  bid  of  an  agent  of  such  party,  who  pur- 
chases for  the  benefit  of  his  principal,  and  pays  for  the  same  with  the 
money  of  his  principal,  the  measure  of  damages,  in  an  action  of  trespass, 
is  the  amount  of  the  bid  and  interest,  and  not  the  value  of*  the  property 
sold.(/) 

Where  property  is  wrongfully  taken^  the  subsequent  sale  of  it  under 
an  execution  in  favor  of  the  wrongdoer ^  will  not  save  the  party  from  an- 
swering in  damages  to  the  full  value  of  the  property.  Perhaps  if  the 
execution  were  in  favor  of  a  third  person  against  the  owner,  that  fact 
might  be  shown  in  mitigation  of  damages.(m) 

If  a  box  of  clothes,  packed  by  the  party's  own  hand,  be  sent  by  a  car- 
rier and  lost ;  in  an  action  to  recover  the  value,  the  justice  or  jury  should 
give  the  fair  value  of  it  in  damages,  although  what  particular  articles  the 
box  contained  cannot  be  proved. (n) 

If  by  the  negligence  of  A.,  on  building  his  house  adjoining  that  of  B., 
the  house  of  B.  is  thrown  down,  A.  is  liable  only  for  such  sum  in  dam- 
ages as  was  the  value  of  the  old  house,  and  not  the  whole  expense  of 
building  a  new  one.(o) 


(/)   3  Cowen,  82.     The  same  rule  (i)  1  Barn,  k  Aid.  59. 

prevails  in  an  action  for  the  non-delivery  m)  3  Camp.  477. 

of  goods  contracted  to  be  delivered  at  a  (k)  3  Car.  &  Payne,  344. 

specified  time,  where  the  price  is  paid  (I)  9  Wen.  36. 

in  advance.    7  Cowen^  681.    But  see  5  (m)  21  id.  394. 

Wen.  395,  by  the  Chancellor.  (n)  2  Car.  &  Payne,  613. 

(g)  14  John.  128.    Anth.  N.  P.  156.  (0)  Peake*s  Add.  Cas.  15. 

(/i)  5  Binney,  457. 
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In  an  action  for  encroaching  on  the  plaintiff's  wharf  or  landing,  the 
rule  of  damages  is  the  current  value  of  the  landing,  during  the  time  of 
the  encroachment. (r) 

In  an  action  against  a  sheriff  for  an  escape  from  mesne  process,  (and, 
by  parity,  against  a  constable  for  an  escape  from  a  warrant,)  the  plaintiff 
is  entitled,  'prima  facie^  to  recover  his  whole  demand,  as  it  stood  against 
the  original  defendant ;  and  it  lies  with  the  defendant  in  the  action  for 
the  escape,  to  show  that  the  plaintiff's  damage  is  less  than  his  whole 
debt,  by  proving  the  inability  of  the  defendant  to  pay.  And  it  seems, 
that  if  the  original  defendant  has  property  at  the  time  of  the  escape,  the 
plaintiff  is  entitled  to  recover  the  whole  value  of  such  property,  as  dam- 
ages  in  the  action  for  an  escape,  if  it  do  not  exceed  .the  debt  due  from  the 
one  who  escaped,  with  the  costs  of  the  action  from  which  he  escaped. 
This  is  upon  the  presumption  that  the  confinement  of  the  defendant 
would  have  coerced  the  appropriation  of  such  property  to  the  payment 
of  the  debt.(io)  The  same  rule  would  probably  prevail  in  case  of  a 
false  return,  or  neglect  to  arrest. (cc)  And  where  an  attorney  neglects  to 
defend  a  suit  in  which  he  is  retained,  and  in  consequence  thereof,  judg- 
ment by  default  is  obtained  against  his  client,  he  is,  prima  facie,  liable 
to  the  amount  of  the  whole  recovery. (y)  And  so,  by  parity,  where  an 
oflScer  neglects  to  arrest,  &c.,or  makes  a  false  service  and  return  of  pro- 
cess, by  which  a  party  is  thrown  in  default.  In  these  cases,  however, 
the  defendant  may  mitigate  the  damages,  by  showing  that  a  debt  was 
due,  that  there  was  no  defence  to  the  action,  <fcc.  &c.(z) 

In  an  action  on  the  case  for  wrongfully  taking  a  horse  and  wagon 
belonging  to  the  plaintiff,  from  the  possession  of  a  third  person  to  whom 
they  had  been  let,  and  using  them,  damages  are  recoverable  for  the  time 
spent  and  expenses  incurred  in  searching  for  the  property,  provided  such 
damages  are  specially  claimed  in  the  declaration. (a) 


(e)  Anth.  N.  P.  85.  (y)  7  Bing.  413.    1  Barn.  &  Adolph. 

(w)  9  John.  300.    See  also  17  Wen.    415. 
543.  {z)  Id.    See  10  Conn.  R.  1.    See  also 

(x)  See  Ld.  Raym.  1411.  20  Wen.  321. 

(a)  20  Wen.  223. 


OF  DAMAGES.  479 


SECTION    IV. 

OF   DAMAGES    IN     REFERENCE    TO    THE   TIME     WHEN    THE    ACTION    IS    COM- 
MENCED,  AND    THE    FORM   OF    PROCEEDING    IN    THE   SAME. 

We  have  before  seen  that  the  plaintiff  can  recover  no  more  damages 
than  he  claims  by  his  declaration. (6)  If  the  jury  find  more,  he  must  re- 
linquish the  excess  ;(c)  and  this  must  be  done  before  the  justice  renders 
judgment ;  if  not  done  till  afterwards,  it  is  too  late  to  save  the  judgment 
from  a  reversal  for  the  error.(/i)  So,  where  the  jury  find  damages  for 
the  defendant,  when  he  is  entitled  to  none  ;  as  where  no  set-off  is  claim- 
ed or  allowable ;  the  defendant  may  remit,  and  the  justice  may  strike 
out  the  damages  found,  and  give  judgment  for  the  defendant,  general- 
ly.(e)  This  is  the  rule  at  common  law  ;  but  it  is  also  provided  by  stat- 
ute, that  when  a  balance  is  found  in  favor  of  a  party,  either  by  the  ver- 
dict of  a  jury,  or  upon  a  hearing  before  the  justice,  exceeding  the  sum 
for  which  a  justice  is  authorized  to  give  judgment,  such  party  may  re- 
mit and  release  the  excess,  and  may  take  judgment  for  the  residue. (5) 

So,  if  the  verdict  exceed  the  amount  claimed  in  the  declaration,  the 
plaintiff  may  remit  the  excess,  and  take  judgment  for  the  sum  de- 
manded.(6) 

It  is,  moreover,  a  general  rule,  that  the  plaintiff  cannot,  in  a  personal 
action,  (and  this  kind  of  action  alone  is  cognizable  before  a  justice,)  re- 
cover any  damages,  except  those  which  arose  before  the  commencement 
of  the  suit.(/)  But  wherever  a  duty  is  incurred,  pending  the  suit,  in- 
cident to,  or  growing  out  of  the  cause  of  action  for  which  the  suit  is 
brought,  for  which  no  satisfaction  can  be  had  by  a  new  suit,  such  duty 
shall  be  included  in  the  judgment  to  be  given  in  the  action  already  de- 
pending. Thus,  in  an  action  of  assumpsit  for  principal  and  interest,  the 
latter  should  be  brought  down  to  the  time  of  the  judgment,  the  interest 
being  a  mere  accessary  to  the  principal,  for  which  no  separate  action 


(6)  1  Caines,  593.    2  W.  Bl.  1300.  (d)  See  4  John.  414.    2  Str.  1110. 

(c)  Bac.   Abr.  tit.  Damages,  (d;  2.    2  W.  Blac.  1300. 
See  7  Wen.  330.    1  H.  Bl.  643.  (0  4  John.  414. 

(/)  10  Co.  116, 117. 


(5)  See  2  R.  S.  177,  §  125.    Barber  v.  Rose,  5  Hill,  76. 

(6)  Per  Gowen,  J.  5  HUl,  76. 
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will  He.(g)     So,  in  an  action  on  the  case,  by  a  father,  for  the 
of  his  daughter,  he  may  show,  in  aggravation  of  damages,  an; 
stances,  being  the  natural  consequences  of  the  guilty  act,  althoj 
did  not  transpire  until  after  suit  brought.(7)     But  when  a  nei 
will  lie  for  any  duties  or  demands  arising  since  action  brouj 
cannot  be  included  in  the  first  suit.     Thus,  in  an  action  of  coy< 
the  non-payment  of  rent,  if  any  rent  fall  due  after  action  commj 
must  be  made  the  subject  of  a  subsequent  suit.     And  in  tres] 
indeed,  in  torts  generally,  new  actions  may  be  brought  as  often  as  new 
injuries  and  wrongs  are  repeated,  and  hence  damages  ought  to  be  assess- 
ed only  up  to  the  time  of  the  wrong  complained  of.(A)     Upon  this 
principle  it  is,  that  where  the  plaintiff  declares  that  the  defendant  en- 
ticed away  his  servant,  by  which  he  lost  his  service,  from  such  a  time, 
(before  the  commencement  of  the  suit,)  to  such  a  day,  (after  the  com- 
mencement of  the  suit,)  and  judgment  is  given  for  the  plaintiff,  general- 
ly, w^ithout  distinguishing  that  damages  are  allowed  for  the  time  only 
which  preceded  the  commencement  of  the  suit,  such  judgment  is  erro- 
neous, (t)     And  it  is  a  general  rule,  that  where  a  declaration  claims 
damages,  as  arising  from  some  matter,  either  previous  to  the  plaintiff's 
having  any  cause  of  action,  or  subsequent  to  the  commencement  of  the 
suit,  and  a  verdict  or  judgment  is  rendered  upon  such  a  declaration  for 
damages  generally,  it  is  erroneous ;  for  it  appears  from  the  face  of  the 
proceedings,  in  such  a  case,  that  the  plaintiff's  whole  claim  was  allowed, 
or  if  it  was  not  so  allowed  in  fact,  it  is  impossible  to  know  this,  from 
any  thing  appearing  in  the  verdict  or  judgment,  by  which  the  damages 
are  assessed. (J)     To  remedy  this,  the  jury  who  give  their  verdict,  or 
the  justice  who  gives  judgment  for  the  damages,  may,  in  such  verdict  or 
judgment,  state  specially,  that  damages  are  given  only  for  the  particular 
time  allowable. 


(g)  2  Burr.  1086,  7.    8  John.  229.  (t)  2  Saund.  169. 

(X)  2  Burr.  1087.  (j)  See  2  Williams'  Saund.  17L 

C7)  21  Wen.  79. 
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SECTION  V. 


IN6  THE  DAMAGES,  WHEBE   THERE   ARE   SEVERAL   DEFENDANTS. 


If  several  defendants  are,  in  the  same  action,  charged  with  a  joint 
wrong,  and  all  are  found  guilty,  the  damages  must  be  joint,  and  one  can- 
not be  found  guilty  in  so  much  damages,  and  another  in  another  ;{k) 
for,  in  such  case,  we  have  seen  that  the  act  of  one  defendant  is  the  act 
of  all ;(/)  and  is  not,  therefore,  susceptible  of  severance ;  and  this  is  the 
rule,  even  if  the  defendants  sever  in  pleading,  or  one  suffer  judgment  by 
default,  if  there  be  but  one  trespass,  of  which  both  are  found  guilty  ;(m) 
and  if  the  plaintiff  collect  the  whole  damages  of  one,  that  one  cannot 
compel  the^Dthers  to  contribute.(n)  But,  it  was  held  in  one  case,  that 
if  a  party  recover  damages,  in  case,  against  one  of  two  joint  coach  pro- 
prietors for  an  injury  sustained  by  the  negligence  of  their  servants,  such 
proprietor  may  maintain  an  action  against  his  co-proprietor  for  contri- 
bution, if  he  prove  that  he  was  not  present  when  the  accident  occurred. (o) 
Where  there  are  several  defendants,  one  or  more  of  whom  join  issue, 
and  the  others  either  confess  the  action,  generally,  thus  leaving  the  dam- 
ages to  be  assessed,  or  where  they  demur  and  have  judgment  against 
them,  or  do  not  plead  at  all,  so  that  no  issue  is  joined  as  to  them  ;  in 
this,  or  the  like  cases,  where  a  jury  is  demanded  for  trial,  the  damages 
should  still  be  assessed  all  atone  time, and  the  venire  should  run  in  these 
words,  "  as  well  to  try  the  isstie  joined^  as  to  enquire  of  the  damages^ 
between  James  Jackson^  plaintiff j  and  A.  B.  C,  D.  and  E.  defendants.^^ 
In  such  cases  the  jury,  where  those  who  plead  are  acquitted,  may,  in  an 
action  for  a  tort,  assess  damages  against  the  others.  And  it  is  the  na- 
ture of  a  tort,  that  one  defendant  may  be  found  guilty,  and  another  ac- 
quitted, according  to  the  truth  of  the  case,  excepting  the  instance  no- 
ticed ante,  p.  269.  But  this  is  generally  otherwise  in  assumpsit,  cove- 
nant and  other  actions  sounding  in  contract,  where  the  plea  of  one,  if 
found  true,  shall  acquit  all,  even  though  the  others  do  not  plead,  or 
where  they  have  judgment  pass  against  them  upon  demurrer  ;  for,  in 
these  cases,  the  plea  generally  goes  to  the  whole  cause  of  action.     Yet 


(k)  See  2  WilUams'  Saand.  171.  6        (m)  6  Gowen,  813. 
Burr.  2790.    6  T.  R.  199.  On)  8  T.  R.  186. 

(I)  Ante,  p.  408.  (o)  2  Carr.  Sc  Payne,  417. 

Vol.  n.  61 
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to  this  there  are  exceptions,  as  where  one  pleads  the  insolvent  act,  bank- 
ruptcy, infancy,  or  other  defence  merely  personal  in  its  nature. (p)  Here, 
though  the  plea  be  found  true,  it  is  a  defence  strictly  confined  to  the 
person  who  pleads  it ;  and  does  not  go,  like  defences  in  most  other 
cases,  to  destroy  the  right  of  action  in  respect  to  all  the  defendants.(9) 
And  in  actions  for  a  wrong,  the  justice  or  jury  may  find  one  defendant 
guilty  of  the  trespass  at  one  time,  and  the  other  at  another  ;  or  one  of 
them  guilty  of  part  of  the  trespass  or  trover,  and  the  other  of  another ; 
or  some  guilty  of  the  whole  trespass,  and  the  others  guilty  of  part  only  ; 
in  all  which  cases,  several  damages  are  to  be  assessed. (r) 


(p)  3  Caines,  4.    2  John.  279.    6  id.        (r)  See  Grah.  Pnc.  2d  ed.  320,  and 
160.  cases  there  cited. 

(jq)  See  Bac.  Abr.tit.  Damages, (d)  4. 
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'  A  JUSTICE  having  no  power  to  arrest  a  judgment,  or  awanrd  a  new 
trial,(a)  the  next  subject  I  shall  consider  is  the  different  kinds  of  judg- 
ment he  is  to  give  upon  the  various  matters  litigated  before  him  ;  pre- 
mising, however,  that  in  whatever  language  or  form  the  judgment  may  be 
given,  the  law  will,  notwithstanding,  consider  what  should  have  been 
the  judgment  in  the  given  case,  and  ascribe  the  proper  effect  to  it, 
whether  it  be  worded  or  conceived  in  proper^  form  or  not. (6)  Thus, 
where  a  justice  waited  the  four  days,  and  then  gave  judgment  of  nonsuit 
against  the  plaintiff,  not  having  a  right  so  to  do,  the  supreme  court  con- 
sidered it  the  same  as  though  a  judgment  on  the  merits  had  been  ren- 
dered, and  held  it  a  bar  to  another  suit.(c)  So,  where  no  judgment  was 
rendered  by  the  justice  on  the  verdict  of  a  jury,  the  supreme  court  con- 
sidered what  ought  to  be  done  in  this  respect,  as  done,  overlooking  this 
lack  of  form,  and  making  the  verdict  a  bar  to  a  subsequent  suit.((i) 
And  so,  by  parity  of  reasoning,  where  a  final  judgment,  as  on  the  mer- 
its, is  given,  when  it  ought  to  be  a  nonsuit,  &c.,  it  can  only  have  the 
effect  of  a  nonsuit,  whatever  the  magistrate  may  call  it.  t 

And  where,  after  a  trial  before  a  justice,  without  a  jury — the  action 
being  for  a  wilful  trespass,  in  overturning  the  plaintiff's  wagon — ^judg- 
ment was  rendered  against  the  defendant  thus — "  for  $3,37,  together 


»  2  John.  181.  (c)  11  John.  457.    10  Wen.  619.    See 

%  10  Wen. -619,  622.  ante,  pp.  167,  335, 360. 

((0  2  John.  181,  191. 
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with  treble  damages,  making  in  all  $5,89  for  damages  and  $2,66  costs — 
whole  judgment  for  damages  and  costs,  $8,65  ;''  it  was  held  by  the  su- 
preme court,  that  the  judgment,  though  informal,  was  not  erroneous ; 
as  it  merely  imported  an  allowance  on  the  part  of  the  justice  of  some- 
thing beyond  the  damages  which  the  plaintiff  had  actually  sustained,  in  a 
case  where  such  allowance  was  proper.(l) 

It  is  then  material  to  consider  the  different  kinds  of  judgment,  in  or- 
der to  determine  their  nature  and  operation  only  ;  without  regard  to  the 
form  of  their  entry,  which  is  seldom  preserved  in  practice  among  the 
proceedings  of  the  justice,  except,  perhaps,  when  he  sets  it  forth  in  a 
return  to  a  writ  of  certiorari. 

Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon 
the  matter  contained  in  the  record.  This  record  is  drawn  up  with  a 
good  deal  of  formality  in  the  higher  courts,  and  sets  forth  the  pleadings, 
continuances,  jury  process,  verdict,  judgment,  &c.  and  though  the  form 
is  hardly  known  in  a  justice's  court,  yet  the  substantial  rules  of  proceed- 
ing therein  rest  upon  the  same  principles  as  in  the  highest  courts  of 
common  law.  These  judgments  are  of  five  sorts.  1.  Where  the  facts 
are  confessed  by  the  parties,  and  the  law  determined  by  the  court ;  as 
in  case  of  judgment  upon  demurrer.  2.  Where  the  law  is  admitted  by 
the  parties,  and  the  facts  disputed  ;  as  in  case  of  judgment  uponva  ver- 
dict j  or  the  finding  of  facts  by  the  justice.  3.  Where  both  the  fact  and 
the  law  arising  thereon  are  admitted  by  the  defendant,  which  is  the  case 
of  a  judgment  by  confession;  default^  properly  speaking,  being  inappli- 
cable to  a  justice's  court.(€)  4.  Where  the  plaintiff  is  convinced  that 
either  the  facts,  or  law,  or  both,  are  insufficient  to  support  his  action, 
and  therefore  abandons  or  withdraws  his  prosecution,  which  is  the  case 
in  judgments  upon  a  nonsuit  or  retraxit y  &c. ;  or,  5.  and  lastly,  where 
from  some  facts  elicited  upon  the  trial,  or  some  proceedings  taken  by 
either  of  the  parties,  the  justice's  jurisdiction  ceases,  as  in  the  case  of  a 
judgment  of  discontinuance,  upon  its  appearing  that  the  justice  is  a  ma- 
terial witness,  or  that  the  amount  of  the  claims  of  both  parties  exceeds 
$400,  &c. 

The  judgment,  though  pronounced  or  awarded  by  the  justice,  is  not 
his  determination  or  sentence,  but  the  determination  or  sentence  of  the 
law.  It  is  the  conclusion  that  naturally  and  regularly  follows  from  the 
premises  of  law  and  fact  which  stand  in  the  syllogistic  form,  noticed 


(e)  See  ante,  p.  385. 
(1)  Tifft  V.  Culver,  8  HUl,  180. 
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ante,  p.  288,  while  speaking  of  demurrers  and  issue8.(/)  This  judg- 
ment cannot  be  rendered  on  Sunday,  although  the  verdict  of  a  jury,  em- 
pannelled  before  Sunday  commenced,  may  be  received  on  that  day.(g) 

1.  Suppose  the  defendant  demurs  to  my  whole  declaration,  or  to  any 
single  count  of  my  declaration,  and  I  join  in  demurrer ;  the  justice  gives 
?L  judgment  that  my  declaration  or  count  is  sufficient^  or  insufficient  in 
law;  if  there  be  an  issue  of  fact  upon  some  of  the  counts,  he  gives  a 
separate  judgment  upon  the  count  demurred  to,  that  it  is  sufficient  or  in- 
sufficient^ and  then  goes  on  to  try  and  decide  the  issue  of  fact,  thus  ren- 
dering two  separate  judgments  in  the  cause ;  and  so,  if  any  other  plead- 
ing in  the  cause  be  demurred  to,  or  one  pleading  questioned  by  demur- 
rer, and  the  other  taken  issue  upon,  as  to  the  fact ;  for  all  the  issues, 
both  of  law  and  fact,  must  be  disposed  of  by  the  proper  judgment. 

2.  Several  issues  of  fact  may  also  be  joined  in  a  cause,  upon  different 
counts,  or  upon  different  pleas,  on  some  of  which  a  verdict  or  judgment 
may  pass  for  the  plaintiff,  and  upon  some  for  the  defendant ;  as  where 
several  different  pleas  are  interposed  to,  and  issues  joined  upon,  different 
counts  in  the  declaration. 

It  is  provided  by  statute,  that  judgment  for  the  defendant,  with  costs, 
shall  be  rendered  whenever  a  trial  has  been  had,  and  it  be  found  by  ver- 
dict, or  by  the  decision  of  the  justice,  that  the  plaintiff  has  no  cause  of 
action  against  the  defendant ;  and  if  upon  the  trial  of  the  cause,  or  upon 
an  ex  parte  hearing,  in  those  cases  where  it  may  be  had  upon  the  defen- 
dant's failing  to  appear,  a  sum,  in  debt  or  damages,  shall  be  found  in  fa- 
vor of  the  plaintiff,  then  judgment  shall  be  rendered  against  the  defen- 
dant for  such  debt  or  damages,  and  the  costs.  (A) 

There  is  no  such  thing  in  a  justice's  court,  as  a  judgment  by  default 
against  the  defendant.  His  absence  at  the  return  day  of  the  process,  or 
at  the  adjourned  day,  is  not  construed  into  a  confession  of  any  thing.' 
But  the  justice  must,  in  such  case,  first  waiting  for  the  plaintiff  to  appear, 
(which  is  essential,)  (t)  proceed  at  the  very  place  mentioned  in  the  pro- 
cess,(J)  or  appointed  by  the  adjournment,(A:)  and  hear  the  proofs  and 
allegations  of  the  plaintiff,  and  determine  the  same  in  the  same  manner 
as  if  an  issue  were  joined.  (/)  And  in  one  case,  where  it  did  not  appear 
in  the  return  to  a  certiorari,  that  the  summons  contained  any  time  or 
place  of  appearance,  judgment  was  for  this  reason  reversed. (m)    Where 


/)  And  see  3  Bi.  Comm.  395,  6.  (j)  1  John.  Cm.  243.    12  John.  417. 

g)  16  John.  119.    Vol.  I.  p.  643.  (*)  1  Cowen,  112. 

h)  2  R.  Si  176,  §  120,  1.  IV)  2  R.  S.  173,  §  92; 

[%)  9  John.  140 ;  and  see  ante,  634, 6.  (m)  17  Wen.  617. 
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the  defendant,  however,  neglects  to  appear  at  the  return  day  of  the  pro- 
cess, and  the  justice  has  adjourned  the  cause  to  another  day,(n)  the  de- 
fendant is  then  precluded  from  giving  any  evidence  on  his  part,  except 
in  mitigation  of  damages,  and  this  he  may  do  at  any  time  before  the 
cause  is  finally  submitted,  but  he  has  no  right  to  introduce  or  proTe  any 
matter  which  would  be  the  proper  subject  of  a  plea.  But  the  defendant 
will  be  permitted  to  plead,  if  he  appear  on  the  return  day  of  process, 
before  adjournment,  or  after  adjournment,  if  the  plaintiff  be  present  in 
court,  or  at  any  time  before  the  closing  of  the  plaintiff's  case,  if  he  pro- 
ceed to  trial  on  the  return  day.(o)  And  where  an  issue  has  been  joined, 
and  the  cause  adjourned,  if  the  defendant  appear  at  the  adjourned  day, 
at  any  time  before  the  cause  is  finally  submitted,  though  the  trial  may 
have  progressed,  and  the  plaintiff  may  have  closed  his  case,  yet  he  may 
go  into  his  fnll  defence  upon  the  issue  joined,  the  same  as  though  he 
had  appeared  in  the  first  instance.(  p)  And  in  a  late  case  it  was  held 
that  a  justice  might,  in  his  discretion^  upon  terms ^  permit  a  defendant  to 
come  in  and  plead,  who  did  not  appear  on  the  return  of  a  summons  per- 
sonally served,  but  subsequently  appeared  on  the  day  to  which  the  cause 
was  adjourned  at  the  request  of  the  plaintiff.(9) 

3.  Judgments  by  confession.  The  following  are  the  provisions  of  the 
revised  statutes  in  relation  to  judgments  by  confession. (r)  A  justice 
of  the  peace  may  enter  a  judgment,  by  confession  of  the  defendant,  in 
any  case  where  the  debt  or  damages  confessed,  shall  not  exceed  two 
hundred  and  fifty  dollars,  with  such  stay  of  execution  as  may  be  agreed 
on  by  the  parties  interested  in  such  judgment.  No  confession  shall  be 
taken,  or  judgment  rendered  thereon,  unless  the  following  requisites  be 
complied  with  :  1.  The  defendant  must  personally  appear  before  the 
justice  :  2.  The  confession  shall  be  in  writing,^sign^d  by  the  defendant, 
and  filed  with  the  justice  :  3.  If  the  judgment  be  confessed  for  a  sum 
exceeding  fifty  dollars,  the  confession  shall  be  accompanied  by  the  afi[ida- 
vit  of  the  defendant  and  plaintiff,  stating  that  such  defendant  is  honestly 
and  justly  indebted  to  the  plaintiff  in  the  sum  named  in  such  afiSdavit, 
over  and  above  all  just  demands  which  he  has  against  him,  and  that  such 
confession  is  not  made  or  taken  wijth  a  view  to  defraud  any  creditor. 
Every  judgment  confessed  without  a  compliance  with  the  above  provis- 
ions, i^  void  as  against  all  persons,  except  a  purchaser  in  good  faith  of 


(fi)  11  John.  69.  (9)  21  Wen.  454.    And  see  ante,  p. 

(0)  12  Wen.  150.    15  John.  86.  301 ;  Vol.  I.  p.  578  to  583. 

(p)  16  John.  180.    12  Wen.  150.  (r)  2  R.  S.  175,  §.113, 114, 115. 
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any  goods  or  chattels,  lands  or  tenements,  under  such  judgment,  and  exi 
cept  the  defendant  making  such  confession. 

The  above  statute  does  not  demand  the  appearance  of  the  plaintiff,  as 
one  of  the  requisites  to  be  complied  with,  in  order  that  the  judgment 
rendered  upon  the  confession  shall  be  valid  :  and  the  want  of  such  ap- 
pearance cannot  be  taken  advantage  of  by  the  defendant,  at  least ;  he 
having  by  his  confession,  waived  any  right  he  may  have  had  to  object  on 
that  account.     And  the  plaintiff  is  probably,  in  such  case,  bound  by  the 
judgment,  only  so  far  as  he  expressly  or  impliedly,  (by  leaving  with  the 
justice  a  statement  of  his  demand,)  authorized  him  to  receive  a  confes- 
sion, and  enter  judgment.     He  would  not,  at  least,  in  case  of  a  confes- 
sion for  a  less  sum  than  was  his  due,  be  bound  to  receive  it  in  satisfac- 
tion of  his  whole  debt.(^) 

*  The  statute  is  probably  applicable  to  all  confessions,  whether  made 
after  suit  commenced,  or  voluntarily,  without  process.  There  is  nothing 
in  its  language,  at  least,  to  negative  such  an  inference,  nor  has  there  been 
since  the  passage  of  the  act,  any  decision  defining  the  extent  of  its  ope- 
ration. The  safer  course  will  therefore  be,  to  follow  strictly  the  requi- 
site^  of  the  statute ;  as  well  where  the  confession  is  made  after  suit  com- 
menced, as  in  cases  of  voluntary  appearance  before  the  justice.  The 
confession  ought,  in  strictness,  to  say  whether  the  damages  confessed 
arose  upon  tort  or  contract,  in  order  that  the  justice  may  know  whether 
the  execution  to  be  issued  on  the  judgment,  should  contain  a  clause  au- 
thorizing an  arrest. 

Form  of  confession  of  judgment. 

To  Franklin  Hoagl  Esquire,  one  of  the  justices  of  the  peace  of  the 
county  of  Saratoga. 

I  do  hereby  confess  judgment,  on  a  demand  arising  upon  contract,  (or 
tort)  in  favor  of  John  Doe^  for  the  sum  of  fifty  dollars  damages,  (or, 
^'  debt^^)  besides  costs,  and  aiithorize  you  to  enter  judgment  against  me 
aiccordingly.  Dated  at  Saratoga  Springs,  in  said  county,  the  1st  day  of 
Decem'ber,  1844. 

James  Jackson. 
'    In  presence  of 

Franklin  Hoag,  Justice, 


(«)  See  Vol.  I.  p.  586,  587. 


^ 
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If  the  debtor  consent  to  the  issuing  of  execution  within  the  time  limit- 
ed by  statute,  he  should  add  at  the  end  of  the  above  confession,  '^  and 
consent  that  execution  issue  immediately j^^  or,  "  after  twenty  days^^  ac- 
cording to  the  time  agreed  on.  The  confession  should  be  for  a  specific 
sum.  A  judgment  entered  on  such  a  sum  as  A.  and  B.  should  award, 
is  bad,  the  confession  being  made  before  the  award  is  declared  ;  for  a 
justice  has  no  power  to  enter  a  confession  for  an  uncertain  and  unliqui- 
dated amount. (^)  But  a  confession  for  the  amount  of  a  note  described, 
so  as  to  be  capable  of  being  identified,  or  for  a  sum  to  be  ascertained  by 
calculation,  would  probably  be  good.(u)  A  confession  for  such  a  de- 
mand as  the  plaintiff  shall  present  to  the  justice  is  revocable,  at  any  time 
before  judgment  entered  thereon. (v) 

Affidavit  where  confession  is  for  a  sum  exceeding  fifty  dollars,      ' 

Saratoga  County,  ss  :  We  John  Doe  and  James  Jackson^  the  par- 
ties named  in  the  foregoing  (or  annexed)  confession  of  judgment,  being 
duly  sworn,  severally  say,  that  the  said  James  Jackson^  is  honestly  and 
justly  indebted  to  the  said  John  Doe^  in  the  sum  of  one  hundred  dollars, 
over  and  above  all  just  demands,  which  the  said  James  Jackson  has 
against  the  said  John  Doe,  and  that  the  above  (or,  annexed)  confession 
is  not  made  or  taken  with  a  view  to  defraud  any  creditor. 

John  Doe. 

Jam£s  Jackson. 

• 

Subscribed  and  sworn  before  me,  this  ? 
1st  day  of  December,  1844.  ) 

Franklin  Hoag,  Justice. 

This  affidavit  should  be  taken  by  the  justice  before  whom  the  confes- 
sion is  made,'  and  by  no  other  officer ;  and  if  there  arei^more  than  one 
plaintiff  or  defendant,  it  should,  in  strictness,  be  made  by  all  of  them  ; 
though  perhaps  this  is  not  necessary  in  all  cases.(w?)  Within  the  prin- 
ciple of  the  case  of  Cornell  v.  Cook,(x)  it  would  probably  be  regular 
under  the  statutes  now  in  force,  for  a  creditor,  having  a  demand  ex- 
ceeding one  hundred  dollars,  to  take  from  his  debtor  several  confessions, 
each  for  a  sum  less  than  one  hundred  dollars,  to  the  full  amount  of  his 
claim,  and  thus  avoid  the  necessity  of  making  the  affidavit  required  by 
the  statute. 


'0  4  John.  423.  M  See  Edw.  Traat.  8d  ed.  115. 

[u)  See  Edw.  Traat  8d  ed.  115.  (x)  7  Cowen,  810. 

tv)  8  John.  147. 
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4-  Judgment  (^  nonsuit^  with  costs,  is  to  be  readered  against  a  plain- 
tiff in  the  following  cases  :  1.  If  be  discontinue  or  withdraw  his  action  : 
2,  If  he  fail  to  appear  on  the  return  of  any  process  within  one  hour  after 
the  same  was  returnable  :  3.  If,  after  an  adjournment,  he  fail  to  appear 
within  one  hour  after  the  time  to  which  the  adjournment  shall  have  been 
made  :  4.  If  he  become  nonsuited  on  the  trial  :  5.  If  he  shall  not  ap- 
pear on  the  coming  in  of  the  jury  to  hear  their  verdict. (y)  • 

We  have  seen  how  far  the  rule  requiring  the  justice  to  nonsuit  the 
plaintiff,  if  he  fail  to  appear  within  the  time  prescribed  by  the  process  or 
adjournment,  has  been  relaxed. (z)  When  the  justice  should  nonsuit  him 
for  insufficiency  of  evidence,  and  at  what  time  he  should  voluntarily  sub- 
mit to  a  nonsuit  in  case  he  elect  so  to  do  on  account  of  the  failure  of  his 
proof,  and  in  order  to  prevent  a  judgment  against  him  whtch  would  be 
§  bar  to  a  subsequent  action,  see  ante,  pp.  335,336,  353. 

5.  Judgment  of  discontinuancey  which  is  a  mere  suspension  of  the 
proceedings  without  affecting  the  merits  of  the  action,  is  rendered  in 
several  cases  specified  by  statute;  as  where  a  justice  is  a  material  wit- 
ness ;(a)  or  where  the  defendant's  set-off  exceeds  the  plaintiff's  claim 
by  more  than  fifty  dollars,  and  he  does  not  require  it  to  be  set  off  ;(6) 
or  where  it  appears  on  the  trial  of  a  cause  that  the  total  amount  of  the 
plaintiff's  demand  and  defendant's  set-off  exceeds  four  hundred  dol- 
lars ;(c)  or  where  a  question  of  title  to  land  arises  from  the  plaintiff's 
own  showing.(d)  In  all  these  instances,  except  the  first,  the  judgment 
is  for  the  defendant  with  costs.  .  There  are  other  cases  where  the  pro- 
ceedings are  discontinued,  but  where  no  judgment  is  rendered  against 
either  party  for  damages  or  costs,  as  where  the  defendant  interposes  a 
plea  of  title  ;{e)  or  the  justice,  after  the  issuing  of  process^  discovers  his 
relationship  to  one  of  the  parties  ;{f)  or  where  he  is  absent  on  the  day 
.  of  trial  ;{g)  and  other  instances  which  have  been  noticed  in  the  preced- 
ing pages  under  their  several  heads. 

On  a  defendant's  making  the  affidavit  required  by  the  statute,(2)  stat- 
ing that  the  justice  is  a  material  witness  for  him,  and  that  the  facts  he 
relies  on  cannot  be  shown  by  any  other  witness,  the  suit  must  be  discon- 
tinued.    The  justice  cannot  refuse  to  enter  judgment  of  discontinuance 


(y)  2  R.  S.  176,  §  119.  (c)  Id.  §  54.    Ante,  194. 

(z)  Vol.  I.  pp.  678,  680.    Ante,  pp.  *  (d)  Id.  168,  §  63.    Ante,  p.  272. 

300,  301.  '  (e)  Ante,  p.  279. 

2  R.  &  176,  §  118.  (/)  Ante,  pp.  334, 335.    21  Wen.  63. 

Id.  167,  §  63.    Ante,  pp.  193,  ^94.  (g)  Vol.  L  p.  580. 


Hi 


(2) 'See  ante,.p.  100. 
Vol.  n.  62 


490  OF  JUDGMENT. 

on  the  ground  that  he  knows  nothing  material  between  the  parties,  and 
has  no  recollection  of  the  facts  which  the  defendant  affirms  he  expects 
to  prove  by  him. (3)  Yet,  although  such  an  affidavit  is  made,  judgment 
of  discontinuance  should  not  be  entered  unless  the  facts  and  circum- 
stances detailed  are  such  that  the  justice  can  judicially  pronounce  them 
relevant.  Accordingly,  where  the  affidavit  stated  that  the  defendant 
expected  to  prove  by  the  justice  a  submission  of  the  demand  in  contro- 
versy to  three  arbitrators,  of  whom  the  justice  was  one  ;  that  the  agree- 
ment to  submit  was  made  between  the  defendant  and  one  C,  who  then 
claimed  the  demand ;  and  that  C.  afterwards  revoked  the  submission 
before  any  award  was  made  ;  it  was  held  by  the  supreme  court  not  suffi- 
cient to  warrant. a  discontinuance  ;  though  the  affidavit  added  that  the 
defendant  settled  the  demand  with  C,  who  was  either  owner  thereof  or 
agent  for  the  plaintiff— -it  not  appearing  that  he  expected  to  prove  the 
latter  fact  by  the  justice. (4)  Such  affidavit,  moreover,  should  contain 
enough  to  show  that  the  justice  is  a  necessary  as  well  as  a  material  wit- 
ness ;  especially  where,  on  its  face,  it  imports  that  there  are  others  who 
probably  know  as  much  of  the  matters  detailed  as  the  justice.(5) 

The  judgments  we  have  been  considering,  are,  generally,  final,  and 
may  be  pleaded  in  bar  to  a  new  action  brought  to  litigate  the  same  mat- 
ter over  again.  (A)  The  only  exceptions  which  occur  to  me  are,  a  judg- 
ment rendered  against  the  plaintiff  upon  demurrer^  for  some  defect  in  hi^ 
pleading  ;  or  upon  a  plea  in  abatement;  or  judgment  of  nonsuit^  or  non 
pros;  or  disc(mtinuance.(i)  It  is  only  where  the  cause  is  decided  upon 
the  merits  of  the  controversy  that  the  judgment  is  a  bar ;  thus,  where  a 
party  fails  by  misconceiving  his  action  ;  or  by  suing  *as  executor  when 
he  was  administrator  ;  or  on  account  of  defects  in  pleading  ;  or  tempo- 
rary personal  disability,  as  infancy  or  the  like  ;  or  because  the  debt  was 
not  due  at  the  commencement  of  the  suit,  and  for  other  similar  causes 
which  are  sufficient  to  throw  the  cause  out  of  court,  but  do  not  affect  the 
foundation  of  the  action,  the  judgment  rendered  against  the  plaintiff  i^ 
no  bar  to  a  secoml  suit.(j) 

So,  although^  a  suit  be  tried  on  its  merits,  before  a  justice,  and  sub- 
mitted for  his  decision,  yet,  if  he  omits  to  render  judgment  therein,  the 
proceedings  will  form  no  bar  to  a  second  action  for  the  same  cause.(6) 
But,  if  a  judgment  has  been  actually  rendered,  the  particular  form  of  it 


(h)  See  ante,  pp.  164,  168.  ( j)   See  Cowen  &  Hill*«  Notej  to 

(i)  See  6  John.  199.  Phil.  Ev.  834,  5,  6. 

(3)  Hopkina  7.  Cabrey,  24  Wen.  264.  (5)  Id.  ib.    Per  Bronton,  J. 

(4)  Young  V.  Scott,  8  Hill,  82.  (6)  Young  v.  Rummell,  5  HUl,  60. 
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is  not  material.  Thus,  where  the  verdict  was  no  cause  of  aetion  in  one 
case,  and  in  another  the  justice  gave  judgment  of  nonsuit  after  the  sub- 
mission of  the  cause,  the  proceeding  was  held  a  bar.(A:)  But  the  jus- 
tice's docket  cannot  be  contradicted,  by  parol  evidence,  to  show  that  the 
cause  was  decided  upon  the  merits,  when  the  docket  shows  a  judgment 
of  nonsuit. (/) 

Again,  judgments  are  either  interlocutory  or  final. 

1.  Interlocutory  judgments,  are  such  as  are  given  upon  some  plea  or 
proceeding,  which  is  only  intermediate,  and  does  not  finally  determine 
or  complete  the  suit.  Thus,  upon  a  plea  in  abatement,  if  the  plaintiff 
take  issue  thereupon,  and  it  is  found  in  his  favor,  the  judgment  isfinalj 
that  he  rccover.(m)  But  if  an  issue  of  nul  tiel  record  be  found  against 
the  defendant  upon  a  plea  in  abatement  ;(n)  or,  if  the  plaintiff  demur  to 
the  defendant's  plea  in  abatement  ;(o)  or  the  defendant  demur  to  the 
plaintiff's  replication  thereto,  and  in  either  case,  the  issue  in  law,  is  de- 
cided in  favor  of  the  plaintiff,(p)  judgment  oirespondeas  ouster,  that  is, 
that  the  defendant  answer  over^  is  given,  in  which  case  he  must  plead  de 
novo.  It  is  easy  to  observe,  that  the  judgment  here  given,  is  not  final, 
but  merely  interlocutory  -,  for  there  are  afterwards  further  proceedings 
to  be  had,  when  the  defendant  hath  put  in  a  further  answer.  (9)  But  a 
judgment  in  favor  of  the  plaintiff,  on  an^ssue  of  fact  joined  upon  a  plea 
in  abatem^ent,  in  a  justice's  court,  is  final,  and  even  shuts  out  the  defen- 
dant's set-off.(r) 

2.  Final  judgments  are  such,*  as  at  once  put  an  end  to  the  action,  by 
declaring,  that  the  plaintiff  has  either  entitled  himself  or  has  not,  to  re- 
cover the  claim  he  sues  for.(^) 

.  In  all  cases  of  final  judgment,  rendered  by  a  justice,  it  is  peremptory, 
and  collectable  of  the  proper  goods  and  chattels  of  the  defendant,  or  the 
plaintiff.  Even  where  the  plaintiff  sued  as  administrator,  and  the  de- 
fendant overbalanced  him  in  the  suit  by  a  set-off  against  his  intestate,  it 
was  formerly  held  that  the  judgment  was  collectable  of  the  plaintiff's 
proper  goods,  and  not,  as  at  common  law,  of  the  goods  of  his  intestate.(/) 
But  it  is  now  provided  by  statute  that  whenever  a  set-off  is  established 
in  a  suit  brought  by  executors  or  administrators,  the  judgment  shall  be 


(k)  Ante,  p.  167.    10  Wen.  519.    8  (0)  2  Saund.  210,  n.  3.    1  Bac.  Abr- 

Hill,  237.  30.    2Wil«.368. 

(l)  7  Wen.  103.  (p)  1  East,  542. 

(m)  2  Saund.  210,  n.  3.    I  East,  544.  (9)  3  Bl.  Coinm.  396,  7. 

2  Wilfl.  368.  (r)  12  John.  205. 

(n)  1  John.  Oss.  398.    Coleman,  98,  (s)  8  Bl.  Comm.  896,  7. 

8.  C.  (0  10  John.  866,  and  lee  1  John.  Cti. 
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against  them  in  tteir  represeDtative  capacity,  and  shall  be  evidence  of  a 
debt  established,  to  be  paid  in  the  course  of  administration,  but  execu- 
tion shall  not  issue  thereon,  until  directed  by  the  surrogate  who  granted 
letters  testamentary  or  of  administration. (w) 

In  case^  where  a  plaintiff  is  nonsuited,  discontinues  or  withdraws  his 
action  ;  and  where  judgment  shall  be  confessed  ;  and  in  all  cases  where 
a  verdict  is  rendered,  or  the  defendant  is  in  custody  at  the  time  of  hear- 
ing the  cause,  the  justice  must  forthwith  render  judgment,  and  enter  the 
same  in  his  docket.  In  all  other  cases  he  must  render  judgment,  and  en- 
ter the  same  in  his  docket,  within  four  days  after  the  cause  shall  have 
been  submitted  to  him  for  his  final  decision. (v)  And  in  no  case  can  a 
justice  amend  his  judgment  after  he  has  entered  and  declared  it,  though 
he  have  committed  a  clerical  error  in  the  computation  of  the  amount.(u?) 
The  four  days  in  which  a  justice  shall  render  judgment  are  to  be  com- 
puted according  to  the  rules  laid  down.  Vol.  I.  pp.  295,  6,  excluding  the 
day  of  trial ;  and  if  the  fourth  day  thereafter  is  Sunday,  judgment  must 
be  rendered  the  day  preceding. (x) 

It  is  the  duty  of  a  justice,  on  the  demand  of  any  person  in  whose 
favor  he  may  have  rendered  a  judgment  for  above  twenty-five  dollars, 
exclusive  of  costs,  to  give  a  transcript  of  such  judgment,  together  with 
the  original  bond  of  security  for  stay  of  execution,  if  there  be  such 
bond ;  and  from  the  time  of  filing  such  transcript  and  bond,  and  the 
docketing  of  such  judgment  in  the  office  of  the  county  clerk,  such 
judgment  shall  be  a  lien  upon  the  land  of  the  defendant  within  the 
county,  in  the  same  manner  and  with  like  effect  as  if  it  had  been  render- 
ed in  the  court  of  common  pleas  ;  and  may  in  the  same  manner  be  dis- 
charged and  cancelled. (y) 

And  the  act  of  April  27,  1841,  provides  that  whenever  a  judgment 
shall  be  rendered  by  a  justice,  on  default,  and  in  the  absence  of  the 
party  against  whoip  it  is  rendered,  it  shall,  be  the  duty  of  such  justice, 
on  the  demand  of  any  person  interested  therein,  to  give  to  him  a  tran- 
script of  such  judgment,  together  with  a  copy  of  the  process,  pleadings, 
and  proofs  in  the  cause,  if  such  pleadings  and  proofs  are  reduced  to 
writing,  or  the  substance  thereof,  if  not  reduced  to  writing ;  or  such 
parts  of  the  process,  pleadings,  and  proofs  as  may  be  required,  on  his 


(tt)  2  R.  S.  167,  §  d6.  (x)  7  Cowen,  147.      . 

(v)  2  R.  S.  177,  §  124.  10  Wen.  519.        (y)  2  R.  S.  177,  §  127,  8.    See  fMMt, 
19  id.  371.  Execution. 

(w)  18  Wen.  658. 
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being  paid  therefor  twenty-five  cents  for  such  transcript,  and  six  cents 
a  folio  for  the  residue  thereof.(7) 

The  statute  requires  every  justice's  docket  to  contain,  1.  The  titles  of 
all  causes  commenced  before  him  :  2.  The  time  when  the  first  process 
was  issued. against  the  defendant,  and  the  particular  process  issued: 
3.  The  time  when  the  parties  appeared  before  him,  either  without  pro- 
cess, or  upon  the  return  of  process  :  4.  Where  the  pleadings  are  made 
orally,  a  concise  statement  of  the  declaration  of  the  plaintiff,  the  plea  of 
the  defendant,  the  further  pleadings  of  the  parties,  if  any,  and  the  issue 
joined  :  5.  Every  adjournment,  stating  on  whose  motion,  and  to  what 
time  and  place  :  6.  The  issuing  of  a  venire,  stating  at  whose  request, 
and  the  time  and  place  of  its  return  :  7.  The  time  when  a  trial  was 
had,  the  names  of  the  jurors  returned  summoned,  who  did  not  appear, 
and  the  fines  imposed  on  them,  if  any  :  8.  The  names  of  the  jurors  who 
appeared,  and  of  the  jurors  who  were  sworn  ;  the  names  of  the  witnesses 
sworn  at  the  request  of  either  party,  stating  at  whose  request,  the  objec- 
tions, if  any,  made  to  the  competency  of  a  witness,  and  the  decision 
thereon  :  9.  The  verdict  of  the  jury,  and  when  received  :  10.  The 
judgment  rendered  by  the  justice,  and  the  time  of  rendering  the  same  : 
11.  The  time  of  issuing  execution  and  the  name  of  the  officer  to  whom 
delivered  ;  and  if  issued  upon  the  application  of  any  party,  before  the 
time  when  the  same  should  regularly  issue,  such  fact  shall  be  noted,  and 
the  nature  of  the  proof  given  :  12.  The  return  of  every  execution,  and 
when  made  ;  and  every  renewal  of  ah  execution  made  by  him,  with  the 
date  of  such  renewal  :  13.  The  fact  of  his  having  given  a  transcript  of 
the  judgment,  to  be  filed  in  the  clerk's  office,  and  the  time  when  the 
same  was  given  :  14.  The  fact  of  a  certiorari  having  been  brought  on 
any  judgment  rendered  by  him,  and  the  time  of  the  service  of  the  same  : 
15.  The  fact  of  an  appeal  having  been  made  from  any  judgment  render- 
ed by  him,  and  the  time  when  made.(z)  The  above  items  are  to  be  en- 
tered under  the  title  of  each  cause  to  which  they  relate,  and  in  addition, 
the  justice  may  enter  any  other  proceeding  before  him  in  the  cause, 
which  he  may  think  useful. (a) 

The  following  forms  will  give  the  justice  some  idea  of  the  manner  in 
which  his  docket  should  be  kept. 


(«)  2  R.  S.  196,  §  243.  (a)  Id.  196,  §  244.     Sm  ante,  pp. 

(7)  Laws  of  1841,  p.  114 
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Form  of  entries  in  the  docket  where  the  cause  is  tried  by  a  jury. 

James  Jackson 

vs. 
Richard  Roe, 

Jan.  1st.  1844,  summons  issued,  returnable  I3tb  inst. 
1  P.  M.  at  my  office.  Jan.  13th,  summon^  returned,  personally  served 
by  Andre  Cook,  const,  on  the  2nd  inst.  fees,  12^  cts.  Jan.  13th.  Par* 
ties  appear — plflF.  by  F.  Hoag,  who  swears  to  his  authority.  Plff.  de- 
clares against  the  deft,  in  assumpsit,  for  goods,  wares  and  merchandize, 
sold  by  plff.  to  deft,  at  his  request,  at  Saratoga  Springs,  in  1843 — claims 
$50  damages.  Deft,  pleads  the  general  issue  and  gives  notice  of  set-off 
for  goods,  &c.  sold  to  plff.,  money  lent,  paid  out,  had  and  received — 
claims  a  balance  of  $50.  On  motion  and  oath  of  defendant,  cause  ad- 
journed to  20th  inst.,  1  P.  M.,  at  my  office.  Issued  venire  at  plff's  re- 
quest, returnable  at  the  time  and  place  last  mentioned.  Jan.  20th,  par- 
ties appear  and  proceed  to  the  trial  of  the  cause.  The  following  jurors 
returned  sum'moned  .upon  the  venire,  by  Andre  Cook,  const,  viz.  Robert 
M'Donneil,  Peter  V.  Wiggins,  Horace  Fonda,  Daniel  Snyder,  Clement 
Winston,  Joel  Clement,  Luther  Munger,  Joshua  T.  Blanchard,  James 
M.  Marvin,  Samuel  C.  West,  Ezra  Hall  and  Washington  Putnam,  of 
whom  all  appeared  except  the  three  first  named.  The  six  last  named 
sworn  as  jurors  to  try  the  cause.  John  Doe,  James  Smith  and  John 
Brown  sworn  as  witnesses  for  the  plaintiff.  Thomas  Noakes  sworn  as  a 
witness  for  the  defendant.  John  Styles  offered  as  a  witness  on  the  part 
of  the  plff — objected  to  by  th%  deft,  on  the  ground  of  interest,  and  re- 
jected. After  hearing  the  testimony,  the  jury  retired  under  the  charge 
of  Andre  Cook,  const,  duly  sworn  for  that  purpose,  and  found  a  verdict 
in  favor  of  the  plff.  for  ten  dollars  damages,  which  was  received  on  the 
day  last  mentioned.     Whereupon  I  immediately  entered  judgment  for 

Damages,    $10,00 
Costs,  4,00 


$14,00 
Jan.  20th.     Execution  issued  to  Andre  Cook,  const,  on  the  oath  of 
plff.  that  he  will  be  in  danger  of  losing  his  judgment  by  waiting  30  days, 
stating  circumstances  which  are  satisfactory  to  me.    Jan.  28th,  execu- 
tion returned  satisfied. 


J 
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Form  of  entry  of  judgment  by  confession  for  less  than  fifty  dollars. 

John  Doe 
vs. 
Richard  Roe,  ^ 

Jan.  1st,  1844,  Parties  appear  and  judgment  entered 

against  the  deft,  on  a  demand  arising  upon  contract,  on  his  confession 

in  writing,  for  Damages,    $25,00 

Costs,  47 


;! 


$25,47 

Same  for  a  sum  exceeding  one  hundred  dollars. 

James  Smith 

vs. 
John  Styles, 

Jan.  1st,  1844,  Parties  appeared  and  judgment  entered 

against  the  deft,  on  a  demand  arising  upon  contract,  on  his  confession  in 

writing,  accompanied  by  the  affidavit  of  the  defendant  and  plaintiff,  as 

required  by  the  statute,  for  Damages,  $250,00 

Costs,  62 . 

1 

$250,62* 

It  is  not  necessary  to  make  a  literal  transcript  or  copy  of  all  the  pro- 
ceedings in  the  cause,  as  entered  in  the  docket,  in  order  to  make  the 
judgment,  when  filed  and  docketed  with  the  county  clerk,  a  lien  upon 
land.  The  following  form  was  held  su^cient  under  the  old  act,  which 
was  substantially  similar  to  the  statute  now  in  force.(&) 

Oneida  County — Justice's  Coukt. 

Jesse  Hills      ) 

V.  >  March  24,  1820. 

Daniel  Gridley,  ) 

Judgment  rendered  for  plaintiff  for  the  sum  of        -        -    $49  64 
Costs, 1  18 


$50  82 


Costs  of  Copy  to  be  added. 
I  certify  the  above  to  be  a  true  copy  of  a  judgment  on  record  in  my 
office.    Dated  Aprif  3d,  1820. 

Samuel  Wetmore,  Just,  of  Peace. 


(6)  9  Cowen,  333.    6  W«q.  213,  S.  C.    And  16«  9  Cowen,  182. 
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But  the  better  plan,  is  to  make  a  full  and  literal  copy  of  the  docket, 
and  add  a  certificate  in  the  following  form  : 

Sabatoga  County,  ss.  I  certify  that  the  above  is  a  transcript  from 
my  docket.    Dated  December  2d,  1844. 

F.  HoAG,  Justice. 

This  transcript  may  be  made  after  the  expiration  of  the  justice's  term 
of  office  ;(c)  and  is  good,  although  in  bad  English,  if  intelligible  in  its 
essential  parts ;(({)  and  although  it  does  not  show  on  its  face  that  the 
justice  had  jurisdiction  ;  for  the  transcript  is  prima  facie  evidence  of 
that  fact,  and  of  the  otherwise  regular  rendition  of  the  judgment.(6)  If 
the  justice  refuse  to  give  a  transcript,  a  mandamus  will  lie  against 
him.(y)  After  the  filing  of  the  transcript,  all  control  over  the  judg- 
ment, on  the  part  of  the  magistrate,  ceases  i{g)  and  where  a  transcript 
bad  been  filed  and  execution  issued  thereon,  the  allowance  of  an  appeal 
on  the  judgment,  was  held  to  operate  as  a  supersedeas.(A) 

The  provisions  of  the  statute  in  relation  to  making  justices'  judgments 
a  lien  upon  land,  do  not  probably  apply  to  judgments  rendered  in  suits 
commenced  by  attachment,  where  the  defendant  is  not  personally  served 
with  the  attachment  or  summons,  and  does  not  appear ;  for  it  is  provided, 
that  in  that  case,  the  judgment  is  only  presumptive  evidepce  of  indebted- 
ness, and  may  be  repelled  by  the  defendant,  and  that  no  execution  issued 
thereon  shall  be  levied  upon  any  other  property  than  such  as  was  seized 
under  the  attachment.(t)  And  it  is  doubtful  whether  an  action  will  lie 
on  a  judgment  in  a  suit  commenced  by  attachment,  until  the  attached 
property  is  exhausted  by  execution. (j) 

In  relation  to  judgments  against  joint  debtors,  it  is  provided  by  statute 
that,  if  process  shall  have  been  issued  against  two  or  more  persons 
jointly  indebted,  and  shall  have  been  personally  served  upon  either  of  the 
defendants,  the  defendant  who  may  have  been  served  with  process,  shall 
answer  to  the  plaintiff;  and  the  judgment,  in  such  case,  if  rendered  in 
favor  of  the  plaintiff,  shall  be  against  all  the  defendants,  in  the  same  man- 
ner as  if  all  had  been  served  with  process  ;  such  judgment  shall  be  con- 
clusive evidence  of  the  liability  of  the  defendant  who  was  personally 


(c)  8  Wen.  393.  (h)  2  Cowen,  606. 

(d)  7  id.  388.  (i)  2  R.  S.  203,  §  298.    See  Prac . 
(0  6  id.  666.    9Cowen»182.  Id.  283.    Directions  under  Non.  Imp.  Act^Pamph. 

S8  Cowen,  133.  p.  28,  9. 

2  R.  S.  182,  §  162.  U)  20  Wen.  148. 


ffi 


OF  JUDGMENT.  497 

served  with  process  in  the  suit,  or  who  appeared  therein  ;  but,  against 
every  other  defendant  it  shall  be  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  such  defendant  shall  have  been 
established  by  other  evidence.(/p)  We  have  already  remarked  upon 
this  statute,  Vol.  I.  p.  547  to  550. 

All  judgments  bear  interest  from  the  time  of  perfecting  the  sarme. 
And  whenever  an  execution^  is  issued  upon  a  judgment,  the  plaintiff  may 
direct  the  collection  of  interest  on  the  amount  recovered  from  the  time 
of  recovering  the  same  until  such  amount'  shall  be  paid.  A  party  also, 
who  has  obtained  a  verdict,  or  a  report  of  referees  in  his  favor,  may  tax 
interest  on  the  amount  thereof  from  the  time  of  obtaining  the  same  until 
the  time  of  perfecting  judgment  thereon.(/) 


(*)  2  R.  S.  176,  7,  §  122,  3.  (0  3  Wen.  496.    2  R.  S.  288,  §9.    19 

Wen.  101.    Ante,  p.  469. 


Vol.  It  63 
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OF  THE  COSTS. 


The  judgment  being  determined  on,  in  the  mind  of  the  justice,  the 
next  subject  in  the  order  of  cousideration,  will  be  the  costs  of  the  suit. 
It  is  provided  by  statute,  that  whenever  a  judgment  shall  be  rendered  by 
a  justice  against  a  party,  it  shall  be  with  the  costs  of  suit ;  but  the  whole 
amount  of  all  the  items  of  such  costs,  (except  charges  for  the  attendance 
of  witnesses  from  another  county,)  shall  not,  in  any  case,  exceed  five 
dollars.(fn)  Costs  are  not  given  to  a  defendant  upon  judgment  in  his 
favor  on  a  plea  of  misnomer,  nor  upon  the  discontinuance  which  follows 
the  defendant's  putting  in  a  plea  of  title,  but  are  given,  where  a  question 
of  title  arises  from  the  plaintiff's  own  showing.(n)  So,  costs  are  not 
given,  where  judgment  of  discontinuance  is  rendered  by  reason  of  the  jus- 
tice being  a  material  witness. (o)  And  wherever  there  is  no  judgment 
rendered  againsf  either  party,  but  a  mere  discontinuance  of  proceedings ; 
as  where  the  justice  is  absent  at  the  day  of  trial,  or  discontinues  the  suit 
on  account  of  his  relationship  to  one  of  the  parties,  each  party  pays  his 
own  costs.  If  the  plaintiff  be  found  indebted  to  the  defendant,  or  the 
defendant  to  the  plaintiff,  judgment  is  to  follow,  in  favor  of  the  success- 
ful party,  for  the  debt  or  damages,  and  costs ;  and  in  all  cases  where  a 
debt  or  damages  are  recoverable,  costs  are  given  of  course,  veithout  re- 
gard to  the  nature  of  the  action  or  the  character  in  which  the  parties  sue 
or  are  sued.(p) 


(m)  2  R.  S.  177,  §  126.  (p)  2  R.  S.  176,  §  120, 1.    1  John, 

(n)  Id.  168,  §  61, 63 ;  518,  §  aO.  817,  per  Kent,  C.  J. 

(o)  2  R.  S.  176,  §  118.    Uw»  of  1888, 

a32,§i. 
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The  costs  here  spoken  of,  and  for  which  judgment  is  given 9  are  the 
costs  which  the  prevailing  party  is  entitled  to  recover,  according  to  the 
statute,  taking  no  notice  of  the  costs  of  the  losing  party. (9)  But  no  judg- 
ment will  be  reversed,  on  account  of  any  fees  having  been  improperly 
allowed  by  the  justice  ;{r)  nor  because  the  total  amount  of  costs  exceed- 
ed five  dollars,(5)  the  remedy  by  the  party  who  has  paid  them  being  by 
action  against  the  party  who  has  received  them,  in  which  he  may  recover 
the  amount  of  the  fees  improperly  paid,  with  interest. (/) 

As  to  the  effect  that  a  tender,  either  before  or  after  suit  brought,  or 
the  payment  of  money  into  court,  has  upon  the  question  of  costs,  see 
ante,  pp.  240,  242,  244,  261,  264  to  266. 

The  plaintiff,  sometimes,  is  entitled  to  recover  double  or  treble  costs ; 
and  formerly,  whenever  a  statute  gave  him  double  or  treble  damages^  he 
was  entitled  to  have  his  costs  doubled  or  trebledy  though  the  statute  said 
nothing  of  the  costsj  by  that  name  or  title.  An  example  of  this,  was  in 
the  act  concerning  trespasses  on  land.(t<)  But  now,  whenever  a  plain- 
tiff is  entitled  to  recover  double  or  treble  the  damages  assessed  in  his  fa- 
vor, he  can  recover  only  single  costs  in  such  suit,  except  in  cases  other- 
wise specially  provided  for  by  law.(v)  Double  and  treble  costs  are  also 
many  times  to  be  taxed  for  the  defendant,  and  particularly  in  actions 
against  officers,  and  officers  or  others,  acting  .under  the  authority  of 
some  statute,  as  mentioned  ante,  p.  137,  n.  (21),(u7)  as  well  as  in  many 
cases  scattered  through  the  statute  book,  by  particular  provision ;  as 
officers  of  the  militia,(a;)  &c.  &c.  A  party  sued  as  a  public  officer j  is  en- 
titled to  double  costs  ;  and  if  the  fact  of  his  being  so  sued,  does  not  suffi- 
ciently appear  from  the  pleadings,  the  justice  may,  before  rendering 
judgment,  enquire,  in  the  presence  of  the  parties,  into  the  defendant's 
right  to  such  costs.(9)  The  court  in  this  case  said,  that  although  the 
statute  prohibits  a  justice  from  giving  judgment  for  more  than  five  dol- 
lars costs,  except  where  fees  for  foreign  witnesses  art  charged,  yet  he 
may,  where  he  is  authorized  to  give  judgment  for  double  dosts,  add  <me 
half  io  the  taxed  bill,  although  the  aggregate  may  in  that  case  exceed 
five  dollars.(lO)  Double  and  treble  costs  were  formerly  understood  to 
mean  the  costs  of  the  party,  literally  doubled  or  trebled ;  but  double 


(9)  Penning,  on  Sm.  Causes,  181.  (o)  2  R.  S.  512,  §  24. 

r)  2  R.  S.  185,  §  184.  (w)  And  see  id.  512,  §  25.    13  Wen. 

8)  21  Wen.  905.     19  id.  851.  280. 

0  2  R.  S.  193,  §  230.  (x)  2  R.  S.  317,  §  6. 
(u)  1  R.  L.  of  1813,  p.  525.    8  John. 
842.    14  id.  328. 

(9)  19  Wen.  35L  (10)  See  id.  g52. 
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costs  are  now  defined  to  be,  the  amount  of  the  party's  costs,  and  one-half 
in  addition ;  and  treble  costs  are  common  costs,  with  three-fourths,  or 
seventy-five  per  cent  in  addition. (y)  It  is  decided,  also,  that  a  party,  in 
order  to  be  entitled  to  double  or  treble  costs,  must  recover  upon  the 
whole  record,  and  where  one  issue  is  found  for,  and  another  against  him, 
he  is  entitled  to  single  costs  only.(z)  In  courts  of  record,  double  or 
treble  costs  are  only  allowed  upon  motion  to  the  court  ;(a)  and  an  ap- 
plication to  the  justice  is  probably  necessary  at  the  time  of  the  trial  or 
the  rendition  of  judgment,  in  order  to  entitle  a  party  to  collect  double  or 
treble  costs.  Double  or  treble  costs,  when  recovered,  belong  to  the 
party,  and  not  to  the  officers  of  the  court,  or  witnesses,  or  jtirors.(&) 
But  where  the  party  in  the  process,  for  acting  under  which  an  officer 
was  sued,  indemnified  the  officer,  or  assumed  the  defence  of  the  suit,  he, 
and  not  the  officer,  was  held  to  be  entitled  to  double  costs.(c)  Where 
an  officer  is  sued  jointly  with  another,  and  they  plead  jointly,  the  officer 
is  entitled  to  single  costs  only,  although  judgment  be  in  favor  of  both  ; 
but  where  they  sever  in  their  defence,  and  plead  separately,  the  officer, 
in  case  judgment  goes  in  his  favor,  is  entitled  to  his  double  costs.(d) 

The  following  are  the  fees  for  services  as  allowed  by  the  revised 
statutes.(c) 

Justices'  Fees. 
Summons,     ---------        JO  09 

(In  a  judgment  against  the  defendant,  no  more  than  two 
summonses  and  the  service  of  two  summonses  shall  be  in- 
cluded in  the  costs.) 

Warrant, -         -         -         -         12  J. 

Attachment,  or  Execution, 19 

Each  adjournment,  except  such  as  shall  be  made  by  the  jus- 
tice, without  the  motion  of  either  party,     -         -         -         -         09 

Subpoena, --  06 

Administering  each  oath,      -------Qg 

Filing  every  paper  required  to  be  filed  with  him,         -         -  03 

(But  no  fee  shall  be  allowed  for  filing  any  written  decla- 
ration, plea,  or  other  written  pleading,  or  for  filing  any  pro- 
cess issued  in  any  cause.) 
Venire,  ..--•---.-  jg 


[y)  2  R.  S.  512,  §  25.    9  Wen.  443.  (c)  6  Wen.  297.  « 

12  Wen.  285.  (d)  2  Cowen,  426.    6  "  " 

a)  4  id.  216.  Hall's  Sup.  Court  R.  421. 


(c) 
12  Wen.  285.  (d)  2  Cowen,  426.    6  John.  109.    1 

4  id.  216.  Hall's  Sup.  Court  R.  421. 

(55  2  R.  S.  512,  §  26.  (0  2  R.  S.  192,  §  228. 
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Swearing  a  jury, -        -  12J 

Entering  a  judgment,       ---.--.-  25 

Transcript  of  a  judgment,  '  -        - 25 

Every  bpnd  or  other  written  security,  if  drafted  by  the  justice,  25 
Return  to  a  writ  of  certiorari,(/)          -        -        -        -        -    2  00 

Return  to  an  appeal ,(g)  .-----  75 

♦ 

Witnesses'  Fees. 
Every  witness  subpcenaed  and  attending  from  the  same  coun- 
ty, for  each  day's  attendance,  12 J 

Every  witness  attending  from  out  of  the  county,  for  each  day,  25 

Constables'  Fees. 
Serving  a  warrant  or  summons,  -        -        -        -        -         12} 

Copy  of  every  summons  delivered  on  request,  or  left  at  the 

dwelling  of  the  defendant  in  his  absence,  ...  09 

Serving  an  attachment, .--.--         -        --50 
Copy  of  an  attachment  and  of  the  inventory  of  the  property 

seized,  left  at  the  last  residence  of  the  defendant,     -         -  50 

Serving  an  execution,  for  every  dollar  collected  to  the  amount 

of  fifty  dollars, 05 

Every  dollar  collected  over  fifty  dollars,  ...        -  02J 

Every  mile  going  only,  more  than  one  mile,  when  serving  a 

summons,  warrant,  attachment,  or  execution,  (to  be  computed 

from  the  place  of  the  abode  of  the  defendant,  or  where  he 

shall  be  found,  to  the  place  where  the  precept  is  returnable,)         06 
Notifying  the  plaintiff  of  the  service  of  a  warrant,  -         -         12} 

Going  to  the  plaintiff's  residence,  or  where  such  notice  was 
served,  for  every  mile  more  than  one,         -         -         -  06 

Summoning  a  jury,      -        -' 50 

Jurors'  Fees. 

Each  juror  attending  to  serve  as  such,  although  not  sworn,  06 

Each  juror  attending  and  trying  a  cause,    -        -        -        -  12} 

Other  Fees. 

To  a  constable,  or  other  person,  for  serving  a  subpoena,  for  each 
witness  served, 12} 


(/)  2  R.  S.  184,  §  176.  (g)  2  R.  S.  187,  §  190. 
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(But  no  allowance  shall  be  made  in  any  judgment  for  seryice  upon 

more  than  four  witnesses  in  any  cause.) 

The  same  fees,  and  no  others,  are  allowed  to  sheriffs,  for  serving  exe- 
cutions issued  by  the  clerk  of  the  court  of  common  pleas,  upon  the 
judgment  of  a  justice,  as  are  allowed  tp  constables  in  like  ca8es.(g') 

The  constable  is  entitled  to  his  poundage  upon  an  execution,  though 
he  merely  levy  on  property^  and  the  parties  compromise  without  a  sale ; 
and  although  the  property  levied  on  was  covered  v^th  liens  previous  to 
the  judgment,  to  an  amount  exceeding  its  value  :{h)  the  fees  to  be  com- 
puted according  to  the  amount  of  property  levied  on ;  but  not  where  he 
has  levied  on  property,  and  returned  that  it  remains  on  his  hands  for 
want  of  buyers ;  to  entitle  him  to  fees,  he  must  levy  the  money,  ex- 
cept where  he  is  prevented  by  the  act  of  the  plaintiff  or  the  operation 
of  law  :  in  the  former  case  he  may  recover  his  fees,  though  he  have  lev- 
ied only,  and  not  sold.(i)  And  he  is  entitled  to  his  full  fees  imme- 
diately, on  taking  the  defendant's  body.(^')  But  where  he  has  not  ac- 
tually served  the  execution,  by  a  levy  or  arrest,  and  a  compromise  or 
payment  is  made  between  the  parties,  of  which  he  has  notice,  of  course, 
nothing  is  due  to  him,  for  he  has  done  nothing  officially.  The  consta- 
ble cannot  charge  mileage  for  service  of  process  on  each  of  several  de- 
fendants, where  they  all  reside  at  the  same  place.(A;) 

A  justice  is  not  liable  to  be  sued  by  a  witness  for  his  fees,  although 
he  may  have  received  them.  The  witness  should  look  to  the  party  sub- 
poenaing him,  and  the  justice  is  accountable  over  to  the  party.  In  the 
witness'  action  against  the  parly,  he  can  recover  the  statute  fees  only, 
and  nothing  more,  even  though  he  be  a  foreign  witness.(/) 

Under  the  statute  of  costs  relating  to  courts  of  record,  it  is  the  con- 
stant practice  to  tax  fees  for  those  prospective  services  ordinarily  ne- 
cessary in  the  perfecting  and  collection  of  the  judgment^  such  as  the 
record,  execution  and  return  of  the  same,  all  of  which  are,  however, 
deducted  on  settling  the  judgment,  provided  they  are  not  afterwards,  in 
fact,  performed. (m)  And  this  is  the  only  way,  in  a  justice's  court,  in 
which  the  plaintiff  can  recover  his  full  qosts ;  for  the  judgment  for 
costs  can  never  be  increased  to  meet  the  subsequent  services,  by  any  act 
of  the  justice.    Accordingly,  the  fees  for  those  services  which  must,  in 


if? 

.43 

8^ 


2  R.  S.  193,  §  229.  (k)  1  Wen.  104. 

0  1  Gaines,  192.    17  Wen.  14.    9        (0  14  John.  357.    Ante,  p.  316.    1 
id.'435.  Hill,  76. 


%}  2  Ck)wen,  421.  (m)  2  R.  S.  542,  §  10. 

f)  5  John. 
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all  probability,  be  performed,  ought,  doubtless,  to  be  taxed  prospectively. 
Thus,  fees  for  the  execution  in  all  cases,  and  the  oath  to  procure  the  ex- 
ecution, where  it  is  necessary  to  be  sworn  out,  the  clerk's  fees,  and  fees 
for  a  transcript,  where  the  judgment  may  be  made  a  lien  on  real  estate, 
&c.,  are  proper  subjects  of  taxation  within  this  rule  ^  and  I  do  not  see 
how  the  statute,  authorizing  the  party  to  recover  his  costs,  can  be  car- 
ried into  eflfect  in  any  other. way. 

Where  a  judgment  of  nonsuit  is  rendered  by  the  justice,  but  no  costs 
awarded,  it  is  incapable  either  of  affirmance  or  reversal ;  and,  on  certio- 
rari, the  supreme  court  will  give  no  judgment  one  way  or  the  other.(n) 
Sut  it  is  otherwise,  where  any  costs  are  awarded  ;  for  in  the  latter  case, 
a  certiorari  will  lie.(o) 


(n)  2  John.  8.  (o)  Id.  9. 
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A  JUSTICE  ^has  no  authority  or  discretion  to  stay  proceedings  in  a 
cause  or  dismiss  the  suit,  where  the  plaintiff  has  been  nonsuited  in  a  suit 
brought  for  the  same  cause  of  action,  because  the  costs  of  the  former 
action  are  unpaid. (p) 

But  where  judgment  is  obtained  before  a  justice,  against  the  sheriff^ 
for  a  negligent  escape  from  the  jail  liberties,  where  a  bond  for  the  liber- 
ties has  been  given,  the  justice  may  stay  the  proceedings  in  the  cause, 
until  the  defendant  has  a  xeasonable  time  to  proceed  by  suit  against  the 
bail.(f) 

This  should  be  on  application  and  oath  of  the  defendant,  or  some 
person  in  his  behalf,  acquainted  with  the  facts,  and  had  better  be  an  affi- 
davit in  writing,  stating  the  grounds  of  the  motion,  due  notice  being 
given  to  the  opposite  party,  that  the  application  w^ill  be  made.  Or,  it 
may  be  on  oath  administered,  to  make  true  answers  to  such  questions  as 
shall  he  put  J  touching  the  propriety  of  staying  proceedings  in  the  cause. 
It  should  appear,  on  oath,  how  much  the  penalty  of  the  bond  amounts 
to,  in  order  to  determine  the  length  of  time  necessary  to  collect  it, 
which  depends  on  the  question  whether  il  be  collectable  in  a  justice's 
court,  or  only  in  a  court  of  record.  If  in  a  justice's  court,  the  time  for 
collection  would,  of  course,  be  shorter  than  in  a  court  of  record.  Should 
the  justice,  however,  on  the  first  motion,  fail  to  allow  sufficient  time,  he 
could  extend  it  on  another  application,  always  requiring  the  defendant  to 
exercise  due  diligence,  according  to  the  course  of  the  court  in  which  he 

sues. 

I 


(p)  10  John.  868. 


(q)  3  R.  S.  866,  §  63.    9  John.  869. 
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If  the  plaintiff  is  not  present  when  the  defendant  makes  his  applica- 
tion, he  should  draw  up  his  affidavit,  swear  to  it  before  the  magistrate 
who  tried  the  cause,  serve  a  copy  of  it  on  the  opposite  party,  with  no- 
tice of  the  time  and  place  of  the  motion  to  stay  proceedings,  for  such 
time  as  the  justice  shall  direct.  This,  in  the  supreme  court,  would  be  a 
four  day  notice.  He  should  then  make  affidavit  of  having  served  the 
copy  and  notice,  before  the  same  justice,  or  prove  it  by  parol  before 
the  jusUce,  on  the  day  of  the  motion,  unless  the  party  appears  and  ad- 
mits  the  service,  and  the  justice  will  then  determine  what  time  the 
proceedings  are  to  be  stayed,  unless  good  cause  is  shown  against  the 
motion  by  the  opposite  party. 

In  Mclntire  v.  Woods,  sheriff  of  Washington ,(r)  a  judgment  was  ob- 
tained against  the  defendant,  in  the  supreme  court,  in  August  term, 
1809.  In  February  term,  1810,  application  was  made  to  stay  pro- 
ceedings, till  November  term  following.  This  woqld  give  the  sher- 
iff a  chance  for  a  trial  at  the  Washington  circuit  in  June,  1810,  a  judg- 
ment at  the  following  August  term,  and  an  execution  against  the  prop- 
erty of  the  bail  returnable  at  the  next  November  term,  to  which  time 
the  court  stayed  the  proceedings. 

Now,  in  this  case,  had  the  bail,  when  the  circuit  arrived,  put  over  the 
cause  on  affidavit,  to  the  circuit  of  the  next  year,  no  doubt  the  supreme 
court  would,  on  a  new  application,  have  stayed  proceedings  to  Novem- 
ber term  of  the  next  year ;  so  that  the  time  must  depend  on  the  cir- 
cumstances of  each  case,  to  be  considered  by  the  justice. 


(r)  6  John.  357. 
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CHAPTER  XV. 


OF  EXECUTION. 


SECTION   I. 


OF  THE  FORM  OF  AN  EXECUTION. 


The  form  of  the  execution  is  prescribed  by  the  statute.(a)  If  issued 
upon  a  judgment  rendered  on  a  demand  arising  upon  contract  express  or 
implied,  or  on  any  other  judgment  founded  upon  contract,  whether  issued 
by  a  justice  or  by  the  county  clerk,  the  clause  authorizing  an  arrest 
should  not  be  inserted,  unless  it  is  proved  by  the  affidavit  of  the  person 
in  whose  favor  the  execution  issues,  or  that  of  some  other  person,  to  the 
satisfaction  of  the  clerk  or  justice  :  1.  That  the  person  against  whom  the 
same  shall  issue,  had  not  resided  in  this  state  for  the  space  of  thirty  days 
immediately  preceding  the  commencement  of  the  suit,  upon  which  such 
judgment  was  rendered,  or  immediately  preceding  the  rendition  of  such 
judgment,  if  the  same  wals  rendered  upon  confession  without  process: 
or,  2.  That  such  judgment  was  for  the  recovery  of  money  collected  b; 
any  public  officer  :  or,  3.  For  official  misconduct  or  neglect  of  duty  :  or, 
4.  For  damages  for  misconduct  or  neglect,  in  any  professional  employ- 
ment.(l) 


(a)  2  R.  S.  178,  §  131.     . 

(1)  See  Sess.  Laws  of  1831,  p.  403,  §  30.  The  act  of  1840,  (see  Seat.  Lawg  of 
1840,  p.  130,^  repeals  so  much  of  the  act  of  1831,  as  declares  that  the  provisions  in 
the  fint  ieetum  thereof,  shall  not  extend  to  any  person  who  shall  not  have  been  a 
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Form  of  affidavit  to  obtain  an  execution  authorizing  an  arrestyuhder  the 

non-imprisonment  act. 

Justice's  Court. 

James  Jackson  ^ 

vs.  >      F.  H0AG9  Esq.  Justice. 

Richard  Roe.  ) 

Saratoga  County,  ss  :  James  Jackson,  plaintiff  in  the  above  entitled 
cause,  (or,  John  Doe,)  being  duly  sworn,  says,  that  the  judgment  in  the 
said  cause  was  rendered  for  money  collected  by  the  defendant,  as  a  cout 
stable  of  the  town  of  Saratoga  Springs,  in  said  county  :  (or,  for  the  offi- 
cial misconduct  or  neglect  of  duty,  of  the  said  defendant,  as  a  constable, 
&c  : — or,  for  damages  for  the  misconduct  or  neglect  of  the  said  defen- 
dant, as  an  attorney  at  law  :  or,  that  the  said  defendant  had  not  resided 
in  this  state  for  the  space  of  thirty  days  immediately  preceding  the  com- 
mencement of  this  suit ;  or,  immediately  preceding  the  rendition  of  the 
judgment  in  this  cause,  which  judgment  was  rendered  upon  confession, 
without  process.) 

James  Jackson,  or, 
John  Doe. 

Sworn  J  this  1th  day  of  Decem- 
ber,  1844,  before  me, 

F.  HoAG,  Justice  of  the  Peace,  or 

H,  Goodrich,  Clerk  of  Saratoga  County. 


resident,  &c.  The  first  section,  referred  to  in  the  repealing  act,  is  in  these  words  : 
<<  No  person  shall  be  arrested  or  imprisoned  on  any  civil  process,  issuing  out  of 
any  court  of  law,  or  on  any  execution  issuing  out  of  any  court  of  equity,  in  any 
suitor  proceedings  instituted  for  the  recovery  of  any  money  due  upon  any  judjrnient 
or  decree,  founded  upon  contract,  or  due  upon  any  contract,  express  or  implied,  or 
for  the  recovery  of  any  damages  for  the  non-performance  of  any  contract."  The 
next  section  contains  the  clause  declaring  that  the  first  section  shall  not  extend  to 
any  person  who  shall  not  have  been  a  resident,  &c.  The  section  which  authorizes 
the  clause  of  arrest  to  be  inserted  in  justices'  executions,  in  cases  of  non -reside nee, 
has  no  connexion  with,  or  reference  to  the  first  sectitm  of  the  act ;  and  hence  it  is 
fair  to  presume  that  the  repealing  act  was  merely  intended  to  reach  process  issued 
from  courts  of  record,  not  executions  issued  by  justices  of  the  peace. 

It  will  be  seen  from  the  language  of  the  statute  cited  in  the  text,  that  the  clause 
authorizing  an  arrest,  is  to  be  omitted  only  where  the  judgment  is  rendered  upon 
contriut  or  prior  judgment.  It  is  not  applicable  to  other  cases,  and  hence  the  clause 
referred  to  should  be  inserted  in  executions  issued  upon  judgments,  in  actions  of 
trespass,  trover,  and  all  other  actions  for  a  tort  or  wrong,  as  well  as  in  actions  for 
a  fine  or  penalty  imposed  by  statute,  and  in  certain  cases  specially  excepted  in 
the  section  itself.  Tiiis  clikuse  of  arrest,  should  not  be  inserted  in  an  execution  on 
a  judgment  for  costs  against  a  plaintiff,  where  the  action  was  such  that  if  judgment 
had  been  rendered  in  the  plaintiff's  favor,  he  could  not  have  had  an  execution 
•gainst  the  body  of  the  defendant.    (9  Wend.  490.    13  id.  68.) 
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FORM  OF  EXECUTION. 


Town  of  Saratoga  Springs,  ? 

/    \    go 

Saratoga  County^  3 

To  any  constable  within  said  county.  Greeting  :  Whereas  judgment 
against  Richard  Roe^  defendant,  for  the  sum  often  dollars  damages,  (or, 
debtj)  and  two  dollars  and  sixteen  cents  costs,  in  favor  of  James  Jack- 
son^  plaintiff,  was  rendered  by  and  before  me,  the  undernamed  justice 
of  the  peace  of  the  town  aforesaid,  on  the  5th  day  of  November  last, 
at  the  town  aforesaid  :  You-  are  therefore  commanded,  in  the  name 
of  the  people  of  the  state  of  New-York,  to  levy  the  said  damages  (or, 
debty)  and  costs,  of  the  goods  and  chattels  of  the  said  Richard  Roe^  (ex- 
cepting such  goods  and  chattels  as  are  by  law  exempted  from  execution,) 
and  to  bring  the  money  in  thirty  days  from  the  dale  hereof,  before  me, 
at  my  office,  in  the  said  town,  to  render  to  the  said  James  Jackson  :  [And 
if  no  goods  or  chattels  can  be  found,  or  not  sufficient  to  satisfy  this  exe- 
cution, you  are  further  commanded  to  take  the  body  of  the  said  Richard 
RoCj  and  convey  him  to  the  common  jail  of  the  said  county,  there  to  re- 
main until  this  execution  shall  be  satisfied  and  paid.] 

Given  under  my  hand  at  said  town,  this  7th  day  of  December,  1844. 

F.  H0A6,  Justice, 

Describe  the  parties  according  to  their  character,  .as  directed  Vol.  I. 
pp.  506,  507.  An  execution  in  favor  of  the  defendant  is  in  the  same 
form,  inyerting  the  description  of  the  parties,  by  substituting  the  word 
defendant  foj  plaintiffs  and  plaintiff  for  defendant.  And  where  the  de- 
fendant's recovery  is  for  mere  costs,  and  not  for  any  amount  of  debt  or 
damages,  as  upon  a  set-off  or  otherwise,  the  execution  should  run  for 
costs  rendered  by  and  before  me,  instead  of  damages  and  costs y  or  debt 
and  costSj  &c.  The  execution  must  be  dated  on  the  day  when  it  actual- 
ly issues,  and  is  to  be  made  returnable  in  ninety  days  from  date,  where 
the  judgment,  exclusive  of  costs,  exceeds  twenty-five  dollars  ;  in  all 
other  cases,  it  is  to  be  made  returnable  in  thirty  days  from  date.(2)  If 
these  directions  of  thfe  statute  in  regard  to  the  time  when  the  execution 
should  be  made  returnable,  are  not  strictly  adhered  to,  as  if,  for  instance, 
a  90  day  execution  should  be  made  returnable  in  30  or  60  days,  the  exe- 
cution is  void. (3) 


(2)  2  R.  S.  180,  §  141.  (3;  See  9  Wen.  838.    6  id.  276. 
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It  is  provided  by  8tatute,(&)  that  oo  the  demand  of  any  person  in 
whose  favor  a  justice  shall  have  rendered  a  judgment  for  above  twenty- 
five  dollars,  exclusive  of  costs,  it  shall  be  his  duty  to  give  a  transcript 
of  such  judgment,  together  with  the  original  bond  of  security  for  stay 
of  execution,  if  there  be  such  bond.(c)  It  is  the  duly  of  the  clerk  of 
the  county  in  which  the  judgment  is  obtained,  to  file  this  transcript  and 
bond,  in  his  office,  and  to  enter  and  docket  the  judgment  in  a  book  to 
be  by  him  kept  for  that  purpose,  noting  therein  the  time  of  receiving 
the  same.  Such  judgment,  from  and  after  the  time  of  such  entry  and 
docket,  becomes  a  lien  on  the  real  estate  of  the  defendant  within  the 
county,  in  th^  same  manner  and  with  the  like  effect,  as  if  such  judgment 
had  been  rendered  in  the  court  of  common  pleas ;  and  may  in  the  same 
manner  be  discharged  and  cancelled.  The  statute  further  declares,(({) 
that  whenever  a  transcript  is  thus  filed  and  docketed,  all  executions  upon 
the  judgment  must  be  issued  by  the  clerk,  under  the  seal  of  the  court  of 
common  pleas ;  and  that  the  power  and  authority  of  the  justice,  in  re- 
spect to  such  judgment,  shall  cease.  No  execution  can  be  issued  by 
the  clerk  upon  a  judgment  thus  filed  and  docketed,  until  the  expiration 
of  ninety  days  after  the  time  when  the  judgment  was  rendered.  The 
form  of  the  execution  to  be  issued  by  the  county  clerk  is  prescribed  by 
the  8tatute,(e)  and  may  be  in  the  following  language  : 

Form  of  execution  to  he  issued  by  county  clerk^  where  a  transcript  has 

ieen  filed, 

Saratoga  County,  ss  :  The  people-  of  the  state  of  New- York,  to  the 
sheriff  of  the  said  county.  Greeting  : 

We  command  you,  that,  of  the  goods  and  chattels  of  Richard  Roe^ 
in  your  county,  you  cause  to  be  made,  fifty  dollars  and  seventy-five 
cents,  which  James  Jackson^  lately  before  John  C,  Hulbert^  Esquire^ 
then  a  justice  of  the  peace  of  the  said  county,  recovered  against  him  for 
his  damages  (or  debt)  and  costs  ;  and  if  sufficient  goods  and  chattels  of 
the  said  Richard  Roe  caifnot  be  found  in  your  county,  then  we  command 
you  that  you  cause  the  damages  (or  debt)  and  costs  aforesaid  to  be 
made  of  the  lands  and  tenements  in  your  county,  whereof  the  said  Rich- 
ard Roe  was  seized  on  the  25th  day  of  December,  1844,  (the  day  of  fil- 
ing the  transcript  and  docketing  the  judgment  with  the  clerk j)  in  whose 
hands  soever  the  same  may  be.  ,  [And  for  want  of  goods  or  chattels, 


(h)  2  R.  S.  177,  §  127, 128.  (d)  2  R.  S.  182,  §  162,  3. 

(c;  For  the  form  of  the  transcript,  lee        (e)  Id.  183,  §  165. 
ante,  p.  386. 
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lands  or  tenements  to  satisfy  this  execution,  we  command  you  to  take 
the  body  of  the  said  Bichard  Roe,  and  to  commit  him  to  the  jail  of  the 
said  county,  there  to  remain  until  discharged  by  due  course  of  law ;] 
and  do  you  make  return  of  your  proceedings  hereon,  to  the  clerk  of  the 
said  county,  within  ninety  days  from  the  date  hereof. 

Witness,  Thomas  J.  Marvin j  Esquire^  first  judge  of  the  court  of  com- 
mon pleas  of  said  county,  at  the  village  of  Ballston  Spa,  the  second  day 
of  January,  1845. 

Horace  Goodrich,  Clerk. 

It  will  be  seen  that  no  direction  to  collect  interest  upon  the  judgment 
is  inserted  in  either  of  the  above  forms  of  execution.  Although,  as  we 
have  before  seen ,(3.)  interest  is  collectable  upon  all  judgments,  from  the 
time  of  recovering  the  same  until  the  amount  is  paid,  it  is  not  customa- 
ry to  direct  the  collection  thereof  in  the  body  of  the  execution.  But 
the  justice  or  clerk  makes  an  endorsement  upon  the  execution,  directing 
the  collection  of  interest,  and  the  amount  thereof.  This  endorsement 
may  be  in  the  following  form  : 

Endorsement  on  execution. 

The  constable  (or  sheriff,)  will  collect,  by  virtue  of  the  within  execu- 
tion, $50  damages,  and  75  cents  costs,  with  interest  from  the  1st  day 
of  October,  1844. 

John  C.  Hulbert,  Justice^  or, 

H.  Goodrich,  Clerk  of  Sar,  County. 

In  addition  to  the  cases  in  which  the  clause  authorizing  an  arrest 
should  be  omitted  in  the  execution,  see  ante,  pp.  506,  507,  n.  (1),  it  is 
provided  by  statute,  that  no  female  shall  be  arrested  or  imprisoned  upon 
f  ny  execution  issued  from  a  justice's  court. (d)  This  provision  proba- 
bly applies  to  executions  issued  by  the  county  clerk. 

It  is  provided  by  statute,  that  when  a  judgment  is  obtained  against 
joint  debtors,  only  part  of  whom  have  been  served  with  process,  execu- 
tion may  be  issued  in  form  against  all ;  but  the  justice  must  endorse  on 
the  execution  the  names  of  the  defendants  who  did  not  appear  in  the 
suit,  as  were  not  served  with  process  of  warrant,  summons  or  attach- 
ment.    This  execution  cannot  be  served  upon  the  persons  of  the  de- 


(<0  2  R.  &  182,  §  156. 
(8)  Ante,  p.  469. 
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fendants  whose  names  are  so  endorsed ;  nor  can  it  be  levied  on  the 
sole  property  of  any  such  defendant ;  but  it  may  be  collected  of  the 
personal  property  of  any  such  defendant,  owned  by  him  as  a  partner  of 
the  other  defendants  appearing  or  served  with  process,  or  with  any  of 
them..(e) 

Under  these  provisions  of  the  statute,  in  a  suit  against  two  joint  debt* 
ors,  although  process  was  not  served  upon  one  of  them,  yet  if  he  appear 
and  defend  the  suit,  as  he  may,  it  will  be  the  same  as  if  process  had  been 
regularly  served  upon  him,  and  execution  may  issue  against  both  with- 
out the  endorsement  above  required.  So,  if  the  process  be  by  summons, 
which  is  served  upon  one  personally,  and  upon  the  other  by  copy,  if  the 
latter  do  not  appear,  it  will  be  the  same  as  to  him  as  if  it  had  not  been 
served  in  any  way.(/) 

Form  of  endorsement  on  execution  against  joint  debtors. 

The  within  named  defendant,  John  Smithy  was  not  served  with  pro«* 
cess,  and  did  not  appear  in  the  suit. 

Joujsf  C.  HuLBERT,  Justice, 


SECTION   II. 

OF  THE  RENEWAL  OF  AN  EXECUTION,  AND  OF  ISSUING  FURTHER  EXECUTIONS. 

1.  The  statute  provides,(g)  that  if  any  execution  be  not  satisfied,  it 
may,  from  time  to  time,  be  renewed  by  the  justice  issuing  the  same,  by 
en  endorsement  thereon  to  that  effect,  signed  by  him,(A)and  dated  when 
the  same  shall  be  made.  If  any  part  of  such  execution  has  been  satis- 
fied, the  endorsement  of  renewal  must  express  the  sum  due  on  the  exe- 
cution. Every  such  endorsement  renews  the  execution  in  fqll  force,  in 
all  respects,  for  ninety  days,  if  it  issued  on  a  judgment  for  more  than 
twenty-five  dollars,  exclusive  of  costs,  and  for  thirty  days,  in  all  other 
cases,  and  no  longer. 

The  language  of  the  statute,  as  contained  in  the  above  provision,  does 


>)  2  R.  S.  179,  §  138,  139.  stable  acting  under  it,  and  executing  (be 

V)  See  Edvv.  Treat.  3d  ed.  128.  procew,  is  a  trespasser  ;  and  this  though 

N^)  2  R.  8.  180,  §  142.  the  renewal  be  in  the  handwriting  of  the 

k)  See  12  Wen,  146.    If  the  renew-  justice,  and  he  make  an  entry  of  the  fact 

al  be  not  signed  by  the  juitice,  the  con-  u  his  docket.    (Id.  ib.) 
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not,  in  terms,  require  that  the  constable  should  make  a  return  npon  the 
execution,  in  order  to  warrant  the  justice  in  renewing  it.  But  the  jus- 
tice ought  certainly  to  be  informed  whether  or  not  the  execution  which 
he  is  called  upon  to  renew,  has  or  has  not  been  satisBed  in  whole  or  in 
part.  In  Wickham  v.  Miller,(i)  it  was  held,  that  a  formal  written  re- 
turn of  the  constable,  that  no  goods,  &c.  could  be  found,  was  unneces- 
sary ;  that  verbal  information  of  that  fact,  given  to  the  justice  by  the 
constable,  was  enough  to  authorize  a  renewal.  I  am  not  aware  that  the 
authority  of  this  case  has  been  questioned.  It  w*ould  be  much  better, 
however,  and  such  is  the  uniform  practice,  so  far  as  I  have  been  able  to 
learn,  for  the  justice,  before  renewing  the  execution,  to  require  the  con- 
stable to  endorse  a  return  thereon,  in  order  that  he  may  know,  judicially, 
whether  any  thing  has  or  has  not  been  collected  upon  the  execution. 
Indeed,  it  is  by  no  means  certain,  that  the  justice  might  not  be  held  re- 
sponsible, as  a  trespasser,  for  renewing  an  execution  which  has  been  sa- 
tisfied, upon  the  false  information  of  the  constable  to  the  contrary ; 
whereas,  if  he  should  exact  a  written  return  to  that  effect,  he  would  al- 
ways have  it  in  his  power  to  justify  the  act  of  renewal,  by  proper  and 
competent  testimony. (^')  This  renewal  may  be  made  after  the  return 
day,  from  time  to  time,  at  the  option  of  the  plaintiff.     (1  Wen.  551.) 

It  is  not  necessary,  in  order  to  satisfy  an  execution,  that  money  should 
be  received,  or  goods  sold  to  an  amount  sufficient  to  cover  the  judgment 
and  costs ;  a  simple  levy  upon  sufficient  property  to  pay  it,  is,  in  con- 
templation of  law,  a  satisfaction  of  the  execution. (fc)  Hence,  if  it  ap- 
pear by  endorsement  upon  the  execution,  that  a  levy  has  been  made, 
the  justice  should  not  renew,  unless  it  further  appears  by  the  constable's 
return,  that  the  property  has  been  sold  for  an  amount  below  the  sum 
directed  to  be  collected  by  the  execution. (/)  Where  the  execution  con- 
tains a  clause  authorizing  an  arrest,  a  commitment  of  the  party  to  jail  is 
deemed  a  satisfaction  ;  and  hence  it  would  be  improper  that  a  renewal 
should  be  made  in  such  a  case. 

It  seems  that  the  provision  of  the  revised  statutes  above  referred  to, 
requiring  the  renewal  of  an  execution  to  express  the  amount  due  there- 
on, is  directory  merely  ;  and  though  the  party  proceeds  to  enforce  the 
collection  of  an  execution  upon  a  renewal  insufficient  in  this  respect)  be 
cannot  be  made  liabl^^as  a  wrongdoer,  unless  he  attempts  to  collect 
more  than  is  justly  due.     But  it  is  otherwise  if  he  proceeds  on  a  re- 


(i)  12  John.  320.    See  alio  1  Wen.  (k)  12  John.  207.    4  Cowea,  417.    7 

^1,  S.  P.  id.  13.    Id.  310,  815. 

( j)  See  6  Wen.  367.     See  also  7  <{)  7  Cowen,  BIO,  3U. 
Cowen,  310,  314,  815. 
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oewal  ndt  signed  by  the  ju8tice.(3)  An  execution  was  issued  by  a  jus- 
tice, upon  which  the  plaintiff  acknowledged  the  receipt  of  a  part  of  the 
judgment,  by  an  endorsement  thereon  to  that  effect,  dated  on  the  day 
the  payment  was  made;  and  subsequently  the  execution  was  renewed 
in  the  usual  form,  except  that  the  endorsement  of  the  renewal  did  not 
^^  express  the  sum  due^'  as  required  by  the  statute,  it  was  held  never- 
theless, that  wh^n  taken  in  connection  with  the  plaintiff's  receipt,  it 
was  a  sufficient  compliance  with  the  statute.(4) 

Form  of  general  renewal  of  an  execution. 

The  within  execution  renewed.     January  8th,  1846. 

John  C.  HuiiSERT,  Justice. 

The  samcj  where  a  part  has  been  paid  or  collected. 

The  within  execution  renewed  for  fifteen  dollars,  with  interest  from 
this  date.    January  8th,  1846. 

John  C.  Hulbert,  Justice. 

2.  Instead  of  renewing  the  execution,  the  justice  may,  where  it  is  re- 
turned unsatisfied  in  whole  or  in  part,  issue  a  further  execution  for  the 
amount  remaining  due.(m)  In  this  case,  the  language  of  the  statute  re- 
quires that  there  should  be  a  return  of  the  constable  ;  verbal  informa- 
tion, which,  as  we  have  seen,  is  enough  to  justify  a  renewal,  is  insuffi- 
cient to  authorize  the  issuing  of  a  further  execution  ;(n)  and  in  one  case, 
where  a  justice  issued  a  second  execution  after  the  first  was  satisfied,  it 
was  held  that  he  was  a  trespasser,  and  that  it  was  no  excuse  for  him 
that  the  second  execution  \yas  issued  on  the  false  representation  of  the 
plaintiff  that  the  first  was  lost.(o)  He  should  in  no  case  issue  a  further 
execution  until  the  first  is  duly  returned.  If  the  first  execution  be  lost, 
the  party  should  resort  to  his  action  upon  the  judgment. 

The  further  execution  may  be,  in  form,  the  same  as  the  one  first  issued, 
directing  the  collection  of  the  full  amount  of  the  judgment ;  and  in  case 
any  thiag  was  collected  upon  the  prior  execution,  the  justice  should,  by 
way  of  endorsement,  state  the  amount  remaining  due. 

An  action  on  the  case  lies  against  a  party  who  wrongfully  and  wil- 
fully sues  out  an  execution  on  a  judgment  which  he  knows  to  have  been 


(m)  2  R.  S.  180,  §  144.  (o)  6  Wen.  867. 

(n)  See  8  John.  337.    6  Wen.  367. 
8  id.  382.    5  Cowen,  417. 


(3)  Ofltrander  v.  Walter,  2  Hill,  329.        (4)  Id.  ib. 
Vol.  II.  65 


n 


614  OF  EXECOnON. 

satisfied,  wberebj  the  property  of  the  defendant  is  taken  and  sold  ;  and  to 
support  the  action,  it  is  unnecessary  to  allege  or  prove  actual  malice.(o) 
A  justice  whose  term  of  office  has  expired,  may  renew  executions  is- 
sued on  judgments  rendered  by  him,  at  any  time  within  six  months  after 
the  expiration  of  his  office.(p) 


SECTION  III. 

HOW  AN  SXECUTION   MAY   BE   SUPERSEDED WHEN  IT  MAY  ISSUE — AND  ON 

WHAT   TERMS  IT  MAY  BE  STAYED. 

It  is  a  settled  principle,  that  wherever  there  is,  after  judgment  and 
before  execution,  a  change  of  the  parties,  either  plaintiff  or  defendant^ 
by  marriagej  insolvency^  or  death^  whereby  other  persons  become  inter- 
ested in  the  execution  of  the  judgment,  the  execution  is  superseded,  and 
a  new  action  upon  the  judgment  is  necessary,  in  order  to  make  such 
new  person  a  party  to  the  judgment  :(g)  except,  indeed,  where  there  are 
two  or  more  plaintiffs  or  defendants.  In  such  case,  where  one  or  more 
of  either  of  the  plaintiffs  or  defendants  survive,  execution  may  be  taken 
out,  either  by  or  against  such  survivor  or  survivors ;  but  it  must  be  taken 
out  in  the  joint  names  of  all  the  plaintiffs  or  defendants,  the  same  as 
though  they  were  alive  ;  for  otherwise  it  will  not  appear  to  be  warrant- 
ed by  the  judgment.(r)  In  case  of  death,  however,  it  is  settled,  that 
where  the  execution  is  tested,  i.  e.  dated,  in  the  plaintiff's  or  defendant's 
life  time,  it  may,  in  all  cases,  be  executed  after  his  death ;  though  it 
would  be  otherwise,  if  tested  after  his  death. (f)  In  Asborn  v.  Moss, 
(7  John.  161j)  it  will  be  perceived  by  the  plea,  that  a  justice's  execu- 
tion was  issued  and  levied  in  the  defendant's  life  time,  and  the  goods 
sold  after  his  death  ;  the  propriety  of  this  course  was  not  drawn  in  ques* 
tion,  by  the  counsel  in  that  cause. 


(o)  7  Wen.  301.  the  party  againft  whom  the  jodgment 

(p)  See  2  R.  S.  198,  §  258.    And  see  was  rendered.    See  also  9  Wen.  452. 

post,  518.  But  qiure,  as  to  the  application  of  this 

(g)  17  John  271.    Tidd's  Prac.  1021.  statute  to  proceedings  m  justices'  courts. 

But  see  2  R.  S.  291,  §  27,  which  pro-  (r)  Tidd's  Prac.  1029.     1  Cowen, 

vides  that  if  a  part^  die  afler  judgment  711,738. 

rendered  against  him,  and  before  exe-  (s)  See   Tidd's  Prac.  915,  916.     1 

cution,  no  execution  shall  issue  till  the  Cowen,  83,  4,  note  (b). 

expiration  of  one  year  after  the  death  of 


J 
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It  is  provided  by  2  R.  S.  178,  §  133,  that  upon  the  rendering  of  a 
judgment  against  any  person  who  is  not,  at  the  time,  a  freeholder  of  the 
county  where  the  justice  resides,  nor  an  inhabitant  of  such  county,  hay- 
ing a  family,  execution  shall  issue  immediately ;  but  the  justice  may 
require  proof  from  the  party  demanding  such  execution,  on  his  own 
oath,  or  otherwise,  of  the  fact  entitling  him  thereto,  according  to  this 
section.  (5) 

The  oath  to  be  administered,  in  order  to  obtain  an  execution  under 
the  provisions  of  this  section,  may  be  in  the  form  which  we  shall  pres- 
ently give,  on  applications  for  immediate  executions  in  other  cases. 

If  the  judgment  be  against  a  person  who  is  at  the  time  a  freeholder 
of  the  county,  or  an  inhabitant  having  a  family,  execution  is  not  to 
issue,  (except  by  the  written  consent  of  the  party  against  i^om  the 
judgment  is  obtained,  or  upon  the  oath  of  danger,)  till  the  expiration  of 
thirty  days  from  the  rendition  and  entry  of  the  judgment,  where  it  does 
not  exceed  twenty-five  dollars  exclusive  of  costs;  if  the  judgment  ex- 
ceed twenty-five  dollars  exclusive  of  costs,  then  execution  is  not  to  issue, 
except  as  above,  till  the  expiration  of  ninety  days.(^) 

The  rule  in  regard  to  the  computation  of  time  in  issuing  executions, 
is  the  same  as  noticed  Vol.  I.  p.  296  to  297.  The  thirty  or  ninety  days 
are  to  be  allowed,  exclusive  of  the  day  on  which  the  judgment  was  ren- 
dered. 

If  the  party  obtaining  a  judgmeift  shall  make  it  appear,  by  his  own 
oath,  or  other  competent  testimony,  to  the  satisfaction  of  the  justice,  that 
he  will  be  in  danger  of  losing  the  debt  or  damages  recovered  by  him, 
unless  execution  issue  sooner  than  thirty  or  ninety  days,  (according  as 
the  judgment.is  above  or  below  26  dollars,  exclusive  of  costs,)  the  justice 
is  to  issue  an  execution  immediately  ;  unless  the  same  is  stayed  by  the 
party  against  whom  judgment  was  obtained.     (The  mode  of  staying  ex- 


(0  See  2  R.  S.  178,  9,  §  134. 

(5)  It  18  also  provided  by  statute,  that  whenever  any  recovery  shall  be  had  be- 
fore a  justice  of  tlie  peace,  for  any  penalty  or  forfeiture  incurred  by  violating  any 
provision  contained  in  the  ninth  title  of  the  twentieth  chapter  of  the  first  part  of  the 
revised  statutes,  which  is  entitled,  "  Of  excise,  and  the  regulation  of  taverns  and 
groceries ;"  or  for  any  penalty  or  forfeiture  incurred  by  violating  any  provision 
contained  in  the  eleventh  title  of  the  same  chapter,  relating  to  fisheries,  execution 
shall  issue  thereon  immediately,  and  the  justice  shall  endorse  upon  such  execution, 
the  cause  for  which  such  judgment  was  rendered  ;  and  in  case  no  goods  or  chattels 
can  be  found  to  satisfy  such  execution,  the  constable  having  the  same,  shall  commit 
such  defendant  to  the  jail  of  the  county,  and  shall  deliver  to  the  keeper  thereof  a 
certified  cop^  of  such  execution  and  endorsement ;  b^  virtue  of  which,  such  keep- 
er shall  detain  such  defendant  for  a  period  not  exceeding  sixty  days,  without  allow- 
ing him  the  benefits  of  the  liberties  of  such  jail.  (2  K.  S.  180,  §  140.)  For  the 
form  of  this  endorsement,  see  post. 
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ecution  will  be  spoken  of  hereafter.)     Application  for  such  immediate  ^ 
execution  may  be  made  either  before  or  at  the  time  of  rendering  the 
judgment ;  or,  if  reasonable  notice  be  given  to  the  adverse  party  of  the 
intention  to  apply  for  such  execution,  such  application  may  be  made  at 
any  time  after  the  judgment  shall  have  been  rendered. (u) 

Application  for  an  immediate  execution,  if  made  before,  or  at  the 
time  of  rendering  judgment,  is  generally  made  in  the  hearing  of  the  op- 
posite party,  if  present ;  though  this  is  not  necessary ;  and  where  an 
application  is  made  at  the  close  of  the  trial,  it  is  probably  unnecessary 
to  make  the  oath  on  the  spot,  whether  the  defendant  appeared  in  the 
suit,  or  not ;  for  the  party  applying  may  be  unable  to  swear  to  the  ne- 
cessary facts  himself,  and  even  if  he  were  able,  he  should  not  be  com- 
pelled to  do  so.  It  is  enough  that  the  application  is  made  at  the  prop- 
er time — the  oath  may  be  administered  afterwards,  without  further  no- 
tice. The  making  of  the  application  is  enough  to  apprise  the  opposite 
party  of  the  intention  to  sue  out  an  execution  before  the  time  limited  by 
statute;  and,  if  he  is  desirous  of  preventing  this,  he  should  stay  th^  ex- 
ecution by  giving  the  requisite  security.(v)  This  application  may  be 
made  at  the  time  of  the  rendition  of  the  judgment,  in  the  absence  of 
the  opposite  party,  and  without  notice,  even  where  the  judgment  is  ren- 
dered four  days  after  the  trial. (u?)  And  a  verbal  notice,  of  an  inten- 
tion to  apply  for  immediate  execution,  made  at  the  close  of  a  trial,  in 
the  presence  of  the  counsel  for  the  opposite  party,  where  the  justice 
said  he  should  take  four  days  to  make  up  his  judgment,  was  held  suffi- 
cient to  authorize  the  issuing  of  an  execution,  without  further  notice,  on 
the  oath  of  danger,  made  four  days  after  the  rendition  of  the '  judg- 
ment.(x) 

If  the  application  for  an  immediate  execution  is  not  made  before  or 
at  the  time  of  rendering  judgment,  it  may  be  made  at  any  subsequent 
time,  on  reasonable  notice  given  to  the  adverse  party.  This  notice 
should,  in  strictness,  be  in  writing,  and  ought  to  specify  the  time  and 
place,  when  and  where  the  application  will  be  made;  though  the  two 
latter  requisites  have  recently  been  held  unnecessary,  and  a  simple  no- 
tice in  writing  of  an  intention  to  apply  for  execution,  without  stating 
any  time  or  place,  was  held  sufficient,  where  t^e  notice  was  given  three 
days  before  making  the  oath  and  the  issuing  of  the  execution. (^) 


tt)  2  R.  S.  179,  §  135.  C^)  Id.  648. 

>)  See  21  Wen.  648,  9.  Cv)  Id.  ib. 

^t0)  Id.  84. 
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Form  of  notice  of  intention  to  apply  for  execution. 

Justice's  Court. 

James  Jackson  1 

T.  >      To  the  above  named  defendant.  ^ 

Richard  Roe.  j 

Take  notice  that  I  intend  to  apply  to  John  C.  Hulbert^  Esq.  at  his 
dwelling  house  in  the  town  of  Saratoga  Springs,  on  the  12th  day  of  Jan- 
uary instant,  at  one  o'clock  P.  M.,  for  an  immediate  execution  on  the 

judgment  in  this  cause.     January  8lh,  1845. 

James  Jackson. 

If  the  judgment  is  against  the  plaintiff,  and  the  notice  is  given  by  the 
defendant,  the  title  of  the  cause  should  be  inverted,  as  directed,  Vol.  I. 
p.  517,.  note  (5),  and  the  notice  should  be  directed  to  the  plaintiff  in- 
stead  of  the  defendant.  This  notice  should  be  served  personally  upon 
the  party ;  or,  in  his  absence,  it  would  probably  be  a  good  service,  to 
leave  it  at  his  dwelling  house  oi  place  of  abode,  with  his  wife  or  some 
other  proper  person.  A  copy  of  the  notice  should  be  made,  and  retain- 
ed, upon  which,  if  necessary,  an  affidavit  of  service  may  be  endorsed. 
If  the  person  against  whom  the  judgment  was  rendered,  should  not  ap- 
pear before  the  justice,  at  the  time  and  place  specified  in  the  notice,  the 
justice  should,  before  hearing  the  application,  require  proof  by  affidavit, 
of  the  due  service  of  the  notice.  This  affidavit  should  be  endorsed  upon 
or  annexed  to  the  notice,  and  may  be  in  the  following  form : 

Form  of  affidavit  of  service  of  notice. 
Justice's  Court. 
James  Jackson 

V. 

Richard  Roe. 

Saratoga  County,  ss.  John  Smithy  of  Saratoga 
SpringSj  in  said  county,  being  sworn,  says,  that  on  the  9th  day  of  Janu- 
ary instant,  he  served  upon  James  Jackson ^  the  above  named  defendant, 
a  notice  of  which  the  within  (or,  annexed)  is  a  copy,  by  delivering  the 
same  to  him  personally,  (or,  by  delivering  the  same  to  his  wife^  at  the 
dwelling  house  of  the  said  defendant ^  he  being  absent  therefrom.) 

John  Smith. 

Sworn  before  me,  this  12th  } 
day  of  January  y  1845.      \ 

John  C.  Hulbert,  Justice. 
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It  is  the  better  opinion,  that  where  the  judgment  is  against  a  person 
not  a  freeholder,  or  inhabitant  of  the  coanty  having  a  family,  the  appli- 
cation for  an  execution  should  be  made  at  the  trial,  or  when  the  judg- 
ment is  rendered,  in  order  that  the  party  may  have  an  opportunity  of 
giving  a  bond  to  stay  it ;  but  if  the  application  be  not  then  made,  notice 
should  be  given  as  in  other  cases.(z) 

Farm  of  oath  to  obtain  an  immediate  execution. 

You  do  swear,  that  you  will  true  answers  make  to  such  questions  as 
shall  be  put  to  you,  touching  the  necessity  of  an  immediate  execution 
upon  the  judgment  rendered  in  this  cause  between  Jame^  JacAc^on,  plain- 
tiff, and  Richard  Roe^  defendant. 

If  this  oath  is  administered  in  a  case  where  an  immediate  execution  is 
applied  for,  on  the  ground  that  the  party  against  whom  the  judgment  is 
rendered  is  not  a  freeholder,  or  inhabitant  of  the  county  having  a  fami- 
ly, the  party  or  witness  to  whom  the  bath  is  administered,  states  that 
fact ;  upon  the  proof  of  which,  execution  issues  immediately,  (unless 
stayed  by  giving  security,)  without  evidence  of  any  additional  facts  or 
circumstances.  If  the  application  is  founded  upon  proof  that  the  party 
will  be  in  danger  of  losing  the  judgment,  if  execution  is  delayed  thirty 
or  ninety  days,  as  the  case  may  be,  it  is  not  enough  for  the  party  or 
witness  to  swear  generally  to  mere  apprehension  of  danger ;  he  should 
state  facts  and  circumstances,  sufficient  to  satisfy  the  justice  that  he  has 
good  grounds  for  his  apprehension  ;  and,  it  s^ems,  that  the  adverse  par- 
ty has  no  right  to  come  in  and  contest  the  issuing  of  an  execution,  by 
cross-examining  the  plaintiff,  or  any  body  else  who  should  make  the 
oath  of  danger. (a)  If  the  justice  thinks  that  a  case  for  an  immediate 
execution  is  made  out,  he  should  issue  it  forthwith,  unless,  as  above  re- 
marked, the  party  against  whom  the  judgment  is  rendered,  gives  the  re- 
quisite security,  of  which  we  shall  presently  speak. 

Executions  on  judgments  rendered  by  justices  of  the  peace,  may  be 
issued  at  any  time  within  two  years  from  the  time  of  their  rendition  ;(6) 
but  in  case  the  justice's  term  of  office  has  expired,  the  time  for  issuing 
or  renewing  executions  upon  judgments  previously  rendered,  is  limited 
to  six  months  after  the  expiration  of  his  said  office  ;(c)  except  he  is  re- 
elected and  duly  qualifies,  in  which  case  he  may  issue  executions  on 


See  Edw.  Treat  8d  ed.  128.  (6)  2  R^  S.  180,  §  143. 

See  21  Wen.  649,  per  Cowen,  J.  (c)  Id.  198,  §  258. 
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judgments  rendered  by  him  before  the  expiration  of  his  former  term,  at 
any  time  within  two  years  from  the  rendition  of  the  judgments.(({) 

It  is  provided  by  statute,  that  the  party  against  whom  any  judgment 
shall  be  recovered,  may  stay  the  issuing  of  execution  thereon  until  .the 
regular  time,  by  giving  a  bond  to  the  party  in  whose  favor  judgment 
was  obtained,  in  such  penalty,  and  with  such  security  as  the  justice  shall 
approve,  conditioned  for  the  payment  of  the  money  recovered,  and  the 
costs,  with  interest,  at  or  before  the  expiration  of  ninety  days  from  the 
time  of  the  rendering  such  judgment,  if  such  money  exceed  twenty-five 
dollars,  exclusive  of  costs  ;  and  at  the  expiration  of  thirty  days  from  the 
rendering  of  judgment,  if  such  money  shall  not  exceed  twenty-five  dol- 
lars, exclusive  of  costs.  If  such  bond  be  left  with  the  justice,  for  the 
use  of  the  party  to  whom  it  was  given,  at  the  time  of  rendering  judg- 
ment, or  before  the  actual  issuing  of  execution  thereon,  no  execution 
shall  be  issued  on  such  judgment  until  the  regular  time.(e) 

Form  of  bond  to  stay  execution. 

We,  Richard  Roe  and  John  Styles^  acknowledge  ourselves  indebted 
to  James  Jackson^  in  the  sum  of  . .'. .  dollars,  {let  the  penalty  be  in  about 
twice  the  amount  of  the  judgment^)  which  we  bind  ourselves  jointly  and 
severally  to  pay.  Sealed  with  our  seals,  and  dated  the  Sth  day  o{  Jan- 
uary ^  1845. 

Whereas,  on  the  7th  day  of  January  instant,  a  judgment  was  recovered 
before  John  C.  Hulbert^  Esq.,  one  of  the  justices  of  the  peace  of  the 
county  of  Saratoga^  by  thesaid  James  Jackson^  against  the  above  bound- 
en  Richard  Roe^  for  • . .  •  dollars  damages,  (or,  debt^  and  .  •  • ,  dollars 
and  .  •  • .  cents  costs  :  Now,  therefore,  the  condition  of  this  obligation 
is  such,  that  if  the  above  bounden  Richard  Roe^  shall  well  and  truly 
pay  the  said  damages,  (or,  debt^  and  costs,  so  recovered,  with  interest, 
at  or  before  the  expiration  of  ninety  (or,  thirty)  days  from  the  time  of 
the  rendition  of  the  said  judgment,  then  this  obligation  to  be  void,  other- 
wise of  force. 

Richard  Roe,    [l.  s.] 
John  Styles,      [l.  s.] 

Sealed  and  delivered 
in  presence  of 

John  C.  Hulbert. 


(J)  Sen.  Laws  of  1840,  p.  898.  (c)  2  R.  S.  179,  §  186. 
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Form  of  the  justice^ s  appronal, 

I  approye  of  the  penalty  and  surety  of  the  foregoing,  (or,  tm^Atn,) 
bond.    Jan.  8th,  1845. 

John  C.  Hulbert,  Justice. 

If  the  justice  issue  an  execution  before  it  is  legally  due,  he  is  a  wrong- 
doer, and  accountable  for  the  levy  or  arrest  under  it,  in  an  action  of 
trorer,  trespass  or  false  imprisonment.    It  is  an  excess  of  juri8diction.(/) 


SECTION    IV. 

OF  SS&YING  AMD  BETURNING   THE  EXECUTION. 

This  process  is  directed  to  any  constable  of  the  county  where  the 
justice  resides,  and  is  to  be  executed  by  him,  though  the  justice  may,  if 
he  think  proper,  depute  some  other  suitable  person  to  do  this,  in  the 
form  given  Vol.  I.  p.  677. 

On  receiving  the  execution,  it  is  the  duty  of  the  constable  to  make, 
within  a  reasonable  time,  search  for  goods  and  chattels,  as  directed  by 
it,  and  in  default  of  finding  any,  or  sufficient  to  satisfy  the  demand,  to 
arrest  the  person  against  whom  the  execution  is  issued,  and  commit  him 
to  prison,  in  cases  where  the  execution  contains  a  clause  authorizing  an 
arrest. 

It  is  proper  to  remark,  in  this  connection,  that  although,  as  we  saw 
Vol.  I.  pp.  443, 444,  a  constable  would  be  justified  in  serving  an  exe- 
cution regular  upon  its  face,  whether  the  justice  had  or  had  not,  in  fact, 
jurisdiction  in  the  particular  case,  yet  he  is  not  bound  to  do  so,  where 
the  judgment  upon  which  the  execution  issues,  is  void ;  and  of  course, 
is  not,  in  such  case,  liable  for  neglecting  to  proceed  under  the  execu- 
tion.Cg-) 

It  will  be  seen,  on  reference  to  the  form  of  the  execution,  given 
ante,  p.  608,  that  the  constable  is  directed  to  levy  damages,  &c.  of 
the  "  goods  and  chattels''  of  the  person  against  whom  the  execution  is 
issued.     By  this  term,  ^^  goods  and  chattels^^  is  meant  personal  and 


K: 


)  See  2  John.  Cat.  49.    8  id.  84.       the  cases  there  cited.    See  also  6  Verm. 
g)  See  8  Mast.  R.  79,  86,  6,  7,  and    R.  124. 
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f/ioveahle  property  ;  not  such  chattels  as  Bayer  of  the  realty  and  are  of 
a  permanent  nature.  Hence  a  constable  may  not  levy  upon  and  sell 
leasehold  property^  or  a  term  for  yearsy  as  it  was  assumed  he  might  do, 
in  the  first  edition  of  this  treatise. (A) 

By  virtue  of  this  precept,  the  constable  has,  (subject  to  the  exceptions 
hereafter  mentioned,)  a  right  to  seize  and  sell  all  personal  chattels  be- 
longing to  the  one  against  whom  the  execution  is  issued.  And  in  Har- 
distey  &  Barney,  (Comb.  356,)  Holt  said,  "  upon  2l  fieri  facias  the  sher- 
iflf  may  take  any  thing  but  wearing  apparel ;  nay,  if  the  party  hathUwo 
gowns,  he  may  take  one  of  them.''  This  exception  in  favor  of  necessa- 
ry wearing  apparel  existed  at  common  law,  and  still  exists,  for  aught 
that  I  have  seen  to  the  contrary.  It  is  entirely  independent  of  the  stat- 
utory provision  on  the  same  subject,  which  applies  only  to  household- 
ersj{i)  and  the  case  in  19  Wen.  475,  does  not  at  all  affect  the  common 
law  rule.  That  case  arose  under  the  statute,  and  was  decided  without 
reference  to  the  doctrine  of  the  common  law. (6)  The  constable  may 
seize  upon  and  sell  the  tools  of  a  mechanic,  and  he  may  make  the  levy 
even  while  the  owner  is  in  the  act  of  using  them.( j)  He  may  sell  every 
thing  which  is  raised  annually  by  labor  and  cultivation,  as  corn  grow- 
ing, which  goes  to  the  executor  ;{k)  and  a  purchase,  under  an  execution, 
of  corn,  or  other  emblements,  growing,  carries  with  it,  to  the  purchaser, 
the  right  of  ingress,  egress  and  regress,  for  the  purpose  of  cutting  and 
carrying  away  the  crop.(/)  A  constable  may  also  levy  on  and  sell,  such 
personal  chattels  as  the  owner,  being  a  tenant,  has  a  right  to  remove 
from  the  demised  premises  ;  but  furnaces,  grass  growing,  fruit  not  gath- 
ered, or  other  articles  which  belong  to  the  freehold,  and  go  to  the  heir, 
and  which  include  all  such  things  as  are  growing  upon  land,  but  which 
are  not  raised  annually  by  labor  and  manurance,  cannot  be  sold  upon 
this  precept.(wi) 

One  of  the  principal  difficulties,  in  determining  the  kind  of  personal 
chattels  which  may  be  levied  upon  and  sold  by  the  constable,  arises  upon 
the  question  as  to  what  are  termed  fixtures ^  or  personal  chattels  annexed 
to  real  property.  As  between  landlord  and  tenant,  we  have  just  seen 
that  such  personal  property  as  the  latter  may  remove,  may  be  levied 


(h)  19  John.  73.  (fc)  2  John.  418.    Id.  421,  n.    7  Mass. 

(t)  See  post,  where  the  provisions  of  R.  34. 

the  statute  exempting  certain  property  (V)  9  John.  108. 

are  cited  at  large.  (m)  See  Toller's  Law  of  Ex'rs,  114. 

( j)  1  Yerg.  397.  2  R.  S.  25,  §  6. 

(6)  See  3  Mast.  Rep.  198,  196. 
Vol.  II.  66 
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upon  by  virtue  oi  a  justice's  execution  ;  the  same  may  be  said  of  the 
personal  property  of  a  vendor  of  real  estate,  as  between  him  and  his 
vendee ;  and  so  as  between  heir  and  executor,  &c.  Between  landlord 
and  tenant,  the  claim  to  have  articles  considered  as  personal  property, 
is  received  with  the  greatest  latitude  and  indulgence.  All  erections  by 
the  latter,  for  the  purposes  of  trade  or  manufactures,  though  fixed  to  the 
freehold,  are  considered  as  his  personal  property,  and,  as  such,  may  be 
removed  by  him  during  his  term,  or  be  made  available  to  his  creditors, 
on  execution.  On  his  death,  they  go  to  his  executors  or  administrators  ; 
yet  by  a  conveyance,  they  pass  to  his  vendee ;  and  hence  it  is,  that,*as 
between  vendor  and  vendee,  the  doctrine  of  fixtures  making  a  part  of 
the  freehold,  and  passing  with  it,  is  more  extensively  applied  than  be- 
tween any  others.  From  these  remarks  it  will  be  seen,  that  many  arti- 
cles which  would  be  considered  personal  chattels,  as  between  landlord 
and  tenant,  would  be  deemed  fixtures,  as  between  individuals  standing 
in  a  different  relation  to  each  other.  It  has  been  held  that  a  tenant  may 
remove  all  chimney  pieces,  and  wainscot  put  up  by  himself.  So,  of 
beds  fastened  to  the  ceiling  with  ropes,  or  even  where  they  are  nailed. 
So  he  may  remove  all  such  things  put  up  by  him,  as  are  necessary  for 
trade,  such  as  brewing  utensils,  bark-mills,  furnaces,  coppers,  fire-en- 
gines, cider-mills,  &c.  &c.,  which  he  has  erected,  and  by  which,  he  not 
only  enjoys  the  profit  of  the  estate,  but  carries  on  a  species  of  trade. 
Prima  facie,  a  building  erected  by  one  person  on  another's  land,  is  to 
be  treated  as  a  fixture,  and  a  part  of  the  realty.  But  if  it  be  so  erected 
upon  an  understanding  or  agreement  that  it  may  be  removed  at  any  time, 
it  is  then  no  part  of  the  realty,  but  personal  property,  for  the  conversion 
of  which  trover  will  lie  ;  especially  where  it  is  only  slightly  affixed  to 
the  freehold.(7)  Fencing  materials  on  a  farm,  which  have  been  used 
as  part  of  the  fences,  but  are  temporarily  detached,  without  any  inten- 
tion of  diverting  from  their  use  as  such,  are  a  part  of  the  freehold,  and 
pass  by  a  conveyance  of  the  farm  to  a  purchaser.  So,  as  to  manure, 
lying  in  a  barn  yard  on  the  farm,  at  the  time  of  the  conveyance.  And 
this,  it  seems,  although  laid  up  in  heaps.(8) 

There  is  a  stronger  tendency  to  consider  fixtures  for  the  purposes  of 
trade,  as  mere  personal  property,  than  in  regard  to  those  of  an  agricul- 
tural or  domestic  character.  An  attempt  to  give  even  a  synopsis  of  the 
almost  innumerable  cases  relating  to  the  law  of  fixtures,  would  render 
this  head  more  voluminous  than  is  deemed  consistent  with  the  design 


(7)  Smith  V.  Benflon,  1  HUl,  176.  (8)  Goodrich  v.  Jones.  S  id.  143. 
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of  this  treatise.  The  subject  is  invested  with  many  difficulties,  and  in- 
tricate questions ;  each  case  depending,  in  naost  instances,  upon  its  own 
peculiar  circumstances.  Indeed,  without  the  advantage  of  referring  to 
the  cases  at  large,  or  to  the  works  which  treat  of  this  subject  exclusive- 
ly, it  is  utterly  impossible  to  obtain  even  a  tolerable  knowledge  of  the 
rules  and  principles  which  should  be  applied,  in  determining  the  ques- 
tions which  are  constantly  arising.  We  shall  therefore  drop  all  further 
consideration  of  this  head,  by  referring  the  reader  to  Amos  &  Ferard's 
Law  of  Fixtures.  Gibbons'  do.  See  also  2  Kent's  Com.  3d  ed.  341 
to  347.     Walker  v.  Sherman,  20  Wen.  636  to  657. 

For  many  purposes  money  is  included  within  the  term  goods  and  chat- 
tels^ and  it  is  expressly  provided  by  statute,  that  qu  executions  against 
the  property  of  a  defendant,  the  officer  may  levy  upon  any  current  gold 
or  silver  coin  belonging  to  such  defendant,  and  shall  pay  and  return  the 
same  as  so  much  money,  without  a  sale.(n)     The  officer  may  also  levy 
upon  any  bills,  or  other  evidence  of  debt,  issued  by  any  monied  corpo- 
ration, or  by  the  government  of  the  United  States,  and  circulated  as 
money  ;  but  these  be  must  sell,  and  cannot  return  as  so  much  money.(o) 
Where  a  constable  was  present  when  money  was  paid  over  to  another^ 
who  delivered  it  to  the  constable  and  requested  him  to  examine  and  see  1 
if  it  was  good,  but  which,  on  receiving,  he  levied  on  by  virtue  of  an  ^ 
execution  which  he  held  against  the  person  to  whom  the  money  was/ 
paid,  this  was  held  regular.(/7) 

Where  goods  and  chattels  are  pledged  for  the  payment  of  money,  or 
the  performance  of  any  contract  or  agreement,  the  right  and  interest  in 
such  goods,  of  the  persoii  making  such  pledge,  may  be  sold  on  execution 
against  him,  and  the  purchaser  acquires  all  the  right  and  interest  of  the 
defendant,  and  is  entitled  to  the  possession  of  such  goods  and  chattels, 
on  complying  with  the  terms  and  conditions  of  the  pledge.(9)  The 
mortgagor  of  a  chattel,  having  the  right  of  possession  for  a  definite  pe- 
riod, has  an  interest  which  may  be  sold  by  execution  ;  the  purchaser  ac- 
quires the  right  of  possession  and  the  absolute  ownership,  subject  to  the 
incumbrance.(r)  So,  personal  property,  pledged  by  way  of  mortgage, 
may,  after  forfeiture,  be  levied  upon  by  virtue  of  an  execution  against 
the  mortgagee^  although  it  remain  in  the  hands  of  the  mortgagor. («) 

Promissory  notes,  bills  of  exchange,  bonds,  and  other  choses  in  action^ 


(n)  2  R.  S.  290,  §  18.    See  also  12  (7)  2  R.  S.  290,  §  20. 

Wen,  584,  586.    12  John.  220.    Id.  395.  (r)  8  Wen.  339. 

(0)  2  R.  S.  390,  §  19.  (s)  9  ib.  258. 
(p)  12  John.  395. 
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cannot  be  levied  on  ;{i)  nor  bank  shares,  or  ibares  in  a  public  libra 
ry.(u)  Yet  some  things  in  the  nature  of  chases  in  action  may  pass  a# 
incidents,  and  be  sold  in  connexion  with  the  property  with  which  they 
are  connected  ;  thus,  it  was  held  that  on  a  levy  and  sale  of  the  material! 
in  a  printing  establishment,  the  subscription  list  might  be  included. (ix) 
The  constable  cannot  take  goods  distrained,  or  taken  and  in  custody  oi 
the  sheriff  or  any  other  constable  upon  a  former  execution  or  attach* 
ment,  for  these  are  in  the  custody  of  the  law  ^{w)  and  goods  in  the  cus- 
tody of  the  law  are  hot  even  distrainable  for  taxes,  as  being  in  the  pos- 
session of  the  party,  (x)  Nor  can  the  constable  take  any  thing  which 
cannot  be  sold,  as  deeds,  writings,  &c.(y)  And  money  belonging  to 
/  the  defendant,  which  the  same  or  another  constable  has  levied,  or  raised 
on  an  execution,  in  favor  of  the  defendant,  against  another,  cannot  be 
retained  or  levied  on  by  him.  Such  money  never  having  been  paid  over 
to  the  defendant,  has  not  become  his  specific  property,  and  is,  for  that 
reason,  no  more  the  subject  of  a  levy,  than  any  other  debt  due  to  him, 
\r  any  chose  in  action. (2) 

The  goods  of  two  joint  tenants,  or  tenants  in  common,  may  be  taken 
for  the  separate  debt  of  one  of  them,  and  sold.  AH,  however,  which 
passes  by  the  sale,  is  the  interest  or  share  of  the  individual ;  and  the 
purchaser  succeeds  to  his  right,  as  a  tenant  in  common. (a)  If  partner- 
ship property  be  seized  and  sold,  for  the  individual  debt  of  one  of  the 
firm,  the  share  of  such  individual  passes,  but  it  is  subject  to  the  payment 
and  settlement  of  the  partnership  dues  ;  and  the  remainder  only,  after 
discharging  these,  passes  to  the  purchaser.(b)  Or,  as  the  rule  was  laid 
down  in  a  recent  case,  on  an  execution  against  one  of  two  partners,  the 
sheriff  may  seize  the  entire  partnership  effects,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  execution,  and  sell  the  interest  of  the 
partner  against  whom  the  execution  is  issued.  And  an  action  of  tres- 
pass will  not  lie  against  the  sheriff*,  at  the  suit  of  the  other  partner,  or 
his  assignees,  for  delivering  to  the  purchaser  the  property  sold.(9)    The 


(0  12  John.  220.    Id.  395.  1  Co  wen,        {z)   1  Cranch,   117.     Chipman,  66- 

240.    7  Mass.  R.  438.    9  id.  537.    15    See  6  Cowen,  494,  497. 

id.  534.     12  id.  506.  (a)  9  John.  108.     16  id.  106.     15  id. 

)  9  John  96.  180.     2  Dall.  278.     6  Munf.  118.    2 

)  2  Watts,  111.  Doug.  650.    1  Salk.  392. 

'to)  See  Show.  173.  (6)  Id.  ibid.    Gow.  on  Parto.  247.    2 

^x)  17  John.  128.  John.  280.     12  Wen.  131.    See  Qrah. 
y)   See  Tldd's  Prac.  917,  and  the    Prac  2d  ed.  379,  80. 
cases  there  cited. 


(9)  Phillips  V.  Cook,  24  Wen.  360.    And  see  23  id.  606.   8  Veim.  Rep.  ISO.    10 
id.  165.    12  id.  686. 
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purchaser,  in  such  a  case,  becomes  a  tens^nt  in  common  Mrith  the  other 
partner,  and  if  he  purchases  with  notice  that  the  goods  are  partnership 
effects,  he  takes  them  subject  to  an  account  betvueen  the  partners,  and 
to  the  equitable  claims  of  the  creditors  of  the  firm  in  the  name  of  the 
other  partner.(lO)  After  the  levy,  and  previous  to  the  sale,  the  sheriff 
18  authorized  to  take  a  joint  possession  with  the  other  members  of  the 
firm. (11)  And  it  seems  that  he  may,  against  the  will  of  the  other  part- 
ner, deliver  the  property  sold,  to  the  purchaser.(12)  The  court  of 
chancery,  it  seems,  is  the  appropriate  forum  to  be  resorted  to,  by  the 
solvent  partner,  or  by  the  creditors  of  the  firm,  against  the  purchaser, 
for  the  enforcement  of  the  lien  ;  although  courts  of  law,  in  the  exercise 
of  their  equitable  powers,  have  sometimes  interfered  for  the  protection 
of  the  solvent  partner,  or  the  creditors  of  the  firm.  The  cases  upon  the 
subject  adverted  to,  and  commented  upon,  and  the  conclusion  arrived 
at,  that  neither  a  court  of  equity  or  law  has  the  power  to  stay  an  exe- 
cution until  an  account  be  taken. (13)  It  seems  the  proceeds  of  the  sale 
must  be  paid  over  to  the  execution  creditor,  and  the  solvent  partner,  or 
the  creditors  of  the  firm,  may  have  recourse  to  the  property  in  the  hands 
of  the  purchaser. (14) 

But  the  sale,  by  an  officer,  of  the  entire  property  in  goods  owned  by 
two  jointly,  on  a^./a.  against  one  of  them,  is  an  abuse  of  his  legal  au- 
thority which  renders  him  liable  as  a  trespasser  from  thebeginning.(15) 
It  seems,  however,  that  the  debtor  partner  cannot  be  joined  with  the 
others,  in  an  action  against  the  officer,  for  selling  the  entire  interest.(16) 

Where,  upon  a  levy  on  the  interest  of  one  of  the  members  of  a  firm, 
the  other  members  thereof  covenant  with  the  sheriff  to  deliver  the  prop- 
erty to  him,  on  request,  or  pay  the  debt,  it  is  no  answer  to  an  action  for 
a  breach  of  such  covenant,  that  the  property  was  partnership  property, 
and  had,  subsequent  to  the  covenant,  been  applied  by  them  to  the  use 
of  the  copartnership. (17) 

It  is  provided  by  statute,(c)  that  the  following  property,  when  owned 
by  any  person  being  a  householder,  shall  be  exempt  from  levy  and  sale, 

(c)  2  R.  S.  183,  §  167. 

riO)  Phillipa  V.  Cook,  24  Wen.  389.  And  see  23  id.  606.  2  Verm.  Rep.  120. 
10  id.  165.    12  id.  686. 

(11)  Burrall  v.  Acker,  23  Wen.  606.  Whether  the  sheriff,  in  such  case,  can 
take  tlie  exclusive  possession  ?     Quare,    Id.  ib. 

(12)  24  Wen.  389.    3  Hill,  47. 

(13)  Id.  ib. 
;i4)  M.  ib. 

'15)  Waddell  v.  Cook,  2  HUl,  47,  a«d  note  (a). 
;i6)  Id.  ib. 

17)  Burrall  v.  Acker,  29  We*.  606. 
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under  any  execution,  and  such  articles  thereof  as  are  moTeable,  shall 
continue  so  exempt,  while  the  family  of  such  person,  or  any  of  them, 
may  be  removing  from  one  place  of  residence  to  another  :  1.  All  spin- 
ning wheels,  weaving  looms  and  stoves,  put  up  or  kept  for  use  by  the 
family  :  2.  The  family  bible,  family  pictures  and  school  books  used  by 
or  in  the  family  of  such  person  ;  and  books,  not  exceeding  in  value  fifty 
dollars,  which  are  kept  and  used  as  part  of  the  family  library  :  3.  A  seat 
or  pew  occupied  by  such  person  or  his  family,  in  any  house  or  place  of 
public  worship  :  4  All  sheep  to  the  number  of  ten,  with  their  fleeces, 

4 

and  the  yarn  or  cloth  manufactured  from  the  same ;  one  cow,  two  swine, 
the  necessary  food  for  them  ;  all  necessary  pork,  beef,  fish,  flour  and 
vegetables,  actually  provided  for  family  use,  and  necessary  fuel  for  the 
use  of  the  family  for  sixty  days  :  5.  All  necessary  wearing  apparel, 
beds,  bedsteads  and  bedding,  for  such  person  and  his  family  ;  arms  and 
accoutrements,  required  by  law  to  be  kept  by  such  person  ;  necessary 
cooking  utensils  ;'  one  table ;  six  chairs  ;  six  knives  and  forks  ;  six 
plates ;  six  tea  cups  and  saucers ;  one  sugar  dish ;  one  milk-pot ;  one 
tea-pot  and  six  spoons  ;  one  crane  and  its  appendages  ;  one  pair  of  and- 
irons, and  a  shovel  and  tongs  :  6.  The  tools  and  implements  of  any  me- 
chanic, necessary  to  the  carrying  on  of  his  trade  ;  but  the  amount  there- 
of shall  not  exceed  $26  in  value. (d)  (18) 

It  has  been  decided  that  potatoes  planted  for  family  use  are  exempt 
from  execution  before  they  are  dug,  the  same  as  when  taken  out  of  the 
ground,  and  laid  up  in  store. (19) 

For  the  provisions  of  the  act  of  April  11,  1§42,  "  to  extend  the  ex- 
emption of  household  furniture  and  working  tools  from  distress  for  rent, 
and  sale  under  execution,"  see  Vol.  I.  p.  483. 


(d)  2  R.  S.  290,  §  22. 

(18)  See  also  3  R.  S.  260,  for  the  act  passed  April  15, 1814  ;  by  which  it  is  pro- 
vided, that  the  following^  articles,  loaned  or  furnished  to  indigent  widows  and  fe- 
males, are  exempt  from  execution,  and  from  being  distrained  and  sold  for  (he  pay- 
ment  of  rent,  viz  :  looms,  spinning  wheels,  stoves,  and  their  appurtenances  ;  and 
wool,  worsted,  hemp,  flax  and  tow  to  the  quantity  of  twenty  pounds  weight;  upon 
the  person  taking  a  receipt  therefor,  acknowledged  in  the  manner  pointed  out  by 
ihfi  act 

(19^  Carpenter  v.  Herrington,  25  Wen.  370.  In  6  N.  H.  R<^.  263,  it  was  held 
that  a  man's  only  cow  wa»  exempted  from  execution  by  the  laws  of  that  state,  al- 
though he  resided  in  another  state.  It  does  not  appear,  from  the  report  of  the  case, 
whether  the  debtor  had  a  family  residing  in  New-Hampshire,  or  whether  their  stat- 
ute confines  exemptions  of  property  from  executions,  to  householders.  Whether  it 
does  or  not,  there  can  be  little  doubt  that  a  similar  construction  would  be  given  to 
our  statute,  upon  the  same  state  of  facts,  provided  the  debtor  was  a  householder  or, 
in  other  words,  had  a  family  in  the  state.  The  case  above  cited,  also  decides,  that 
in  trespass  for  taking  the  debtor's  only  cow,  he  is  entitled  to  recover  her  full  ralue, 
although  the  proceeds  of,bersale  have  been  applied  in  satisfaction  of  the  execution. 
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These  exemptions,  are  mere  personal  privileges,  of  which  the  owner 
alone  can  take  advantage.(e)  So,  undoubtedly,  if  the  owner  should  turu 
out  his  exempt  property  to  the  constable  to  be  levied  upon,  he  would 
not  afterwards  be  permitted  to  maintain  an  action  for  taking  it. 

With  respect  to  those  articles  which  are  exempted  on  the  ground  of 
their  being  necessary^  the  party  claiming  the  benefit  of  the  exemption 
must  show  affirmatively  and  certainly  j  that  they  were  in  fact  ^necessary ; 
not  merely  that  they  might  be  so.(/) 

The  above  provisions,  exempting  certain  property  of  a  householder 
from  execution,  were  intended  for  the  benefit  of  poor  and  destitute /ami- 
lies  ;  and  the  father  and  husband,  or  head  of  the  family,  who  has  left 
the  state,  leaving  his  wife  and  children  living  together,  is  still,  notwith- 
standing, a  hauseholder^  within  the  meaning  of  the  act.  And  a  wife 
has  no  ri'ght  to  waive  the  husband's  privilege,  in  his  absence,  and  con- 
sent to  a  sale  of  his  exempt  property,  even  to  save  other  articles  which 
are  seized  and  liable  to  sale,  unless  she  have  some  special  authority  from 
her  husband. (g)  In  defining  the  word  householder j  as  used  in  the  act  of 
April  18th,  1815,  (and  the  same  construction  will  apply  to  the  present 
statute,)  Judge  Piatt  makes  the  following  remarks  :(A)  ^^  According  to 
the  lexicographers,  household  means, '  a  family  living  together,'  and  a 
hatiseholder^ '  a  master  of  a  family.'  Sacred  Scripture,  in  the  same  sense, 
declares,  ^  he  that  provideth  not  for  his  own  household,  is  worse  than  an 
infidel.'  I  think  it  clear  that  the  legislature  meant  to  confer  this  privi- 
lege on  each  of  those  little  primary  communities,  cMed  families,  Murray^ 
(the  p]ainti£f,)  had  gone  to  OAto,  leaving  his  wife  and  children  living 
together  as  2i  family.  They  were  his  household^  and  he  was  the  house- 
holder.  To  say,  that  a  family,  while  in  the  act  of  removal,  and  on  the 
highway,  may  be  deprived  of  their  bed,  and  their  cow,  on  execution,  be- 
cause they  did  not,  for  the  time,  inhabit  a  dwelling-house,  would  be  a 
perversion  of  the  statute.  So  long  as  they  remain  together,  as  a  family^ 
without  being  broken  up,  and  incorporated  into  other  families,  the  priv- 
ilege remains."(20)  The  word  "  householder,"  means  the  head,  master, 
or  person  who  has  the  charge  of,  and  provides  for,  a  family,  and  does 
not  apply  to  the  subordinate  members  or  inmates  of  the  household  ;  and 


(0  1  Cowen,  114.  (g)  18  John.  400. 

(/)  14  John.  434,  &  19  Wen.  476,  per        (k)  Id.  402,  8.    See  also  19  Wen. 

Bronson,  J.    Vol.  I.  p.  484.  476,  6. 

» 

(20)  The  act  under  which  the  question  in  that  case  arose,  did  not,  like  (he  statute 
cited  ante,  p.  525,  contain  a  provision  expresslv  providing  that  the  articles  therein 
mentioned,  should  continue  exempt,  while  the  family  of  the  debtor  were  in  the  act 
of  removal. 
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hence  it  has  been  recently  held,  that  a  person,  an  adult,  residing  with 
his  step-mother,  and  transacting  her  business,  is  not  a  householder. 
And  although  the  exemption  of  wearing  apparel  extends  to  the  debtor 
and  his  family,  this  is  only  where  the  property  is  owned  by  the  house- 
holder^or  head,  of  the  family.(t) 

The  fleeces,  or  the  yarn  or  cloth  manufactured  from  the  fleeces  of  ten 
sheepy  are  exempt  while  in  the  hands  of  a  householder,  whether  he  be  or 
be  not  the  owner  of  the  sheep. (j) 

The  provision  of  the  statute  which  exempts  two  swine,  extends  to  the 
swine  after  they  have  been  killed  for  food. (A) 

Where  the  debtor's  family  consisted  of  himself  and  wife,  and  three 
young  boys,  it  was  held,  in  Massachusetts,  under  a  statute  of  that  state, 
which  is  nearly  identical  with  our  own,  that  but  two  of  the  beds  were 
exempt ;  for  one  bed  might  be  sufiicient  for  the  boys ;  and  in  that  case, 
the  court  seemed  inclined  to  the  opinion,  that  the  number  of  beds  should 
be  limited  to  one  for  every  two  persons,  in  case  the  sex  of  the  different 
members  of  the  family  rendered  the  use  of  the  same  bed  by  three  of 
them,  inconsistent  with  the  common  decencies  of  life.(/) 

Implements  of  husbandry  necessary  for  tilling  land,  are  not  within  the 
exemption  in  favor  of  the  tools,  &c.  of  ^ny  mechanic, {m) 

It  frequently  happens,  that  a  debtor,  in  order  to  avoid  the  payment  of 
his  debts,  disposes  of  all  of  his  property,  except  such  as  is  exempted  by 
law,  and  then  sets  his  creditors  at  defiance.  When  this  is  done,  clearly 
with  a  fraudulent  intent,  he  is  not  entitled  to  the  benefits  of  the  statute. 
So  held,  in  a  recent  case  in  the  supreme  court ;  which  we  take  the  lib- 
erty of  citing  at  large,  as  containing  much  useful  doctrine  on  this  sub- 
ject.    It  maybe  found  in  21  Wen.  68,  &c. 

Brackett  v.  Watkins. 

« 

"  Error  from  the  Onondaga  common  pleas.  Brackett  sued  Watkins 
in  an  action  of  replevin,  for  taking  30  runs  of  woollen  yarn.  The  plain- 
tiff proved  that  he  was  a  householder^  and  that  in  March,  1837,  the  yarn 
was  taken  from  his  possession  by  virtue  of  an  execution  in  favor  of  the 
defendant,  and  by  his  direction.  In  March,  1836,  the  plaintiff  purchased 
300  sheep,  which  he  sheared,  and  sold  the  whole  of  the  wool  except  one 
large  fleece  of  about  four  pounds.  In  the  summer  or  autumn  of  the 
same  year,  he  sold  the  sheep  he  purchased  in  March.    On  this  evi- 


Wen.  475, 6.  (I)  15  Mafs.^R.  170. 


(t)  19  Wen.  475, 6.  (J)  15  Mass.^B 

0)  11  id.  44.    See  alio  81  id.  6a  (m)  5  id.  81S. 

(>)  See  15  Mau .  R.  205. 
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dence,  the  plaintiff  rested.  The  defendant  moved  for  a  nonsuit,  on  the 
following  grounds :  1.  That  it  was  not  shown  that  the  yarn  in  question 
was  made  from  wool  sheared  from  the  plaintiff's  own  sheep ;  2.  That 
there  was  no  evidence  that  the  plaintiff  did  not  own  a  large  flock  of 
sheep  through  1836  and  1837  ;  and  3.  That  the  statute  does  not  apply 
to  a  case  where  a  man  has  a  large  flock  of  sheep,  and  sells  all  the 
wool  except  ten  fleeces.  The  court  granted  the  nonsuit.  The  plaintiff 
excepted,  and  brought  error. 

By  the  Courty  Cowen,  J.  The  first  of  the  grounds  taken  by  the  de- 
fendant's counsel  in  the  court  below,  is  now  given  up  as  erroneous,  on 
the  authority  of  Hall  v.  Penney,  (11  Wend.  44.)  By  this  case,  the 
words  of  the  statute  were  equitably  extended  beyond  their  literal  im- 
port, and  made  to  cover  cloth,  yam,  &c.  whether  it  comes  from  the 
sheep  of  the  owner  or  not. 

Nor  can  I  perceive  any  force  in  the  other  points,  when  taken  in  the 
abstract.  It  was  pretty  evident  that  the  plaintiff  had  reduced  himself 
to  the  30  runs,  and  had  no  more.  Being  a  householder,  the  statute  con- 
ferred upon  this  the  same  protection,  whether  the  plaintiff  had  before 
owned  but  10  or  1000  sheep.  I  say,  in  the  abstract.  Very  likely  the 
court  below  were  disgusted  with  the  strong  appearance  of  a  fraud  upon 
the  statute,  by  a  man  disposing  of,  or  covering  up  all  his  other  proper- 
ty, and  turning  what  was  intended  as  a  shield  of  poverty  into  an  instru- 
ment of  fraud.  It  is  quite  common  for  dishonest  men  to  do  so.  But 
I  think  the  court  below  have  mistaken  the  remedy.  If  there  be  an  ap- 
pearance from  circumstances,  that  the  plaintiff  has  reduced  himself  to 
exempt  property,  in  order  to  defraud  his  creditors,  that  question  should 
be  submitted  to  the  jury,  under  proper  directions  from  the  court.  Their 
sagacity  would  be,  in  general,  quite  a  match  for  the  case.  On  their  be- 
ing satisfied  that  the  plaintiff  had  placed  himself  *on  his  exempt  proper- 
ty, in  order  to  defraud  his  creditors,  as  in  the  instance  below,  by  a  sale 
of  his  sheep  and  wool,  they  may  clearly  place  him  beyond  the  reach  of  the 
statute,  by  sustaining  the  levy.  His  sales  or  other  arrangements  would 
come  within  the  words  of  the  statute,  13  Elizabeth,  being  to  delay,  hinder 
or  defraud  creditors ;  or,  if  not,  they  would  be  void  at  the  common 
law.  The  rule  then  is  this  :  prima  facie^  the  fleeces,  yarn,  cloth,  and 
other  things  limited  to  a  certain  amount  by  the  statute,  (2  R.  S.  290, 
§  22,)  are  protected.  But  if  the  jury  believe  it  was  brought  down  to 
the  compass  of  exemption,  with  intent  to  defraud  creditors,  they  ought 
to  find  for  the  creditor.  Most  commonly,  the  other  goods  being  mort- 
gaged or  sold,  remain^  still  in  the  debtor's  possession,  when  either  they 
may  be  seized,  or  those  which  are  apparently  exempt,  at  the  election  of 
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the  creditor.  In  general,  the  mortgaged  or  sold  goods  are  seized.  But 
the  more  artful  debtor  will  fix  a  more  secure  cover  for  his  property,  by 
changing  it  into  money,  or  something  as  little  tangible  to  an  execution 
as  may  be,  when  the  properly  claimed  as  exempt  must  be  resorted  to, 
and  the  question  of  fraud  litigated  upon  that.  On  such  obvious  fraud  as 
possession  after  a  mortgage  or  sale,  the  court  may  doubtless  nonsu]t,(l) 
or  direct  the  jury  to  find  the  covin,  since  the  statute  has  declared  the 
possession  to  be  conclusive  evidence,  where  it  is  not  satisfactorily  ex- 
plained. Not  so  of  more  equivocal  instances.  On  these  the  question 
is,  in  general,  for  the  jury." 

It  is  proper  to  remark  here,  that  where  the  defendant  in  the  execu* 
tion  sues  the  constable  for  levying  on  his  property,  the  constable's  au* 
thority  is  sufficiently  made  out,  by  producing  and  proving  the  execution 
alone,  without  the  judgment. (n) 

It  is  not  necessary,  in  order  to  authorize  a  levy  upon  property,  by  the 
constable,  that  the  ostensible  title  should  be  in  the  defendant;  for  if  he 
have  assigned,  sold,  or  conveyed  it  away,  not  for  a  valuable  considera^ 
tion^  and  honafide^  but  colorably  merely,  such  sale  will  be  regarded  as 
void,  as  against  an  execution  creditor. 

What  shall  constitute  fraud,  in  the  assignment  of  personal  property, 
has  been  much  agitated  in  the  English  courts,  as  well  as  in  our  own, 
and  a  detailed  review  of  the  cases  on  that  subject,  would  be  neither 
profitable  nor  instructive.  They  all  appear  to  have  settled  down  in  the 
doctrine,  which  has  been  since  recognized  and  declared,(2)  by  statutory 
enactment,  (2  R.  S.  70,  ^5,)  that  every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession,  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  by  way  of  mortgage  or  security,  or  upon 
any  condition  whatever,  unless  the  same  be  accompanied  by  an  imme- 
diately delivery,  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  sold,  mortgaged  or  assigned,  shall  be  presumed 
to  be  fraudulent  and  void,  as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assignment,  or  subseqiiKnt  purcha- 
sers in  good  faith  \  and  shall  be  conclusive  evidence  of  fraud,  unless  it 
shall  be  made  to  appear,  on  the  part  of  the  persons  claiming  under  such 
sale  or  assignment,  that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors  or  purchasers. 


(n)  12  John.  895. 

1)  Bat  see  Smith  v.  Aeker,  S8  Wen.  65& 

Sm  8  Wen.  880. 
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• 

In  the  case  of  Bissel  r.  Hopkins,  (3  Cowen,  ^^O  ^ll  ^^^  cases  rela- 
tire  to  actual,  or  constructive  frauds  upon  creditors,  by  their  debtors,  are 
fully  reviewed  ;  and  the  court  determine,  that » in  every  case,  where  the 
question  relates  to  the  bona  fides  of  the  transaction,  as  to  the  sale  of 
goods,  the  retaining  possession  of  them,  and  the  exercising  acts  of  ap- 
parent ownership  over  them,  are  to  be  particularly  looked  to,  and  that 
though  these  appearances  are  prima  facie  evidence  of  fraud,  yet  they 
may  be  explained  ;  that  it  is  competent,  in  the  face  of  all  these  appear- 
ances, to  shew  that  property,  which  apparently  belongs  to  one,  is  in 
fact  the  property  of  another,  that  no  deception  has  been  intended  or 
practiced,  and  that  to  whom  the  property  in  question,  in  truth  belongs, 
and  whether  there  has  been  any  deception  or  fraud,  or  not,  are  matters 
of  fact  for  a  jury.  Where,  however,  the  facts  are  conceded,  the  ques- 
tion of  fraud  is  for  the  court.(3)  Upon  the  same  principle,  also,  amort- 
gage  of  personal  property  is  valid,  though  the  possession  of  the  prop- 
erty remain  in  the  mortgagor,  where  the  transaction  is  fair;(4)  but  in 
afl  these  cases,  the  legal  test  is  to  be  applied,  and  a  judgment  creditor, 
whose  execution  is  levied,  will  be  regarded  as  on  the  same  footing  with 
a  bona  fide  purchaser,  and  as  having  the  same  right  to  hold  the  proper- 
ty of  his  debtor.(5)  An  action,  however,  bylhe  owner  of  goods  let 
for  an  unexpired  term,  against  the  officer,  for  taking  them  under  an  ex- 
ecution against  the  party  who  hired  them,  is  not  maintainable,  if  it  ap- 
pear that  the  officer  has  not  sold ;  and  it  is,  in  such  case,  the  duty  of 
the  party  letting,  to  give  notice  to  the  sheriff,  of  the  limited  nature  of 
the  hirer's  interest. (6)  For  a  full  review  of  all  the  c^ses  on  this  sub- 
ject, the  reader  i%  referred  to  the  case  of  Bissel  v.  Hopkins,  (3  Cowen, 
166,)  and  the  note  of  the  reporter,  and  to  the  subsequent  cases  above 
cited  ;  and  also  to  the  very  learned  opinion  of  Savage,  Ch.  J.  in  Hall  y. 
Tattle,  (8  Wendell.  378,  392.) 

For  the  foregoing  remarks,  see  Grab.  Prac.  2d  ed.  372,  373.  See 
also  the  case  of  Doane  v.  Eddy,  (16  Wen.  623,)  where  it  is  held,  that 
although  a  mortgage  of  personal  property  is  made  in  good  faith  and 
without  any  intent  to  defraud,  yet  if,  there  is  not  ^  immediate  delivery, 
followed  by  an  actual  and  continued  change  of  possession,  the  mortgage 
is  void  as  against  the  creditors  of  the  mortgagor,  unless  the  continued 
possession  in  the  mortgagor  is  satisfactorily  explained.     And,  in  that 


(S)  7  Cowen,  732.  2  Wen.  699. 
(4] 


4)  8  John.  446.  2  Cowen,  246.  8  id.  166.  4  id.  461.  7  id.  290.  8  Wen. 
375.  9id.  198,  84$.  12  id.  297, 
2  Wen.  601. 
8  Car.  &  Payne,  436.  1  id.  847. 
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case,  it  was  further  held,  that  the  fact  of  the  mortgagor  being  a  travel- 
ling or  misrionary  preacher  of  the  gospely  and  that  the  use  of  the  prop- 
erty mortgaged,  (a  horac,)  was  necessary  to  enable  him  to  pursue  his 
vocation,  was  not  a  sufficient  explanation  of  possession  in  the  mortga- 
gor ;  and  that  upon  such  evidence,  it  was  the  duty  of  the  court  to  non- 
suit the  plaifUiJf\  (the  mortgagee,)  who  brought  an  action  of  trover  for 
the  horse,  which  had  been  seized  by  the  defendant  by  virti^e  of  an  at- 
tachment against  the  mortgagor,  and  not  to  submit  the  question  of 
fraudulent  intent  to  the  jury  .(7)  But  the  case  of  Smith  &  Hoe  v.  Ack- 
er, recently  decided  by  the  court  for  the  correction  of  errors,(8)  over- 
turns the  rules  established  by  the  supreme  court  in  the  cases  last  cited 
from  Wendell's  Reports,  so  far  as  regards  the  power  of  the  court  to  or- 
der a  nonsuit y  instead  of  submitting  the  question  of  fraudulent  intent  to 
the  jury.  The  case  was  as  follows  :  Smith  &  Hoe  brought  an  action  of 
replevin  in  the  New- York  common  pleas  against  Acker,  then  sheriff  of 
the  city  and  county  of  New- York,  for  taking  an  imperial  printing  press, 
alleged  to  be  the  property  of  the  plaintiffs,  from  a  printing  office  occu- 
pied by  Jared  W.  Bell.  The  press  was  taken  by  a  deputy  of  the  de- 
fendant on  the  20th  of  January,  1838,  by  virtue  of  an  execution  against 
Bell.  The  press  in  question,  together  with  other  presses,  printing  ma- 
terials aud  household  furniture,  was  mortgaged  by  Bell  to  Smith  &  Hoe, 
on  the  26th  of  March^  1837,  to  secure  the  payment  of  $10,000.  The 
mortgage  was  fled  in  the  county  clerk's  office  on  the  second  day  after 
the  date.  The  time  specified  for  the  payment  of  the  money  was  the 
first  day  of  May^  1837  ;  and,  until  default  in  payment,  it  was  stipulated 
that  Bell  should  remain  in  possession  of  the  property,  and  in  the  full 
and  free  enjoyment  of  it.  At  the  date  of  the  mortgage,  Bell  was  bona 
fide  indebted  to  the  plaintiffs  in  the  sum  of  $10,000,  for  presses  and 
printing  materials  supplied  him  by  the  plaintiffs.  The  property  in  the 
printing  office  was  assessed  by  a  third  person,  and  valued  at  the  sum 
mentioned  in  the  mortgage,  and  he  testified  that  had  it  been  sold  at  pub- 
lic auction,  under  the  mortgage,  at  any  time  between  March,  1837,  and 
January,  1838,  it  would  not  have  brought  over  twenty  per  cent,  of  its 
value.  In  the  summer  and  autumn  of  1837,  Bell  was  in  ill  health,  and 
a  good  part  of  the  time  confined  to  his  bed,  during  which  time  the  plain- 
tiffs assisted  him  to  carry  on  his  business.  A  book-keeper  of  the  plain- 
tiffs testified  that  there  was  no  reduction  of  the  debt  owing  by  Bell  to 
the  pUintiffs  for  the  period  of  a  year  after  the  date  of  the  mortgage ;  that 


(7)  See  also  Randall  v.  Cook,  17  Wen.  63.    Beekman  v.  Bond,  19  id  444. 

(8)  23  Wan.  658,  approved,  4  HiU,  271. 
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the  plaintiffs  did  not  sell  out  Bell,  because  they  knew  that  by  so  doing 
they  would  have  to  sustain  a  heavy  loss,  and  thought  that  by  sustaining 
him  until  the  times  were  better,  they  would  olitain  their  money,  and  his 
other  creditors  would  stand  a  chance  to  be  paid.  The  deputy  sheriff,  at 
the  time  of  the  levy,  was  told  that  Bell  did  not  own  the  property,  but 
that  it  was  mortgaged.  The  property  at  the  time  of  the  levy  was  in 
the  possession  of  BelL  The  defendant's  counsel  moved  for  a  nonsuit. 
The  presiding  judge  decided  that  the  mortgage,  being  unaccompanied  by 
possession^  and  no  reason  sufficient  in  the  law  being  shewn  for  not 
taking  possession,  it  y^'^s  fraudulent j  and  that  the  plaintiffs  were  not  en- 
titled to  recover.  The  counsel  for  the  plaintiffs  insisted  that  the  ques- 
tion of  fraudulent  intent  should  be  submitted  as  a  question  of  fact  to  the 
jury;  which  the  judge  did  not  do  ;  but  on  the  contrary,  ordered  a  non- 
suitj  and  judgment  was  accordingly  entered,  which  was  subsequently 
affirmed  by  the  supreme  court.  The  plaintiffs  thereupon  sued  out  a  WTit 
of  error  removing  the  record  int^  the  court  for  the  correction  of  errors, 
where  the  judgments  of  the  New-York  common  pleas  and  of  the  supreme 
court  were  reversed. 

An  elaborate  opinion  was  delivered  by  Mr.  Senator  Hopkins,  which 
will  be  found  in  23  WendelPs  Reports,  p.  669.*  It  is  valuable,  as  con- 
taining much  useful  doctrine  respecting  the  various  questions  which  are 
arising  almost  daily  between  creditors  and  mortgagees  of  personal  prop- 
erty. And  it  is  worthy  of  the  reader's  attention,  but  is  too  long  to  be 
inserted  here.  By  the  disposition  of  that  case,  the  court  of  errors  de- 
cided that  a  mortgage  of  goods  and  chattels,  though  unaccompanied  by 
an  immediate  delivery,  and  not  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  mortgaged,  is  not  void,  if  it  be  made 
to  appear  on  the  part  of  the  mortgagor  that  the  same  was  made  in  good 
faith,  and  without  any  intent  to  defraud  purchasers  or  creditors.  And 
the  court  also  held  that  continuance  of  possession  in  the  mortgagor,  af- 
fords the  highest  presumption  of  fraudulent  intent,  amounting  to  conclu- 
sive proof ;  unless  it  be  rebutted  by  such  evidence  as  to  make  the  good 
faith  of  the  transaction  appear  affirmatively.  That  guilt  and  not  inno- 
cence is  presumed,  and  the  burden  of  proof  of  that  innocence  is  thrown 
wholly  upon  the  party  claiming  under  the  mortgage.  And  that  the 
question  of  intent  is  not  to  be  determined  by  the  court,  but,  must  be 
submitted  to  the  jury. 

In  a  case  decided  in  1841,(9)  the  supreme  court  held  that  since  the 
decision  of  the  court  of  errors  in  the  case  of  Smith  v.  Acker^  above 


(9)  Butler  v.  Van  Wyck,  1  HiU,  488. 
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referred  to,  if  there  is  evidence  that  a  mortgage  of  chattels  was  gircn 
for  a  true  debt,  the  question  of  fraud  as  to  creditors,  arising  from  con- 
tinued possession  in  the  mortgagor,  must  be  submitted  to  the  jurj, 
whether  such  possession  be  satisfactorily  explained  or  not ;  and  that  a 
verdict  either  way  will  conclude  the  parties.  Mr.  Justice  Bronson, 
however,  dissented  ;  holding  that  though  the  decision  in  Smith  v.  ^eh- 
er  was  binding  on  the  parties  to  the  particular  suit,  it  should  not  be  fol- 
lowed as  a  precedent. 

And  in  another  case,(IO)  where  a  bill  of  sale  proved  to  have  been 
given  for  a  true  debt,  was  assailed  as  fraudulent  in  respect  to  the  ven- 
dor's creditors,  and  there  was  some  evidence  of  an  immediate  and  con- 
tinued change  of  possession  of  part  of  the  property  embraced  in  it,  it 
was  held  by  the  same  court  that  the  judge  did  right  in  submitting  the 
question  of  fraud  to  the  jury ;  and  that  their  verdict  sustaining  the  sale 
could  not  be  disturbed.  Since  the  case  of  Smith  v.  Acker^  the  jury 
may  allow  almost  any  excuse  for  continuance  of  possession  in  the  ven- 
dor or  mortgagor  ;  and  the  court  has  no  power  to  set  aside  the^  verdict 
because  of  the  excuse  being  insufficient.(ll) 

In  the  case  of  Camp  v.  Camp,(  12)  decided  in  1842^  where  a  mortgage 
of  personal  property  was  not  filed  pursuant  to  2  R.  S.  71,  ^§  9,  10,  (2d 
ed.)  and  the  mortgagor  was  suffered  to  remain  in  possession,  for  the 
purpose  of  managing  the  property  as  the  agent  of  the  mortgagee ;  it 
was  held  by  the  supreme  court  not  to  be  an  actual  change  of  possession 
within  the  meaning  of  the  statute,  and  that  therefore  the  mortgage  was 
absolutely  void  as  against  creditors. 

But  the  right  of  a  banajide  purchaser  of  goods,  to  contest  the  validi- 
ty of  a  prior  mortgage  on  the  ground  of  continuance  in  possession  by 
the  mortgagor,  is  one  strictly  personal  to  the  former ; .  and  he  cannot  be 
obliged  by  the  latter  to  avail  himself  of  it. (13) 

See  also,  upon  this  subject,  the  case,  of  Hartford  v.  •4ffcAer,(  14)  in 
the  court  of  errors ;  where  the  history  of  the  law  respecting  convey- 
ances of  chattels  made  to  defraud  creditors  is  traced,  and  the  various 
English  and  American  cases  relating  thereto  are  reviewed  and  com- 
mented upon  by  Bradish,  president,  Walworth,  chancellor,  and  Hop- 
kins, senator.  In  that  case,  Hopkins^  senator,  arrives  at  the  conclusion 
that  the  words  '^  actual  and  continued  change  of  possession,''  in  2  R.  S. 
136,  ^  5,  are  to  be  interpreted  literally;  and  will  not  be  satisfied  by  a 


10)  Prentiss  v.  Slack,  1  Hill,  467.  (13)  Ruft  v.  MorM,  2  Hill,  655. 

ll)  Id.  ib.    Fuller  v.  Acker,  id.  473.       (14)  4  Hill,  271. 
12)  2  HUl,  628. 
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mere  legal  or  cotistructire  delivery.  And  that  thoagh  the  vendor  be 
suffered  to  remain  in  possession,  in  good  faith,  as  clerk  of  the  vendee, 
this  ^ill  not  relieve  the  latter  from  the  onus  of  proving  good  faith  in 
other  respects. 

The  question  of  fraud,  resulting  from  possession  by  the  debtbr,  may 
arise  in  various  other  ways  than  bet^ceen  mortgagees  and  creditors. 
Thus,  where  a  plaintiff  buys  property  sold  under  his  execution,  and 
leaves  it  in  the  possession  of  the  defendant,  without  any  good  excuse 
shown,  the  sale  is  void  as  against  other  creditors  of  the  defendant,  not- 
withstanding the  plaintiff  subsequently,  and  before  levy  under  other  ex- 
ecutions, reduces  the  property  to  bis  actual  possession. (o)  A  sale  void, 
as  to  creditors,  is  good  against  the  party,  his  executors  and  adminis- 
trators, (p) 

Your  being  in  possession  of  my  goods,  does  not  expose  them  to  exe- 
cution against  you,  though  you  may  be  the  reputed  owner,  unless  there 
be  some  fraudulent  or  deceptive  purpose  shown,  or  implied  from  the 
circumstances  of  the  case  ;{q)  nor  does  my  knowing  of  a  judgment 
against  the  vendor,  render  my  purchase  of  him  void,  unless  I  act  fraud- 
ulently ;(r)  though  it  is  void,  if  I  purchase  with  a  view  to  defeat  the 
jurfgment.(^)  And  where  the  purchaser,  under  an  execution,  is  not  the 
creditor,  but  some  third  person,  purchasing  bona  fide^  his  leaving  the 
goods  in  the  debtor's  hands,  is  not  fraudulent. (^)  So,  if  the  property 
be  ponderous,  or  fixed  to  the  freehold,  and  possession  be  taken  from  the 
debtor  within  a  reasonable  or  convenient  time,  its  remaining  in  the 
debtor's  hands  is  not,  under  these  circumstances,  evidence  of  fraud. (u) 

A  very  usual  impediment  in  the  way  of  executions,  is  that  which  is 
created  by  assignment  of  the  debtor's  property,  in  trust  for  the  benefit 
of  creditors,  before  the  levy  of  the  execution.  This  results  from  the 
principle,  which  is  well  settled,  that  a  debtor  in  failing  circumstances, 
may  prefer  one  creditor  or  class  of  creditors  over  another  ;(]5)  and 
that  such  preference  will  protect  his  property  from  being  levied  on,  at 
the  suit  of  a  judgment  creditor,  whose  execution  is  issued  subsequently 
to  the  assignment.  The  validity  of  such  an  assignment  is  only  recog- 
nized, however,  where  it  is  fair  and  without  fraud.  If  it  be  of  the  lat- 
ter character,  it  is  void,  both  at  law  and  in  equity ;  and  the  plaintiff  in 


(o)  21  Wen.  169.  See  16  John.  430,        (r)  8  id.  446. 
and  note.  (a)  1*2  id.  320. 

(p)  9  John.  337.  (0  9  id.  135. 

(9)  Id.  197.  (tt)  2  id.  418. 

(15)  7  Cowan,  735.    2  John.  Ch.  Rep.  807.    4  id.  682     I  Bina  502. 
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the  execution  may  either  treat  it  as  such^  and  levy,  notwithstanding  the 
assignment,  or,  as  is  more  usual,  may  file  a  bill  in  equity  to  remove  the 
fraudulent  obstruction.  The  plan  of  this  work  will  not  permit  even  an 
allusion  to  the  many  distinctions  which  have  grown  out  of  the  applica- 
tion of  this  rule,  and  with  which  the  reports,  chiefly  in  equity,  of  our 
own  state,  and  those  of  our  sister  states,  abound.  The  reader  will  find 
them  fully  discussed  by  Chancellor  Kent,  in  his  Commentaries,  vol.  2, 
p.  630—532 ;  and  by  Mr.  Angell,  in  his  recent  work  on  the  law  of  as- 
signments^ in  triLst  for  the  benefit  of  creditors^  where  the  law  on  the 
subject  is  examined  with  great  clearness  and  ability.  (See  also  the  In- 
dexes to  the  Chancery  Reports  of  this  state,  tit.  Debtor  and  Creditor^ 
and  Fraud,)  (16) 

For  the  same  reason,  also,  which  protects  the  judgment  creditor  from 
the  fraud  of  his  debtor,  the  former  will  not  be  allowed  to  avail  himself 
of  the  fraud  of  the  latter  to  satisfy  his  execution.  Thus,  where  a  debtor 
confesses  a  judgment,  and  afterwards  fraudulently  purchases,  and  pro- 
cures to  be  delivered  goods,  without  paying  for  them,  with  intent  to 
subject  them  to  the  execution  of  the  judgment  creditor,  the  title  of  the 
goods  does  not  become  vested  in  the  purchaser,  and  they  therefore  can- 
not be  taken  on  an  execution  against  him  ;(17)  and  in  such  a  case,  the 
court  of  chancery  will  direct  the  goods  to  be  restored  to  the  seller.(l8) 

For  the  foregoing  remarks  in  relation  to  voluntary  assignments,  see 
Grah.  Prac.  2d  ed.  373,  4. 

If  the  goods  seized  by  a  constable  on  execution,  are  claimed  as  be- 
longing to  some  one,  other  than  the  debtor,  or  if  he  have  reasonable 
ground  of  doubt  as  to  the  ownership  of  the  property,  he  is  bound,  if  no 
indemnity  be  tendered  by  the  creditor,  to  call  a  jury  and  try  the  title. (i?) 
If  they  find  the  goods  are  not  the  debtor's,  the  execution  may  be  return- 
ed no  goods  foundy  and  the  constable  is  justified  in  making  that  return, 
unless  an  indemnity  be  tendered.  If  it  be,  he  is  bound  to  proceed,  not- 
withstanding the  finding  of  the  jury.  But  the  creditor  is  not  bound  to 
tender  a  bond  of  indemnity,  until  after  the  jury  have  passed  upon  the 
question  of  property ;  and  an  ofiScer  acts  at  his  peril,  in  making  a  re- 
turn of  no  goods  found^  under  any  other  ciroumstances ;  and  even  the 
declaration  of  the  creditor  or  his  attorney,  that  he  would  sell,  let  the 


(v)  See  7  Wen.  236,  238,  per  Nelson,  J*.    See  also  10  John.  98. 


(16)  See  also  18  Wen.  353. 

17)  16  John.  147. 

18)  1  Paige,  492.    2  id.  172 ;  and  see  10  Moore,  63. 
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jury  find  as  they  would,  does  not  dispense  with  the  necessity  of  call- 
ing a  jury.(t«;)  If  the  finding  of  the  jury  be,  that  the  goods  are  the 
debtor's,  this  will  not  protect  the  constable  from  an  action  of  trespass 
for  the  goods,  at  the  suit  of  the  claimant,  though  it  may  be  given  in  evi- 
dence to  mitigate  damages^  or  for  the  purpose  of  showing  that  he  has 
not  acted  maliciously. (a;) 

The  constable  may  avoid  the  necessity  of  calling  a  jury,  by. taking 
from  the  party  a  bond  of  indemnity  in  the  first  instance,  if  he  is  will- 
ing to  give  it ;  if  not,  the  constable  should  proceed  to  try  the  title  in 
the  manner  above  mentioned.  Where  there  is  any  doubt,  the  consta- 
ble, for  his  own  safety,  should  not  sell  the  property  without  first  ob- 
taining an  indemnity  ;  and  this,  more  especially,  because  the  law  will 
not  imply  any  promise  of  indemnity  from  the  creditor  ;(y)  and  the  con- 
stable would,  otherwise,  be  without  any  remedy,  except  the  mere  recove- 
ry back  of  the  money  which  he  pays  over  to  the  creditor,  upon  a  sale  of  the 
wrong  goods,  where  their  value  is  recovered  by  the  owner  against  him.(z) 

Form  of  bond  to  indemnify  constable  in  selling  goods  on  execution. 

Know  all  men  by  these*  presents,  that  we,  James  Jackson  and  John 
Doe^  are  held  and  firmly  bound  unto  Thomas  JSToakeSj  a  constable  of  the 
county  of  Saratoga,  in  the  penal  sum  of  two  hundred  dollars,  {double 
the  value  of  the  goodsy)  to  be  paid  to  the  said  Thomas  Jfoakes^  or  to  his 
certain  attorney,  to  which  payment,  well  and  truly  to  be  ma^e,  we  bind 
ourselves,  our  beirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the  1st  day  of 
October,  A.  D.  1844. 

Whereas  the  said  Thomas  JSToakeSy  as  constable  as  aforesaid,  by  virtue 
of  a  certain  execution,  issued  by  Ransom  Cook^  Esq.  one  of  the  justices 
of  the  peace  of  the  said  county,  against  Richard  Roe^  in  favor  of  the  said 
James  Jackson^  for  fifty  dollars  damages  and  three  dollars  costs,  hath 
seized,  or  is  about  to  levy  the  same  execution,  upon  one  certain  bay  horse, 
with  a  wagon  and  harness,  now,  or  lately  in  possession  of  the  said  Rich- 
ard Roe^  with  intent  to  sell  the  same,  in  order  to  satisfy  the  said  execu- 
tion ;  now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
said  James  Jackson  shall,  at  all  times,  and  forever  hereafter,  keep  the 
said  Thomas  J^oakes  harmless  and  indemnified  of,  from  and  against  all 


(w)  8  Cowen,  65.    See  7  Wen.  238,        (y)  1  Campb.  343.    2  id.  452. 
230.  (z)  2  id.  452. 

(x)  10  John.  98.    15  id.  147.    8  id. 
185.    See  3  Maule  &  Selw.  175. 

Vol.  II.  68  ' 
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damages,  costs,  charges,  trouble  and  expense,  of  what  nature  soever, 
which  he  may  be  put  to,  sustain  or  suffer,  by  reason  of  such  levy  and 
sale,  or  either,  then  this  obligation  to  be  void,  or  otherwise  of  force. 

James  Jackson,  [l.  s.] 

Sealed  and   delivered,  in )  John  Doe,  [l.  s.] 

presence  of  John  Smith.    I 

This  bond,  or  other  contract  of  indemnity,  will  be  valid  and  binding, 
wherever  there  is  the. least  possible  doubt  as  to  the  title  to  the  goods ; 
but  where  there  is  no  pretence  to  seize  them,  but  all  parties,  including 
the  constable,  must  know  that  they  are  wrongdoers,  no  indemnity  can 
bind  :  for  an  engagement  to  indemnify  a  man  for  what  he  must  of  neces- 
sity know  to  be  a  trespass,  is  upon  an  illegal  consideration,  and,  there- 
fore, void. (a) 

If,  after  diligent  inquiry,  no  goods  can  be  found,  the  constable  is 
blameless,  even  though  there  be,  in  fact,  goods  and  chattels  sufficient. 
Accordingly,  in  an  action  against  him  for  the  neglect,  he  may  show  in 
his  defence,  an  enquiry  of  the  neighbors,  or  other  proper  persons,  with 
their  answers,  touching  the  goods,  as  well  as  other  acts  of  his,  in  search- 
ing for  property,  for  this  goes  to  negative  the  charge  of  negligence.(6) 

If  the  goods  levied  upon,  either  by  a  sheriff  or  constable,  lie  without 
sale  an  unreasonable  time,  in  the  defendant's  possession,  with  the  con- 
sent of  the  plaintiff,  the  levy  is  void,  and  the  goods  subjected  to  a  ju- 
nior execution  ;(c)  as  where  the  sheriff  levied  upon  goods,  and,  with 
the  plaintiff's  assent,  suffered  them  thus  to  lie  for  one  whole  year.(d) 
And  the  mere  act  of  leaving  goods  levied  on,  in  the  possession  of 
the  defendant,  is,  when  unexplained,  prima  faciey  evidence  of  fraud.(6) 
But  if  all  the  possession  is  taken,  of  which  the  thing  is  capable,  or  con- 
veniently susceptible,  this  is  enough ;  as  of  standing  corn,  which  may 
be  left  in  the  field,  or  ponderous  articles  which  may  remain  with  the 
defendant,  till  a  sale.(y)  And  though  goods  levied  upon,  are  left  with 
the  defendant,  and  suffered  to  lie  an  unreasonable  time  before  sale,  yet 
if  they  are  in  fact  sold  to  a  bona  fide  purchaser,  a  junior  execution  can- 
not then  take  them.(g') 

In  these  cases  of  conflicting  executions,  if  the  constable  who  made  the 


a)  17  Jolm.  142.  (<)  15  id.  480. 

6)  1  Conn.  R.  887.  (/)  See  2  id.  418.    15  id.  428. 

e)  11  John.  110.  (g)  14  id.  822. 

W  Id. 
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first  levy,  sue  the  constable  who  made  the  second  levy,  under  the  junior 
execution,  the  latter  may,  in  his  defence,  show  fraud  in  the  first  judgment 
and  execution,  equally,  as  if  the  creditor  •  upon  the  first  execution  had 
himself  been  plaintiff.  (A) 

The  rule  is,  that  wherever  the  senior  execution,  or  the  levy  thereupon, 
is  fraudulent,  a  junior  execution  may  take  the  goods  levied  upon,  and  the 
first  execution  utterly  loses  its  priority,  and  is  considered  as  void. and  of 
no  effect,  from  whatever  court  it  issued.  We  have  already  noticed  some 
of  the  cases  decided  upon  this  principle.  Fraud  being,  in  general,  not 
susceptible  of  positive  proof,  its  very  nature  presupposing  concealment, 
the  law  seizes  on  certain  indicia^  which  usually  accompany  an  intention 
to  deceive,  and  considers  them,  unless  very  fully  explained,  as  equivalent 
to  proof  of  actual  fraud.  Besides,  it  is  unreasonable  that  one  creditor, 
who  has  levied  upon  goods,  should  use  his  priority  to  the  delay  or  injury 
of  others  seeking  the  same  remedy.  He  ought,  therefore,  to  conclude 
the  concern  by  a  sale  in  a  reasonable  time,  or  lose  his  priority.  Pursu- 
ant to  these  principles,  in  addition  to  the  cases  already  mentioned,  it  has 
been  decided  that  an  execution  loses  its  priorty  in  the  following  cases  : 
Where  the  plaintiff  instructs  the  sheriff  to  delay  the  execution  after 
seizure,  or  agrees  to  let  the  execution  sleep  in  the  sheriff's  hands.(l) 
Where  the  creditor  consents  to  leave  the  goods  in  the  possession  of  the 
defendant,  without  a  receiptor,  who  goes  on  and  uses  them  as  before.(2) 
Or  where  he  leaves  them  in  the  defendant's  possession,  withqut  a  re- 
ceiptor, whether  the  defendant  use  them  or  not. (3)  Where  the  credi- 
tor gets  the  sheriff  to  levy,  but  will  not  suffer  him  to  proceed  further, 
leaving  the  defendant  in  possession. (4)  Where  the  owner,  after  levy, 
is  to  keep  possession  on  certain  terms.(6)  Where  the  plaintiff's  at- 
torney tells  the  sheriff  to  use  the  defendant  kindly,  and  not  take  any  of 
his  household  goods,  for  another  will  shortly  'pay  the  debt ;  and  the 
sheriff  levies,  leaving  the  goods  with  the  defendant. (6)  Where  the 
party  tells  the  sheriff,  on  delivering  the  execution,  "you  may  let  it  lie, 
it  requires  no  haste."(7)  Where  the  creditor  gives  the  debtor  permis- 
sion to  use  part  of  the  property  levied  on  :(8)  or  permits  provisions 
levied  on,  to  remain  with*the  debtor,  and  be  consumed  by  his  family.(9) 


(h)  15  JobD.  428. 

(1)  8  John.  20.  (6)  1  Wils.  44. 

(2)  11  id.  110.  (7)  6  Mod.  876. 
(8)  Id.  ib.                                                  (8)  15  John.  428. 

(4)  7  Mod.  37.  (9)  Id.  429. 

(5)  Prac.  in  Ch.  286. 
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Where  the  plaintiflf  gives  his  execution  to  the  sheriff,  telling  him  to 
make  a  levy,  but  do  nothing  till  ordered,  unless  crowded  by  younger 
executions,  but  by  no  means  to  let  his  execution  lose  its  preference,  and 
the  sheriff  pursues  such  instructions. (10) 

Where  there  has  been  no  delay,  we  have  seen.  Vol.  I.  p.  454  to  465, 
that  the  first  levy  binds.  (11)  And  we  noticed  Vol.  I.  p.  458,  that 
though  such  senior  execution  takes  preference,  yet  if  the  sheriff,  having 
both  executions,  sell  on  the  junior  one,  the  sale  is  valid,  and  the  plain- 
tiff in  the  senior  execution  must  look  to  the  sheriff.  This  last  rule  is 
also  recognized  in  18  John.  311.  It  is  also  settled,  by  the  case  at  the 
page  last  quoted,  that  after  ^  fi,fa,  delivered  to  a  sheriff,  though  before 
it  is  actually  levied,  the  act  of  the  defendant  in  removing  the  goods  into 
another  county,  where  they  are  sold  under  another  execution,  is  a  vio- 
lation of  the  rights  of  the  sheriff,  who  received  the  first  execution,  for 
which  he  might  maintain  an  action  against  the  defendant ;  and  further, 
that  such  act  of  the  defendant,  in  removing  the  goods,  will  not  deprive 
the  plaintiff  in  the  first  execution  of  his  remedy  ;  but  the  sheriff  will  be 
ordered  to  pay  him  the  money  levied  by  the  second  execution.  How 
far  a  delivery  of  a  fi,  fa.  to  the  sheriff,  binds  personal  property,  and 
renders  a  sale  thereof  by  the  debtor  void,  see  Vol.  I.  pp.  456,457,460. 
18  John.  363. 

A  man's  dwelling  house  is  his  castle,  not  for  his  own  personal  protec- 
tion merely,  but  also  for  the  protection  of  his  family  and  his  property 
therein. (12)  Accordingly  a  constable  cannot  justify  breaking  open  the 
outer  door  of  the  dwelling  house  of  the  defendant,  in  search  either  of  his 
goods,  or  the  goods  of  any  of  his  family,  who  are  defendants ;  and  this  in- 
cludes his  servants  and  lodgers,  where  the  execution  is  against  any  of  them. 
The  house  is  a  protection  for  them  all.(i)  But  my  dwelling  house  will 
not  protect  the  goods  of  a  stranger,  i.  e.  one  not  of  my  family.  And 
after  demand  and  refusal,  it  may  be  broken  to  seize  them.(j)  There- 
fore, where  the  constable  finds  the  outer  door  of  the  defendant's  dwel- 
ling house  shut,  he  should,  not  open  it ;  but  if  that  be  open,  he  may,  if 
necessary,  break  open  an  inner  door,  even  without  first  demanding  ad- 
mittance.(A)  Goods  may  be  taken  through  the  windows  of  a  dwelling 
house,  if  open,  though  the  outer  door  be  shut.     And  an  officer,  having 


\ 


i)  13  Mass.  R.  520.  (A;)  Cowp.  1.    5  John.  352.    4  Taunt. 

j)  Id.    5  Co.  93,  a.  618. 

10)  17  John.  274. 
ll)  See  also  19  Wen.  495. 
12)  Per  Walworth,  Chancellor,  in  Curtis  v.  Hubbard,  (4  Hill,  437.) 
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legal  process  against  the  goods  of  one,  may  enter  the  store  of  another 
where  the  goods  are,  for  the  purpose  of  executing  the  process,  and  may 
even  break  open  the  door  if  refused  admittance,  on  ]yequest,.and  may 
remain  there  long  enough  to  seize,  secure  and  inventory  such  goods  ; 
but  he  cannot  take  exclusive  possession  of  the  store,  or  eject  the  owner 
therefrom,  with  a  view  to  the  security  or  custody  of  the  goods.  Though 
if  the  owner  of  the  store  resist  or  oppose  him,  he  may  use  what  force  is 
necessary  to  enable  him  to  perform  his  duty.(/) 

A  defendant  in  an  execution,  by  closing  the  outer  doors  of  his  dwel- 
ling house  against  the  sheriff  may  prevent  the  latter  from  entering  to 
make  a  levy  on  his  goods.  And  if  the  outer  door  of  such  house  is 
merely  latched,  and  the  sheriff  enters,  contrary  to  the  known  will  of 
the  owner,  and  levies  upon  his  goods,  under  an  execution,  such  levy  is 
illegal ;  although  the  owner  was  not  in  the  house  at  the  time.(13)  Such 
a  levy  gives  the  sheriff  no  right  to  remove  the  goods.  And  even  a  guest 
in  the  house  might  lawfully  resist  the  sheriff's  attempts  to  remove  the 
property  thus  seized  ;  using  no  more  force  than  is  necessary. (14) 

But  this  question  of  local  privilege  was  so  fully  considered  Vol.  I. 
pp.  564,  565,  that  I  shall  content  myself  with  referring  to  those  pages, 
with  the  remark,  that  the  privilege  of  goods^  from  the  circumstance  of 
their  being  in  a  dwelling  housCy  stands,  in  all  respects,  on  the  same  foot- 
ing with  that  of  the  person. 

What  shall  constitute  a  levy  is  not  defined  with  precision.  The  con- 
stable's taking  the  property  into  his  custody  and  removing  it,  is  one  of 
the  strongest  acts  by  which  a  levy  can  be  made.  This,  however,  is  not 
necessary  ;  but  still,  to  constitute  a  levy,  the  property  should  be  taken 
into  his  actual  or  constructive  possession. (m) 

A  seizure  of  part  of  the  goods  in  a  dwelling  house,  in  the  name  of  the 
whole,  is  a  good  seizure  of  all.  The  execution  must  be  levied  before 
the  return-day,  and  the  constable  ought  to  make  an  inventory  of  the 
goods,  in  order  to  complete  the  levy.  This,  however,  is  not  strictly 
necessary ;  but  he  should,  at  any  rate,  have  the  goods  within  his  view, 
and  under  his  power,  before  they  can  be  said  to  be  levied  on  ;  for  mere- 
ly seizing  a  few  goods  outside  of  the  store,  or  warehouse,  and  proclaim- 
ing a  levy  on  all  the  goods  locked  up  in  the  place,  but  not  within  view, 
will  not  constitute  a  levy  upon  them,  but  the  constable  should  open  the 


(I)  2  Aik.  R.  415.  (m)  vSee  Edw.  Treat.  3d  ed.  132.    2 

R.  S.  180,  §  145. 

(13;  4  Hill,  437.  (14)  Id.  ib. 
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store,  and  take  an  inventory.(n)  The  goods  must  be  subject  to  the  im- 
mediate disposition  and  control  of  the  officer  ;  especially  as  against  one 
vrho  subsequently  purchases  them  from  the  debtor,  without  notice  of 
thelevy.(15) 

In  Beekman  v.  Lansing,(16)  Marcy,  J.  in  delivering  the  opinion  of 
the  court,  says :  "  What  shall  constitute  a  levy  is  not  very  distinctly 
defined  in  the  report  of  cases  in  this  court.  In  England^  the  officer  en- 
ters upon  the  premises  in  which  the  defendant's  goods  are,  and  leaves 
one  of  his  assistants  in  possession  of  them,  or  he  causes  an  inventory  to 
be  taken,  and  removes  them.  (1  Arch.  Prac.  293.  1  Maule  &  Selw. 
711.  5  Taunt.  198.)  We  are  not  disposed  to  go  this  length,  but  are 
of  opinion  that  the  officer  should  enter  upon  the  premises  where  the 
goods  of  the  defendant  are,  and  take  actual  possession  of  them,  if  they 
are  such  of  which  possession  can  be  taken.  The  goods  should  be 
brought  within  his  view,  and  subjected  to  his  control ;  (Haggerty  v. 
Wilder,  16  John.  288 ;)  and  it  is  proper  also  if  not  necessary,  that  an 
inventory  should  be  taken  of  them  ;  the  officer  should  assert  his  title  to 
the  goods  by  virtue  of  the  execution  ;  and  we  are  inclined  to  think  that 
his  acts,  as  to  the  asserting  of  his  rights  and  the  divesting  of  the  posses- 
sion of  the  defendant,  should  be  of  such  a  character  as  would  subject 
him  to  an  action  as  a  trespasser,  but  for  the  protection  of  the  execution  ; 
they  should  be  public,  open  and  unequivocal,  and  nothing  should  be 
done  by  him  to  cast  concealment  over  the  transaction.  But  it  is  not 
necessary  that  an  assistant  of  the  officer  should  be  left  in  possession  of 
the  goods  ;  or  that  the  goods  should  be  removed  ;  they  may  be  left  in 
the  custody  of  the  defendant,  at  the  risk  of  the  plaintiff,  or  of  the  sher- 
iff, or  on  obtaining,  as  is  customary,  a  receiptor  for  their  delivery,  on 

demand.'Xn) 

A  levy  is  not  always  a  satisfaction  of  the  judgment,  though  the  prop- 
erty levied  upon  be  of  sufficient  value  to  satisfy 'the  execution,  and  the 
defendant  be  not  guilty  of  eloignment.  It  is  only  a  satisfaction  sub  mo- 
do  and  not  absolutely  per  se.  If  the  levy  fails  to  produce  satisfaction 
in  fact,  without  any  fault  of  the  plaintiff,  he  may  proceed  to  obtain  exe- 
cution of  the  judgment. (18)  It  was  accordingly  held,  where  a  levy 
was  made  by  a  constable  who,  at  the  time,  was  a  minor,  and  who  sub- 


(n)  See  16  John.  287.    2  Hill,  666. 

15)  Van  Wyck  v.  Pine,  2  HUl,  666. 

16)  3  Wen.  446»  450. 

17)  See  also  10  Wen.  849.    11  id.  548.    14  id.  124,  125. 
(18)  Green  v.  Burke,  28  Wen.  490. 
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sequently  abandoned  the  levyi  to  relieve  himself  from  the  consequences 
of  his  unlawful  act  in  taking  upon  himself  the  duties  of  the  office  whilst 
within  age,  that  the  levy  made  by  him  was  not  a  satisfaction  of  the 
judgment ;  but  that  the  plaintiff  might  sue  out  a  new-  execution  and 
levy  upon  other  property.(19) 

As  to  what  constitutes  a  levy,  and  the  effect  thereof,  as  to  the  officer, 
the  parties,  and  third  persons,  see  the  case  of  Green  v.  Burke  above  re* 
ferred  to. 

The  constable  cannot  pay  the  plaintiff  with  his  own  money,  and  levy, 
or  retain  the  levy  under  the  execution,  even  though  the  defendant  agree 
with  him,  that  this  may  be  done  for  the  constable's  security,  where  the 
money  is  raised  on  their  joint  credit. (o) 

If  gpods  are  levied  upon  by  one  execution,  upon  a  subsequent  one 
being  given  to  the  same  constable,  the  goods  levied  upon  by  the  first 
are  bound  by  it,  without  any  actual  levy  under  the  second  execution. (20) 

Upon  seizing  the  goods,  the  constable  should,  as  we  have  just  seen, 
either  take  them  into  his  actual  custody,  or  deliver  them  to  spme  re- 
sponsible receiptor.  .  He  is  under  no  obligation  to  do  the  latter,  though 
this  is  generally  done  where  a  proper  person  offers  to  receive  them. 
Upon  thus  parting  with  the  possession,  he  should  be  careful  to  take  the 
proper  written  acknowledgment,  with  a  promise  to  re-deliver  them. 

• 
Form  of  a  receipt  for  goods  levied  upon  by  an  execution. 

Justice's  Court. 

James  Jackson 

vs. 
Richard  Roe. 

Execution  issued  by  iZansom  Cooft,  Esq.,  one  of  the  justices  of  the 

peace  of  the  county  of  Saratoga,  for       -----    $25,00 

Constable's  fees  for  collecting,  .         -         -         -         -  2,00 


$27,00 
Undfer  the  execution  above  described,  George  W.  Bumham^  one  of 
the  constables  of  the  said  county,  has  levied  upon  the  following  goods 
and  chattels,  the  property  of  the  said  Roe^  viz. 


(o)  16  John.  443. 
(19)  Green  v.  Borkt,  23  Wen.  490.         (20)  7  Taunt  26. 
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19  Windsor  chairs,  worth  $1  each,        -         -       '  -        -  -      $19,00 

2  Looking  glasses  worth  $10  each, 20,00 

1  Dining  table, -        10,00 


$49,00 
October  2d,  1844.  Received  of  the  said  George  W.  Bumham,  the 
goods  and  chattels  above  mentioned,  which  I  promise  to  deliver  to  him, 
at  any  time  when  he  shall  demand  the  same,  at  the  dwelling  house  of 
the  above  named  Richard  Roe^  in  the  town  of  Saratoga  Springs,  in  the 
said  county,  or  in  default  thereof,  I  do  hereby  agree  with  the  said 
George  W.  Bumham^  to  pay  him  the  amount  of  the  above  mentioned 
judgment,  as  the  same  is  above  specified,  together  with  the  above  men- 
tioned fees  for  the  collection  thereof. 

John  Doe. 

If  the  constable  prefer  it,  he  can  specify  in  this  receipt  the  precise 
time,  as  well  as  place  of  delivery,  or  he  may  omit  both  as  suits  him,  for 
if  he  parts  with  the  possession,  he  is  to  be  accommodated  as  to  terms. 

Having  once  levied  on  sufficient  to  satisfy  the  execution,  the  consta- 
ble cannot  make  a  second  levy ;  for  the  judgment  is  considered  dis- 
charged by  the  first.(/))     But  this  rule  will  not  apply,  if  it  should  turn 
out  that  the  property  did  not  belong  to  the  debtor,  in  consequence  of 
which  it  was  given  up.     So,  if  the  property  should  be  sold,  and  the  ex- 
ecution returned  satisfied,  and  a  third  person  should  afterwards  recover 
the  value  of  it  from  the  officer  or  party,  on  the  ground  that  it  was  his 
property,  the  judgment  would  not  be  discharged,  and  in  the  supreme 
court  leave  would  be  given  to  strike  out  the  endorsement  on  the  execu- 
tion, and  to  issue  a  new  one. (9)     As  such  leave  could  not  be  obtained 
in  a  justice's  court,  an  action  might  be  sustained  on  the  judgment. 

Although  a  levy  under  an  execution,  on  property  sufficient  to  satisfy 
it,  is  ordinarily  a  satisfaction  of  the  judgment,  yet  it  is  not  so  when  the 
property  is  fraudulently  withdrawn  by  the  debtor  from  the  possession 
of  the  officer.(l) 

The  constable  should  be  sure  to  levy  and  sell  within  the  life  of  the 
execution ;  for  it  is  provided  by  statute,(r)  that  a  constable  shall  not 
levy  upon,  or  sell  any  property,  or  imprison  a  defendant,  upon  any  exe- 


(p)  7  Gowen,  13.   4  id.  417.   12  John. 
a07. 


(9)  5  Ck>wen,  280. 
(r)  2  R.  S.  182,  §  159. 


(1)  11  Wen.  125.    See  6  id.  562. 
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cution,  after  the  time* Umited  therein  for  its  return,  unless  such  execu- 
tion shall  have  been  renewed.  Nor  shall  any  constable  do  any  act 
under  a  renewed  execution,  after  the  expiration  of  the  time  or  times  for 
which  the  same  may  have  been  renewed.  If,  therefore,  the  constable 
'  allow  the  execution  to  sleep,  and  pays  the  money  to  the  plaintiflF  him- 
self, without  making  any  demand  upon  the  defendant,  he  cannot  even 
maintain  a  suit  against  the  defendant,  for  the  money  so  paid.(^)  And 
whether  such  demand,  and  payment  afterwards,  without  the  defendant's 
request,  will  sustain  an  action  against  him,  is  very  questionable.(^)  On 
this  subject,  see  Vol.  I.  p.  168.  An  actual  levy  must  be  made,  in  order 
to  vest  a  property  in,  and  enable  the  constable  to  maintain  an  action  for 
the  goods  \(u)  and  he  cannot  maintain  this  action  after  the  execution  has 
run  out,  for  it  is  then  no  longer  a  lien  upon  property  levied  on.(v)  The 
priority  of  the  execution  depends  on  its  actual  l^vy,  and  not  on  the  time 
when  it  came  to  the  constable's  hands.(t(;)  ^hat  this  is  the  case  with 
all  executions  and  other  proceedings  in  the  nature  of  an  execution,  we 
inferred  at  large.  Vol.  I.  p.  454  to  461. 

The  constable,  after  taking  goods  and  chattels  into  his  custody,  by 
virtue  of  the  execution,  must  endorse  thereon  the  time  of  levying  the 
same,  and  immediately  give  public  notice,  by  advertisement  signed  by 
himselJF  and  put  up  at  three  public  places  in  the  city  or  town,  where  the 
goods  and  chattels  are  taken,  of  the  time  and  place,  within  such  city  or 
town,  when  and  where  they  will  be  exposed  for  sale.  Such  notice  shall 
describe  the  goods  and  chattels  taken,  and  shall  be  put  up  at  least  five 
days  before  the  time  appointed  for  the  sale.(x)  It  is  enough  to  save 
the  lien  of  the  execution,  which  does  not  attach  until  actually  levied,(^) 
provided  the  advertisement  be  in  sufficient  season  to  sell  at  anytime  be- 
fore the  return  day.(2;)  But  no  sale  can  take  place  afterwards,  as  we 
have  just  seen,  unless  the  execution  be  renewed,(a)  which  would  of 
course  discharge  the  lien  of  the  first,.  Indeed,  a  renewal  would  be  im- 
proper, where  sufficient  goods  were  found  on  the  first  execution. (6) 

If  the  goods  are  receipted,  to  be  delivered  on  demand,  they  must  be 
demanded  within  the  life  of  the  execution,  or  the  receiptor  is  discharg- 
ed, he  being  considered  by  the  law  a  mere  naked  bailee  ;(c)  and  there 


(s)  3  John.  474.    8  id.  496.  (y)  13  John.  249. 

(0  10  id.  361.    Id.  404.  Vol.  I.  p.        \x)  Id.  251,  per  Tatef,  J. 

168.  (a)  2  R.  S.  182,  §  159. 

;tt)  12  John.  403.  (6)  Id.  180,  §  142.    See  13  John.  822, 

c)  7  Cowen,  310,  per  Yates,  J. 

U7)  13  John.  249.  (e)  9  John.  861. 
(x)  2  R.  S.  180,  §  145. 

Vol.  II.  69 
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being  in  this  case,  no  precedent  debt  or  duty,  a  demand  is  essential  to 
create  it.(d)  And  even  the  alternative  of  paying  the  debt,  in  defaalt 
of  delivering  the  goods  on  demand,  could  not  of  course  be  enforced, 
"without  a  defnand  in  due  season.  If  the  goods  turn  out  to  be  the  prop- 
erty of  a  third  person,  the  receiptor  is  discharged  wholly  of  his  obliga- 
tion, for  there  is  then  no  consideration  for  his  promise  ;  the  constable  is 
also  discharged  of  course ;  and  so  if  the  title  fail  as  to  part  of  the 
goods,  he  is  discharged  as  to  them.(e) 

The  constable  should  not  omit  to  endorse  his  levy  upon  the  execu- 
tion, which  endorsement  should  contain,  not  only  the  time  when  the 
levy  was  made,  as  is  specially  required  by  the  statute,  but  should  set 
out  the  articles  levied  upon.  If  they  are  numerous,  and  cannot  all  be 
written  on  the  back  of  the  execution,  he  should,  notwithstanding,  make 
the  endorsement,  referrinp;  therein  to  an  inventory  of  the  property  at- 
tached, which  should  be  drawn  out  with  as  much  particularity  as  may  be, 
and  attached  by  means  of  a  wafer,  wax  or  pin,  to  the  execution.  This 
endorsement  will  be  prima  facie  evidence  for  the  constable  of  the  facts 
contained  in  it.(y) 

Farm  of  endorsement  by  constable  of  a  levy, 

Jan.  20th,  1844.     The  within  execution  levied  on  one  bay  mare,  the 

property  of  the  defendant. 

Geo.  W.  Burnham,  Const. 

Same^  where  aii  inventory  is  attached. 

Jan.  20th,  1844.     The  within  execution  levied  on  the  goods  and  chat- 
tels of  the  defendant,(2)  mentioned  in  the  annexed  inventory. 

Geo.  W.  Burnham,  Const. 

Form  of  an  inventory^  to  be  attached. 

An  inventory  of  goods  and  chattels  this  day  levied  upon  and  taken 
into  my  custody,  in  virtue  of  the  annexed  execution. 
One  mahogany  bureau,  Six  Windsor  chairs, 

One  cherry  dining  table.  Two  maple  bedsteads, 

Two  mattresses,  One  wash  stand. 

Geo.  W.  Burnham,  Const. 


(d)  9  John.  361.  See  ante,  pp.  260, 261.        (/)  7  Cowen,  310. 

(e)  12  Mass.  R.  163.    13  id.  224.    4 
id.  498. 

(2).  It  was  held  in  20  Wen.  145,  that  where  a  constable  returned  to  an  attach- 
ment, that  he  had  levied  on  certain  property,  that  the  return  would  be  intended  to 
mean,  that  he  had  levied  on  the  property  of  the  defendant.  See  Vol.  I.  pp.  574, 57& 
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The  notices  of  sale  should  be  immediately  given,  and  must  be  posted 
up  in  three  public  places  in  the  city  or  town  where  the  property  is 
taken.  The  sale  must  also  be  in  the  same  town.  The  notice  should 
describe  the  goods  and  chattels,  with  the  time  and  place  of  sale ;  and  should 
also  contain  the  name  of  the  person  whose  property  is  to  be  sold.  The 
notice  must,  moreover,  be  signed  by  the  constable,  and  be  posted  up  five 
days  before  the  time  appointed  for  the  sale.  According  to  the  rules 
laid  down.  Vol.  I.  pp.  295,  296,  the  five  days  are  to  be  computed  ex- 
clusive of  the  day  of  afiixing  the  notice ;  and  a  notice  of  sale  on  Mon- 
day, must  run,  at  least,  till  the  next  Friday. 

Form  of  the  constable^ s  advertisement  of  sale. 

By  virtue  of  an  execution,  (or,  of  sundry  executions j)  I  have  seized 
and  taken  one  mahogany  bureau,  &c.,  {name  the  articles  particularly j) 
the  goods  and  chattels  of  Ric/uird  Roe,  which  I  shall  expose  to  sale  at 
public  vendue,  to  the  highest  bidder,  on  the  25th  day  of  January  in- 
stant, at  10  o'clock  A.  M.  at  the  Columbian  Hotel,  in  the  village  of 
Saratoga  Springs.     Dated  January  20,  1844. 

Geo.  W.  Burnham,  Const. 

At  the  time  and  place  appointed  for  the  sale,  if  the  goods  and  chat- 
tels be  present,  and  pointed  out  to  the  inspection  and  examination  of  the 
bidders,  the  constable  is  to  expose  them  to  sale  at  vendite,  to  the  highest 
bidder.(&)  If  not  so  present,  &c.  no  property  in  them  will  pass  to  the 
purchaser.(c)  The  constable's  authority  over  the  property  ceases,  on 
the  execution  being  returned  satisfied,  so  that  he  cannot  then  remedy 
any  defect  in  the  first  sale,  by  re-selling,  assigning  or  deeding  the  prop- 
erty over  again. (d)  A  general  sale  of  all  the  personal  property  of  the 
defendant,  or  the  residue  of  his  personal  property,  is  a  nullity,  and  will 
not  carry  the  title  of  the  goods ;  for  the  property,  in  order  to  pass  it, 
must  be  pointed  out  specifically,  and  sold  in  separate  parcels. (e)  Yet 
if  part  of  the  property  be  present  and  proclaimed,  though  property 
which  is  absent  be  set  up  for  sale  in  the  same  parcel,  that  which 
is  present  will  pass,  while  the  title  to  the  absent  property  remains 
unchanged. (y)  A  sale  upon  an  execution,  will  pass  no  greater  title  to 
the  purchaser,  than  the  defendant  in  the  execution  has  to  the  same  prop- 
erty, (g)     But  where  the  constable  seizes  and  sells  your  property  on  an 


(6)  2  R.  S.  180,  §  146.  *         (e)  14  John.  352.    1  John.  Cfa.  R.  602. 

(c)  1  John.  Gas.  284.  14  John.  222.        (/)  14  John.  222. 
17  id.  116.  (^)  8  id.  333. 

(i)  1  John.  Cm.  284. 
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execution  against  me,  the  law  adjudges  it  legally  and  peaceably  in  the 
hands  of  a  mere  purchaser,  who  had  no  hand  in  the  original  seizure; 
and  in  such  a  case,  before  an  action  of  trover  will  lie  for  the  property, 
you  must  demand  it  of  the  purchaser.  (A) 

The  proper  course  for  the  constable  is,  to  sell  so  much  property  only 
as  will  satisfy  the  execution,  and  which  can  conveniently  and  reasonably 
be  sold  separately. (t) 

If  a  constable  having  several  executions  against  the  same  property, 
sell  the  whole  on  a  junior  execution,  yet  the  sale  is  valid,  and  passes  a 
good  title  to  the  purchaser,  and  the  only  remedy  for  the  plaintiff  in  his 
senior  execution,  is  by  suit  against  the  constable  for  the  mal-feasance.(j) 

The  constable  should  levy  and  sell  in  due  season.     If  no  bidders  at- 
tend, he  should  postpone  the  sale,  and  give  notice  to  the  one  in  whose 
favor  the  execution  is  issued,  who  should  attend  and  bid  himself;  and 
if  he  do  not,  the  constable  will  be  excused  in  returning  that  the  prop- 
erty remains  on  hand  for  want  of  buyers.    So  he  would  be  excused  in 
making  such  a  return,  if  he  could  not  sell  the  property  but  at  a  great 
sacrifice.     Yet  after  he  has  made  such  a  return,  he  must  proceed  and 
sell  the  first  opportunity.     The  same  rules  of  law  which  govern  sher- 
iffs in  the  execution  of  process  from  the  higher  courts,  govern  consta- 
bles in  the  execution  of  a  justice's  process,  except  when  some   statute 
intervenes.  (Ac) 

A  constable's  sale  may  be  adjourned  to  a  different  time  and  place, 
even  after  it  has  commenced. (/)  But  by  statute,(m)  a  constable  is  deem- 
ed guilty  of  misdemeanor,  and  on  conviction,  subject  to  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court,  and  forfeiture  of  his  office, 
if  he  ask  or  receive  any  money  or  valuable  thing  from  a  defendant,  or 
any  other  person,  as  a  consideration,  reward  or  inducement  for  omitting 
to  arrest  any  defendant,  or  to  carry  him  before  any  justice  ;  or  for  de- 
laying to  take  any  party  to  prison  ;  or  for  postponing  the  sale  of  any 
property  under  any  execution;  or  for  omitting  or  delaying  the  executioa 
of  any  duty  pertaining  to  his  office. 

If  a  constable's  term  of  office  expires  before  the  expiration  of  the  time 
for  the  collection  or  return  of  the  execution,  he  may  proceed  in  the  same 
manner  as  though  his  term  of  office  had  not  expired  ;  and  the  liability 
of  his  bail  continues.(n) 


h)  6  John.  44. 
^9  8  id.  333 


O)  12  id.  162.    18  id.  311,8.  P. 
(M) 


2  Cowen,  421. 


(/)  5  John.  345. 
m)  2  R.  S.  194,  §§  234,  236. 
n)  Id.  201,  §§  285,  6.    7  Wen.  730* 
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« 
On  a  sale  at  auction,  the  bargain  is  not  struck,  till  the  article  is  knock* 

ed  dovrn,  until  which,  the  bid,  being  a  mere  proposition,  may  be  with- 
drawn. But  when  the  article  is  knocked  down,  if  the  bidder  do  not  re- 
ceive it,  and  pay  the  money,  the  article  may  be  sold  again,  and  the  bid- 
der is  liable  to  pay  the  constable  the  loss  upon  the  second  sale,  or  the 
constable  may  prosecute  an  action  against  the  purchaser,  for  goods  bar- 
gained and  sold.(o) 

Where,  on  a  sale  qf  the  goods,  a  single  bid  amounts  to  fifty  dollars  or 
more,  (which  is  very  seldom  the  case,)  it  is  perhaps  necessary  that  the 
requisitions  of  the  statute  of  frauds  should  be  complied  with,  by  a  note 
or  memorandum  in  writing,  earnest,  or  part  delivery,  as  we  mentioned 
Vol.  I.  pp.  60,  61,  62.  Indeed,  there  is  great  propriety  in  the  cobsta- 
ble's  executing  and  delivering  to  the  purchaser  a  memorandum  of  sale, 
whatever  the  amount  of  his  bid  may  be. 

Form  of  a  memorandum  of  sale  of  personal  chattels. 

Justice's  Court. 

James  Jackson  1 

V.  V  Before  John  C.  Hulbert^  Esq.  Justice. 

Richard  Roe.  ) 

January  25th  1844.     James  i7e7m,  bought  of  George  W.  Bumham^ 

constable,  at  auction,  on  an  execution  issued  in  this  cause, 

1  Mahogany  bureau, $50  00 

1  Cherry  dining  table,  -         -        -        -         -        -      10  00 

$60  00 
Geo.  W.  Burnham. 
James  Denn. 

There  is  another  class  of  cases,  in  addition  to  those  which  have  al- 
ready been  mentioned,  where,  although  the  property  levied  upon  by 
virtue  of  an  execution,  may  belong  to  the  debtor,  the  rights  of  third 
parties  are  protected  ;  I  allude  to  the  landlord's  claim  for  rent.  The 
law  on  this  subject,  is  contained  in  the  following  statutory  provisions. 
"  If  an  execution  be  levied  upon  any  goods  or  chattels,  in,  or  upon  any 
demised  premises  liable  to  distress  for  rent,  the  landlord  of  such  prem- 
ises to  whom  any  rent  of  such  premises  may  be  due,  may  at  any  time 
before  a  sale  of  such  goods  by  virtue  of  such  execution,  give  notice  to 
the  party  in  whose  favor  such  execution  shall  be  issued,  or  to  the  officer 


(o)  Vol.  I.  p.  119.     1H.B1.81. 
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holding  the  same^  of  the  amount  claimed  by  such  landlord  to  be  due, 
and  the  time  during  which  the  same  accrued,  and  shall  accompany 
such  notice  with  his  own  affidavit,  or  that  of  his  agent,  of  the  truth 
thereof."(3) 

This  notice  and  affidavit  is  in  the  nature  of  process,  and  must  state 
facts  enough  to  show  that  the  landlord  is  entitled  to  a  preference  over 
the  execution  creditor,  and  to  warrant  the  officer  in  levying  the  rent.(4) 
And  the  officer  has  no  right,  as  against  the  execution  creditor   or  the 
tenant,  to  waive  any  substantial  defect  in  either  the  affidavit  or  no- 
tice.(5)     It  must  appear  by  the  notice    and  affidavit,  with  reasonable 
certainty,  that  the  person  claiming  the  rent  is  landlord  of  the  one  from 
whom  it  is  claimed  to  be  due. (6)     The  claimant  cannot  proceed  in  this 
way  unless  he  be  landlord  immediate,  though  the  notice  and  affidavit 
need  not  so  designate  him  in  express  words.(7)     A  notice  alleging  a 
certain  amount  to  be  due  the  landlord,  and  that  it  is  claimed  as  rent,  &c. 
accompanied  by  a  general  affidavit  of  the  truth  of  the  notice,  does  not 
sufficiently  import  that  rent  is  in  fact  due.(8) 

Farm  of  notice  to  be  given  by  landlord. 

To  James  Jackson,  the  party^  (or,  George  W.  Burnham,  the  con- 
stable.) 

You  are  hereby  notified,  that  one  hundred  dollars  is  now  due  and  ow- 
ing to  me,  for  the  rent  of  the  premises  occupied  by  Richard  RoCj  in  the 
town  of  Wilton^  in  the  county  of  Saratoga j  as  my  tenant,  upon  which 
premises  were  the  goods  and  chattels  liable  to  distress  for  rent,  which 
have  been  levied  upon  by  you,  by  virtue  of  an  execution  against  the  said 
Richard  Roe^  defendant,  in  favor  of  James  Jackson^  plaintiflF.  The  said 
rent  accrued  and  became  due,  on  the  first  day  of  May  last,  for  the  occu- 
pation of  the  said  premises,  by  the  said  Richard  Roe^  from  the  first  day 
of  May  J  1843,  to  the  first  day  of  May^  1844  ^  and  I  claim  to  have  the 
rent  satisfied  out  of  the  first  sales  of  the  said  goods  and  chattels.  Dated 
Saratoga  Springs^  this  25th  day  of  January  ,  1845.     Yours,  &c. 

John  Smith. 


(3)  1  R.  S.  737,  §  12. 

(4)  Olcott  V.  Frazier,  5  Hill,  562.    Millaid  v.  Robinson,  4  id.  604. 

(5)  5  Hill,  562. 

(6)  Id.  ib.    4  id.  604. 

(7)  Id.  ib.,  per  Cowen,  J. 

(8)  Id.  ib. 
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Form  of  affidavit  to  accompany  above  notice. 

Saratoga  County,  ss  :    John  Smith,  of  Saratoga  Springs,  in  said 

county,  {or,  James  Smith,  of,  ^c,  agent  of  John  Smith,)  the  landlord  in 

the  annexed,  (or,  foregoing)  notice  named,  being  duly  sworn  says,  that 

the  facts  stated  in  the  foregoing,  (or,  annexed,)  notice  are  true. 

John  Smith,  or 

James  Smith. 
Sworn  before  me,  this  26th  ) 
day  of  January,  1845.      ) 

A.  A.  Kellogg,  Justice. 

"  Upon  receiving  such  notice  and  affidavit,  the  officer  holding  such 
execution,  (unless  prevented  by  the  tenant  of  such  premises  executing  a 
bond,  as  hereinafter  provided,)  shall  levy  the  amount  of  the  rent  so 
claimed  to  be  due,  in  addition  to  the  sum  directed  to  be  raised  on  such 
execution,  and  shall  pay  such  additional  sum  to  such  landlord,  or  his 
agent ;  but  the  amount  of  rent  to  be  levied  under  this  section,  shall  not 
exceed  the  last  year's  rent  of  such  premises. "(9)  Where  there  are  two 
executions,  the  landlord  cannot  claim  a  year's  rent  on  each ;  the  intent 
of  the  statute  being,  only  to  continue  a  lien  as  to  one  year,  and  to  pun- 
ish the  landlord  for  his  laches,  if  he  let  more  run  in  arrear.(lO)  And 
where  there  is  a  year's  rent  due  at  the  time  of  the  levy,  and  the  land- 
lord omits  to  give  notice,  till  after  the  accruing  of  another  year's  rent, 
he  is  entitled  to  only  one  year'^s  rent,  although  subsequent  to  the  accru- 
ing of  the  second  year's  rent,  new  executions  are  levied  upon  the  prop- 
erty by  another  officer,  and  notice  is  given  to  him  of  the  rent  due. 
But  it  seems,  that  had  the  landlord  given  notice  of  his  claim  on  the  levy 
of  the  first  execution,  under  which  a  sale  takes  place,  and  had  given  a 
like  notice  on  the  levy  of  the  second  execution,  he  would,  in  this  way, 
have  been  entitled  to  two  years  rent.(ll)  The  landlord  may  claim 
rent  in  advance,  if  it  be  stipulated  in  the  lease  ;(12)  or  rent  which  be- 
came due  on  the  day  the  execution  was  put  in,  though  the  goods  have 
been  before  distrained  upon  and  replevied  ;(13)  but  not  rent  which  ac- 


(9)  1  R.  S.  737,  §  13.  To  maintain  an  action  against  an  officer,  for  refusing  to 
levy  and  pay  over  rent  claimed  by  a  landlord,  an  affidavit  of  the  truth  of  the  claim 
must  be  produced  to  the  officer ;  its  non-production  cannot  be  excused,  although 
waived  5y  the  officer  at  the  time  of  the  claim,  unless  the  tenant  consent  to  a  sale  to 
satisfy  the  rent  (21  Wen.  65.) 
10)  2  Str.  1024. 

1)  17  Wen.  34. 

2)  7  Price,  690. 
(13)  Tidd,  1054,  8th  ed. 
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crued  after,  and  whilst  the  officer  was  in  possession,  unless    the  levy 
have  been  secret  ;(14)  the  remedy  against  the  officer,  if  be  remain  an 
unreasonable  time  in  possession,  being  by  action. (15)     This  privilege, 
however,  extends  only  to  the  immediate  landlord,  and  the  ground  land- 
lord cannot,  therefore,  claim  his  rent,  on  an  execution  against  an  under 
lessee.(16)     And,  in  all  cases,  an  existing  tenancy  must  be  proved  ;(17) 
or  at  least,  an  occupation  by  the  tenant,  and  it  is  for  the  defendant  to 
show  that  the  rent  has  been  paid. (18)'   With  regard  to  what    shall  be 
considered  ren^,  it  has  been  held,  that  if  an  agreement  for  the  assign- 
ment of  a  piece  of  ground,  on  payment  of  a  certain  sum,  contain  a 
clause,  that  the  party  agreeing  to  take  the  assignment,  shall   pay  at 
the  rate  of  so  much  per  annvm^  from  the  time  of  taking  possession, 
until  the  completion  of  the  purchase,  in  equal  half  yearly  payments, 
an  officer  has  a  right  to  treat  such  sum  as  rent,  and  deduct  it  out  of  the 
proceeds  of  the  execution. (19) 

^'  In  case  there  shall  be  a  deficiency  of  goods  and  chattels  to  satisfy 
both  the  execution  and  rent,  the  amount  levied  shall  be  first  applied  to 
the  satisfaction  of  the  rent,  and  the  balance,  if  any,  shall  be  applied  upon 
the  execution. "(20)  If  the  plaintiflF  pay  the  rent,  the  constable  may 
then  levy  both  the  rent  and  the  sum  due  upon  the  execution,  the  lien 
for  the  rent  being  thus  transferred  from  the  landlord  to  the  creditor 
upon  the  execution,  or  he  may  sell,  and,  first  paying  the  landlord  his 
rent,  pay  over  the  residue  to  the  plaintiff,  who  is  entitled,  in  an  action 
against  the  constable,  to  recover  the  balance  only,  remaining  in  his 
hands.(21.) 

"  If  any  tenant  against  whom  an  execution  shall  be  issued,  shall  deny 
that  rent  is  due  to  his  landlord,  as  claimed,  he  may  prevent  the  levying 
thereof  by  virtue  of  such  execution,  by  delivering  to  the  officer  holding 
such  execution,  a  bond,  with  two  sufficient  sureties,  to  be  approved  by 
such  officer,  in  a  penalty  double  the  amount  of  the  rent  so  claimed,  to 
be  executed  to  such  landlord,  with  a  condition  that  the  obligors  therein 
will  pay  all  rent  then  due  to  such  landlord,  not  exceeding  one  year's 


(14;  3  Wen.  446. 

(15)  1  Maule  ^:  Selw.  245. 

(16)  2  Str.  787.    6  Wen.  393, 

(17)  5  Bam.  &  Aid.  88.  • 

(18)  7  Price,  690. 

(19)  2  Carr.  &  Payne,  294,  and  see  Addenda,  12  Eng.Com.  Law  Hep.  425.   The 
mere  occupation  of  premises,  without  an  agreement  to  pay  a  certain  sum,  does  not 

five  the  landlordli  right  to  require  an  officer  to  levy  and  pay  over  whatever  sum 
e  chooses  to  demand.    (21  Wen.  65.) 
1  R.  S.  738,  §  14. 
12  John.  379. 


0^ 


OF  EXECUTION.  653 

rent  of  the  premt8es."(22)     The  bond  mentioned  in  this  section  may  be 
in  the  following  form  : 

Form  of  bond  by  tenant  and  sureties^  to  prevent  levy  for  rent. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe^  John  Doe 
and  Thomas  JSToakeSj  of,  &c.  are  held  and  firmly  bound  to  John  Smithy 
{the  landlord^)  of,  &c.,  in  the  sum  of,  &c.  {double  the  amount  of  rent 
claimed^)  to  be  paid  to  the  said  John  Smithy  his  executors,  administra- 
tois  or  assigns ;  to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves  jointly  and  severally,  and  Our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  25th  day  of  January ^  1845. 

Whereas  George  W.  Bumham,  one  of  the  constables  of  the  county  of 
Saratoga^  has  levied  upon  and  seized  certain  goods  and  chattels,  the 
property  of  the  above  bounden  Richard  RoCj  by  virtue  of  an  execution 
issued  by  Ransom  Cook,  Esq.  one  of  the  justices  of  the  peace  of  the  said 
county,  upon  a  judgment  rendered  by  the  said  justice,  in  favor  of  James 
Jackson^  against  the  said  Richard  Roe,  And  whereas,  the  said  John 
Smith  claims  that  there  is  due  to  him  the  sum  of  one  hundred  dollars  as 
rent,  for  the  occupation  of  the  premises  upon  which  the  said  goods  and 
chattels  were,  when  levied  upon  as  aforesaid,  and  further  claims  to  have 
the  said  rent 'satisfied  out  of  the  first  sales  of  the  said  goods  and  chattels 
upon  the  said  execution.  And  whereas,  the  said  Richard  Roe  denies 
that  rent  is  due  to  the  said  John  Smithy  2ls  claimed,  as  aforesaid  : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 

above  bounden  Richard  Roe  shall  pay  to  the  said  John  Smith  all  the 

rent  now  due  him  from  the  said  Richard  Roe^  not  exceeding  one  year's 

rent  of  the  premises  above  mentioned,  then  this  obligation  to  be  void  ; 

otherwise  of  force. 

Richard  Roe.       [l.  s.] 

John  Doe.  [l.  s.] 

Thomas  Noakes.  [l.  s.] 

Sealed  and  delivered 
in  presence  of 

Geo.  W.  Burnham. 

^^  Upon  such  bond  being  executed  and  delivered,  the  officer  holding 
such  execution  shall  proceed  in  the  collection  thereof,  notwithstanding 
any  claim  or  notice  of  claim,  for  rent,  which  may  have  been  made  or 


(22)  1  R.  a  788,  §  15. 
Vol.  n.  70 
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given ;  and  he  shall  deliyer  such  bond  to  the  landlord  making  such 
claim,  or  his  agent,  who  shall  be  authorized  to  prosecute  the  same  for 
the  recovery  of  the  rent  due  him."(l) 

^^  If  any  landlord  shall,  *under  the  foregoing  provisions,  claim  more 
rent  than  is  due  to  him,  and  such  excess  shall  be  collected  as  above  pro- 
vided, the  tenant  may  maintain  an  action  against  such  landlord  for  such 
excess ;  and  if  he  recover  therein,  shall  be  entitled  to  judgment  for 
double  the  amount  of  such  excess.'\2) 

The  landlord  cannot  distrain  the  goods,  nor  can  a  collector  take  th^m 
for  taxes  due  from  the  debtor,  after  they  are  levied  on  by  the  execution, 
for  they  are  then  in  the  custody  of  the  law.(p) 

If,  under  the  foregoing  provisions  of  the  statute,  the  constable  sell 
upon  the  execution,  without  regarding  the  claim  for  rent,  where  due  no- 
tice is  given  and  the  tenant  does  not  give  the  bond,  the  officer  is  ac- 
countable to  the  landlord  in  an  action  on  the  case,(9)  at  the  suit  of  the 

•  landlord,  or  his  representatives. (r) 

The  statute  provides  that  no  constable  or  other  officer  shall,  directly 
or  indirectly,  purchase  any  goods  or  chattels,  at  any  sale  made  by  him, 
upon  execution ;  but  that  every  such  purchase  shall  be  absolutely 
void.  (5) 

For  want  of  goods  and  chattels  whereon  to  levy,  the  constable,  in  the 
cases  authorized  by  law,  is,  if  the  execution  require  it,  to  take  the  body 

•  of  the  person  against  whom  the  execution  is  issued,  and  convey  him  to 
the  common  jail  of  the  city  or  county,  the  keeper  whereof  is  required 
to  keep  such  person  in  safe  custody,  in  jail,  until  the  debt,  or  damages 
and  costs,  are  paid,  or  until  he  be  thence  discharged,  by  due  course  of 
law,(^) 

The  privilege  from  arrest  on  an  execution,  is  the  same  as  that  on  a 

< 

warrant,  to  which  we  gave  a  very  full  consideration.  Vol.  I.  659  to  565, 
under  the  heads  of  personal j  temporary  and  local  privilege;  and  the 
rights  and  duties  of  the  constable  as  to  making  the  arrest,  and  his  con- 
duct after  it  is  made,  is,  in  general,  the  same  as  we  noticed  in  relation  to 
an  arrest  upon  a  warrant.  Vol.  1. 565,  566.  Thus,  a  person  attending  as 
a  witness,  has  been  held  privileged  from  an  arrest  on  a  ca.  sa,{u)     So, 


(p)  17  John.  128.    See  also  29  Wen.  (r)  1  Str.  212. 

4L  •(»)  2  R.  S.  181,  §  147*  , 

(q)  See  Woodf.  Land,  and  Ten.  563,  (0  Id.  §  148. 

4.    14  Wen.  123.    Vol.  I.  406.    Ante,  (u)  4  Ball.  386.    10  John.  93. 
551,  n.  (9). 

(1)  1  R.  a  738,  §  16.  (2)  Id.  ib.  §  17. 
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one  who  attends  as  a  party. (t?)  And  although  attorneys,  counsellors, 
and  other  officers  of  the  higher  courts,  were  always  liable  to  be  taken 
in  execution  ;  yet,'  if  attending  court  on  business,  they  may  be  dis- 
charged from  such  arrest  by  the  court ;  and  so,  they  may  be  discharged 
by  a  judge  at  the  circuit  or  sittings.  But  they  arfj  thi^s  relievable  from 
arrest,  only  on  motion,  and  under  the  circumstances  of  the  case  ;  and  a 
sheriff  or  constable,  haying  them  in  custody  on  a  ca.  sa.  or  other  execu- 
tion, cannot  discharge  them,  even  though  they  produce  their  writ  of 
prrvilege,  but  must  await  the  order  of  the  court  ;(to)  and  if  they. are 
discharged  without  this  order,  the  officer  is  liable,  as  for  an  escape. (x) 
But,  generally,  in  other  cases  of  privilege,  they  may  discharge  without 
such  order.(y)  And,  accordingly,  where  the  constable  took  the  de- 
fendant in  execution,  who  was  privileged  as  a  soldier  of  the  United 
States,(z)  it  was  held  that  he  might  discharge  the  defendant  of  his  own 
head,  and  that  no  action  lay  against  him. (a) 

The  plaintiff  may,  if  he  pleases,  direct  the  constable  to  take  security 
for  the  debt,  rather  than  carry  to  jail ;  and  where  the  constable,  under 
such  a  direction,  took  a  promise  from  a  third  person,  endorsed  on  the 
execution  in  these  words,  "  /  promise  to  pay  the  amount  of  this  execu- 
tion^ in  the  life^  value  received  ;^^  it  was  held  a  valid  promise  to  pay  the 
execution  to  the  plaintiff,  whether  the  defendant  knew  of  the  authority 
or  not,  and  that  the  w^ords  ^^  value  received^^  imported,  prima  facie^  a 
sufficient  consideration. (&) 

The  constable  should  in  no  case  arrest  the  debtor,  where  he  can  find 
any  property  liable  to  be  seized  on  the  execution.  If  he  cannot  find 
enough  to  satisfy  the  demand,  he  should,  nevertheless,  sell  what  there 
is,  before  making  an  arrest.  He  should,  moreover,  make  diligent  search 
for  goods  before  he  is  authorized  to  seize  the  person  of  the  debtor.  In 
Hollister  V.  Johnson,  (4  Wen.  639,  641,  642,)  the  court  say:  "It  is 
the  duty  of  a  constable  in  all  cases  to  search  for  property  to  satisfy  an 
execution,  before  he  takes  the  person  of  the  defendant."  "  This  right 
to  take  the  body,  depends  upon  the  contingency  of  there  being  no  prop- 
erty to  be  found.  If,  without  searching  or  enquiring  for  property,  he 
immediately  upon  receiving  the  execution  arrests  the  defendant,  he  does 
it  at  his  peril ;  and  if  it  is  shown  that  the  defendant  had  property  in  his 
open  and  visible  possession,  which  was  subject  to  the  execution,  and 


(o)  4  Ball.  389,  per  Peters,  J.     10       (y)  10  id.  93. 
John.  93.  («)  Vol.  I.  p.  661. 

(ul)  18  John.  52.  (a)  11  John.  433. 

(«)  Id.  (6)  14  id.  466. 
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might,  with  reasonable  diligence,  have  been  found  by  the  officer,  he  is 
undoubtedly  liable  to  an  action  for  making  the  arrest."  '^  A  constable 
has,  in  all  cases,  a  reasoq^ble  time  to  search  for  property  before  he  is 
bound  to  arrest  the  defendant  in  the  execution ;  and  if  he  acts  in  good 
faith,  he  will  incur  no  responsibility  in  omitting  to  take  the  body  until 
such  search  can  be  made.  This  necessarily  follows  from  what  has  al- 
ready been  said  as  to  the  duty  of  the  constable  under  the  execution. 
There  may  be  cases  in  which  no  actual  search  is  necessary.  Where  the 
defendant  in  the  execution  declares  that  he  has  no  property,  he  has  no 
right  to  complain  if  the  constable  credits  his  assertion,  and  proceeds  ac- 
cordingly." 

On  making  the  arrest,  the  defendant,  (unless  he  pay  the  money,)  is 
to  be  carried  to  the  keeper  of  the  common  jail,  who  is  bound  to  receive 
and  keep  him,  till  duly  discharged.  If  the  prisoner  have  a  family  in  this 
state,  for  which  he  provides,  and  be  not  a  freeholder,  he  is  to  remain  in 
prison  thirty  days — sixty  days,  where  he  has  neither  family  nor  free- 
hold. If  a  freeholder,  he  must  remain  till  the  demand  is  paid.  Before 
entitled  to  his  discharge,  in  the  first  two  instances,  be  must  make  affida- 
vit before  some  officer  authorized  to  take  affidavits,  stating  the  facts 
which  entitle  him  to  be  discharged. (c) 

Form  of  affidavit  to  obtain  discharge  from  jail. 

Justice's  Court. 

Richard  Roe     \ 

ads.  >  Before  Ransom  Cook^  Esq.  Justice. 

James  Jackson.  ) 

Saratoga  County,  ss.  Richard  Roe^  the  above  named 
defendant,  being  duly  sworn  says,  that  he  has  a  family  in  this  state  for 
which  he  provides,  (or,  that  he  has  no  family  j)  and  that  he  is  not  a  free- 
holder, and  that  he  has  remained  in  prison,  in  the  jail  of  the  said  coun- 
ty, (or,  on  the  liberties  of  the  jailj  ^c)  thirty,  (or,  sia:ty)  days,  on  an 
execution  issued  in  the  above  cause. 

-    Richard  Roe. 

Sworn  before  me,  this  12th 
day  of  January^  1845. 

Geo.  G.  Scott,  Justice  of  the  Peace, 
On  delivering  this  affidavit  to  the  slieriff  or  jailer,  he  is.  bound  to  dis- 


(c)  2  R.  S.  181,  §  149, 150.    That  he    issued  by  the  clerk  of  the  county,  upon 
may  be  discharged  upon  this  affidavit,    a  transcript,  see  5  Wen.  568. 
where  he  is  imprisoned  on  an  execution 
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charge  the  prisoner  forthwith,  and  cannot  object,  that  he  has  sworn 
falsely,  though  this  be  the  case,  within  the  knowledge  of  the  sheriff  or 
jailer ;  for  the  affidavit  operates  as  a  complete  protection  against  any 
action  for  the  escape,  brought  either  against  the  sheriff,  or  the  bail  for 
the  jail  liberties,  whether  it  be  true  or  false  ;  and  the  party  is  left  to 
his  remedy  against  the  debtor.  If  he  has  sworn  false,  he  is  liable  to  an 
indictment  and  conviction  for  perjury  ;  and  may  then  be  re-imprisoned. 
But  this  discharge  does  not  at  all  prejudice  the  right  to  another  execu- 
tion against  the  goods  and  chattels  of  the  prisoner.((i)  The  sheriff  or 
jailer  is  to  file  the  affidavit  in  the  office  of  the  county  clerk,  who  is  to 
file  it  without  fee  or  reward. (e)  And  if  the  sheriff  or  jailer,  upon  the 
receipt  of  the  affidavit,  refuse  to  discharge  the  prisoner,  he  is  liable  to 
an  action  for  false  imprisonment,  and  in  addition,  forfeits  $25  for  each 
day  he  detains  the  prisoner,  to  be  recovered,  with  costs,  by  the  party 
aggrieved,  to  his  own  use.(y) 

A  justice,  as  such,  has  no  authority  to  discharge  a  prisoner  in  execu- 
tion ;  and,  if  a  constable  discharge  him  by  order  of  the  justice,  he  is, 
notwithstanding,  liable  for  the  escape.(g)  Nor,  has  an  attorney,  retain- 
ed merely  to  prosecute  the  suit,  any  power  to  grant  such  discharge.(A) 
A  plaintiff  in  a  qui  tarn  action,  cannot  discharge  the  defendant  from  ex- 
ecution, merely  on  payment  of  the  plaintiff's  share,  without  the  other 
moiety.  Such  discharge  would  be  no  protection  to  the  constable.(i) 
The  constable  is  required  by  statute,( j)  to  return  the  execution  and  pay 
the  debt  or  damages  and  costs  levied,  to  the  justice  who  issued  the  same, 
returning  the  overplus,  if  any,  to  the  person  against  whom  the  execution 
issued. 

Form  of  constables  return  to  an  execution. 
I  have  levied  the  within  sum,  of  the  goods  and  chattels   Levied  of 
of  the  within  named  Richard  Roe^  as  I  am  within  com-    chattels, 
manded. 

I  have  levied  ten  dollars^  parcel  of  the  sum  within  men-  Part  levied  of 
tioned,  of  the  goods  and  chattels  of  the  within  named  Rich-  S^^'itoenT'^ 
ari  RoCj  and,  no  goods  or  chattels  being  found,  whereof  I   for  residue. 


(d)  2  R.  S.  181,  §  150, 162,  164,  155.        (A)  8  id.  361 ;  10  id.  220 ;  and  see  6 

11  John.  174.  id.  51.    See  21  Wen.  362. 
>)  2  R,  S.  181,  §  152.  (i)  11  id.  474. 

/)  Id.  6  153.  (/;  2  R.  S.  181,  §  146. 

jg)  9  John.  146. 
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could  levy  the  residue  thereof,  I  have  committed  his  body 
to  the  common  jail,  as  I  am  within  commanded. 

No  goods  or  chattels  of  the  within  named  Richard  Roe 
could  be  found  whereon  to  levy  :  I,  therefore,  took  and 
conveyed  his  body  to  the  common  jail,  as  I  am  within  com- 
manded. 


No 
nor 


property 
body. 


I  could  not  find  either  property  or  body,  according  to 
the  command  of  the  within  precept. 


Part  levied  of         I  have  levied  ten  dollars j  parcel  of  the  sum  within  men- 
nTbody  to^be    tloned,  of  the  goods  and  chattels  of  the  within  named  Rich- 
ard Roe;  no  more  goods  or  chattels,  or  the  body  to  be 
found. 


found. 


Levied  on 
goods,  &c. 
which  remain 
unsold. 


I  have  levied  on  one  bay  horse,  the  property  of  the  with- 
in named  Richard  Roe,  which  remains  on  my  hands,  unsold 
for  want  of  bidders. 


Add  the  proper  date  and  signature  of  the  constable. 

The  endorsement  to  be  made  upon  an  execution,  under  the  provision 
of  the  statute,  cited  ante,  p.  615,  note  (5),  may  be  in  the  following 
form  : 


Form  of  endorsement  on  execution,  where  judgment  is   or  certain  statute 

penalties. 

The  cause  for  which  the  within  mentioned  judgment  was  rendered, 
was  for  selling  one  gill  of  rum,  to  be  drank  in  the  house  of  the  within 
named  Richard  Roe,  contrary  to  the  provisions  of  sec.  16,  title  9,  chap. 
20,  of  the  first  part  of  the  revised  statutes,  without  having  such  license 
therefor,  as  is  required,  in  and  by  the  fourth  section  of  the  said  title. 
Dated  &c. 

This  endorsement  must  be  varied  according  to  the  circumstances  of 
each  case,  and  should  state,  substantially,  the  cause  for  which  the  judg- 
ment was  rendered,  as  contained  in  the  declaration. 

The  better  opinion  seems  to  be,  that  a  constable,  sheriff,  &c.  cannot 
serve  his  own  execution  himself ;  nor  can  a  plaintiflf  be  deputed  to 
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do  this.  And  if  a  sheriff  has  not  this  power  himself,  whether  he  can 
giye  power  by  deputation  to  execute  such  process  in  his  own  name "? 
Quere.(A) 


SECTION  V. 

OF   THE   LIABILITY   OF   THE   CONSTABLE   AND   HIS   SURETIES  ;    AND  OF  THE 
constable's  LIABILITY  FOR   SUFFERING  AN  ESCAPE  FROM  EXECUTION. 

It  is  provided  by  statute,(/)  that  every  person  chosen  or  appointed  to 
the  office  of  constable,  before  he  enters  on  the  duties  of  his  office,  and 
within  eight  days  after  he  shall  be  notified  of  his  election  or  appoint- 
ment,  shall  execute,  in  the  presence  of  the  supervisor  or  town  clerk, 
with  one  or  more  sureties,  to  be  approved  of  by  such  supervisor  or  town 
clerk,  an  instrument  in  writing,  by  which  such  constable  and  his  sure- 
ties shall  jointly  and  severally  agree  to  pay  to  each  and  every  person 
who  may  be  entitled  thereto,  all  such  sums  of  money  as  the  said  con- 
stable may  become  liable  to  pay,  on  account  of  any  execution  which  shall 
be  delivered  to  him  for  collection.  The  supervisor  or  town  clerk  is  to 
endorse  on  such  instrument  his  approbation  of  the  sureties  therein 
named,  and  file  it  in  the  town  clerk's  office  ;  and  a  copy  of  the  instru- 
ment, certified  by  the  town  clerk,  is  presumptive  evidence,  in  all  courts, 
of  the  execution  thereof,  (m) 

It  will  be  seen  that  the  foregoing  provisions  do  not  prescribe  theybrm, 
but  merely  the  substance  of  the  security  or  instrument  in  writing  to  be 
given  ;  and  hence  the  courts  have  been  liberal  in  construing  the  statute, 
allowing  great  latitude  as  to  form,  in  order  to  promote  the  beneficial  ob- 
jects of  the  legislature.  The  statute  above  cited,  90  far  as  regards  the 
form  of  the  instrument,  is  a  re-enactment  of  the  act  of  1813,(n)  under 
which  it  has  been  held,  that  the  security  required  may  be  in  the  form  of 
a  penal  bond  to  the  peaple;{o)  and,  in  one  case,  a  simple  engagement, 
without  seal,  that  all  papers  that  should  come  into  the  hands  of  the  con- 
stable should  be  well  and  faithfully  executed  by  him,  and  that  he  should 


{k)  See  4  John.  486.    Cro.  Car.  416.        (m)  For  the  form  of  the  town  clerk's 
19  Viner,  443,  note.    Moore,  547.    Dal-    certificate,  see  ante,  p.  38S. 


ton's  She'ff.  97.     Bac.  Abr.  tit.  Sher-        (n)  2  Laws  of  1813,  p.  126. 

iff,(M).  (0) 

(0  1  R.  S.  340,  §  30,  31. 


2  Wen.  281.   5  id.  191.    9  id.  283. 
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collect  and  pay  over  all  executions  that  are  collectable^  and  that  the 
signers  will  be  accountable  to  all  persons  in  whose  fayor  any  execution 
may  come,  for  the  damages  in  the  same,  if  not  paid  over  to  him  or  them, 
according  to  the  statute,  &c.  was  held  a  valid  instrument  within  the  stat- 
ute.(p)  But  in  Warner  *v.  Racey,(g)  a  bond  "  to  the  people  of  Jfiagara 
countyy^  was  held. to  be  not  according  to  the  statute. 

The  approved  form  is,  a  simple  agreement  without  any  penalty^  to 
pay  to  any  person  who  may  be  aggrieved  by  the  constable's  neglect  of, 
duty.(r) 

Form  of  instrument  to  be  given  by  a  constable  and  Ms  sureties. 

Andre  Cook,  chosen  (or,  appointed)  constable  of  the  town  of  Sar- 
toga  Springs,  county  of  Saratoga,  and  Ezra  Hall  and  James  Jtf.  JV/artnn, 
as  sureties,  do  hereby  jointly  and  severally  agree  to  pay  to  each  and 
every  person  who  may  be  entitled  thereto,  all  such  sums  of  money  as 
the  said  constable  may  become  liable  to  pay,  on  account  of  any  execu- 
tion which  shall  be  delivered  to  him  for  collection.  Dated  the  .... 
day  of  ....,  18.., 

Andre  Cook.  [l.  s.] 

Ezra  Hall.  [l.  s.] 

Jas.  M.  Marvin,   [l.  s.] 

Executed  in  the  presence  of  and  ) 
the  sureties  approved  by        J 

Samuel  Chapman,  Supervisor  of  Saratoga  Springs^  or 

S.  R.  Ostrander,  Town  Clerk  of  Saratoga  Springs, 

The  omission  to  file  the  instrument  within  the  eight  days  prescribed 
by  the  statute  does  not  affect  its  validity  ;  in  this  respect,  the  statute  is 
merely  directory.(5)  Nor  can  the  constable,  or  his  sureties,  object  that 
the  instrument  is  not  under  seal;  nor  in  the  form  prescribed  by  the  stat- 
ute ;  nor  that  the  sureties  were  not  approved  by  the  clerk  or  supervi- 
sor.(^)  • 

If  an  execution  is  delivered  to  a  constable,  he  cannot  avoid  any  lia- 
bility which  may  subsequently  accrue  upon  it,  by  delivering  it  over  to 
another  officer.  An  execution  is  an  entire  thing,  and  the  officer  who 
commences,  is  bound  to  finish  its  execution.(u) 


(p)  12  Wen.  806.  (r)  Per  Marcy,  J.  5  Wen.  191, 197. 

(q)  20  John.  74.  See  2  Wen.  615,  (s)  2  Wen.  616. 

per  Savage,  C.  J.  (t)   12  id.  306.  See  alio  14  John.  401. 

(g)  20  John.  74.  See  2  Wen.  615,  per  (u)  1  Yerg.  14a 
Sayage,  C.  J. 
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In  regard  to  the  acts  or  omissions  for  which  a  constable  is  made  lia- 
ble, and  for  which  the  above  security  is  intended  as  an  indemnity,  it  is 
provided,  that  if  a  constable  neglect  to  return  an  execution  within  five 
days  after  the  return  day  thereof,  the  party  in  whose  favor  the  same 
was  issued,  may  maintain  an  action  of  debt  against  such  constable,  and 
shall  recover  therein  the  amount  of  the  execution,  with  interest  from 
the  time  of  the  rendition  of  the  judgment  upon  which  the  same  was 
issued ;  and  if  a  judgment  be  obtained  in  such  suit  against  the  consta- 
ble, execution  shall  immediately  issue  thereon. (t?)  And  it  is  further 
provided,  that  if  moneys  be  collected  by  a  constable  upon  an  execution, 
and  not  paid  over  by  him  according  to  law,  an  action  of  assumpsit  may 
be  maintained  by  the  party  entitled  to  such  money,  in  his  own  name, 
upon  the  instrument  of  security  given  by  such  constable  and  his  sure- 
ties, and  in  such  suit,  the  amount  so  collected,  with  interest  from  the 
time  of  collection,  shall  be  recovered.  Execution  shall  be  immediately 
issued  upon  the  judgment  in  such  suit. (to) 

Actions  upon  the  constable's  instrument  of  security,  against  him  or 
his  sureties,  must  be  prosecuted  within  two  years  after  the  expiration  of 
the  year  for  which  the  constable  was  elected. (a:)  This  is  only  where 
the  suit  is  upon  the  instrument;  there  can  be  no  doubt  that  the  consta- 
ble himself  would  be  held  liable,  in  an  action  for  money  had  and  receiv- 
ed^ brought  by  the  party  on  whose  execution  he  had  collected  money, 
if  the  suit  is  brought  before  the  claim  becomes  barred  by  the  statute 
of  limitations. 

Where  the  instrument  of  security  is  in  the  form  of  a  bond  to  the  peo- 
p/e,  an  action  of  debt  in  the  name  of  the  people,  but  not  in  the  name  of 
the  party  aggrieved,  may  be  maintained  by  any  person  to  whom  the 
constable  has  become  liable;  although  covenant  may  be  brought  by 
such  person  on  the  condition  of  the  bond  in  his  own  name.(y)  And  it 
is  not  necessary  to  obtain  leave,  from  any  court,  to  prosecute  such  a 
bond.(z) 

The  responsibility  of  the  sureties  is  held  to  be  co-extensive  with  that 
of  the  constable,  and  that  they  are  liable  whenever  he  is.  liable  to  a  par- 
ty in  whose  favor  an  execution  has  been  delivered  to  him  ;  hence  an  ac- 
tion lies  upon  the  constable's  instrument  of  security,  against  the  consta- 
ble and  his  sureties,  for  the  mere  neglect  to  return  an  execution  within 


(o)  2  R.  S.  182,  §  157.  (y)  5  Wen.  191.   See  4  id.  414.   9  id. 

(to)  Id.  §  161.  233. 

Co;)  1  id.  840,  §  32.  (z)  2  id.  281. 

Vol.  II.  71 


662  OF  EXECUTION. 

five  days  after  the  return  day  thereof,  and  this,  without  showing  any 
moneys  collected.(a) 

It  will  be  seen,  from  the  principle  of  the  case  last  cited,  that  th«  re- 
spoosibiltty  of  the  constable  and  his  sureties  is  sufficiently  broad  to  cov- 
er all  the  constable's  liabilities  to  parties  who  may  be  afected  by  his 
misconduct  in  relation  to  executions.  If  he  make  a  false  return ;  as  if 
he  return  to  an  execution,  no  goods  faundj  when  the  defendant  has  prop- 
erty in  his  open  and  visible  possession,  be  is  liable  to  an  action  on  the 
case.(&)  And  this  action  for  falsely  returning  no  goods  found^  may  be 
maintained  even  after  the  defendant  is  taken  and  imprisoned  on  execu- 
tion in  the  same  cause.(c)  If  he  neglect  to  return  an  execution  within 
the  time  limited  by  statute,  or  neglect  to  pay  over  moneys  collected 
upon  an  execution,  an  action  lies  against  him,  as  we  have  just  seen. 

The  constable  is  moreover  liable  to  an  action  for  suffering  an  escape 
from  execution  ;(d)  and  the  action  must  be  brought  within  one  year 
from  the  time  of  the  escape.(3)  The  doctrine,  as  to  what  constitutes  an 
arrest  upon  an  execution,  is  the  same  as  that  mentioned  Vol  I.  pp.  378, 
379 ;  and  the  distinction  between  voluntary  and  negligent  escapes,  there 
noticed,  is  also  applicable  here. 

If  the  plaintiff  consent  that  the  defendant  be  discharged,  or  that  he  go 
out  of  the  custody  of  the  constable,  or  off  the  jail  limits,  the  judgment 
is  thereby  discharged,  and  the  debt  forever  extinguished,  unless  indeed 
such  consent  be  obtained  fraudulently  ;(e)  but  where  the  debtor  has 
once  escaped,  the  plaintiff's  consent  that  he  may  remain  at  large,  will 
not  discharge  the  judgment,  nor  protect  the  officer  against  an  action  for 
the  e8cape.(/) 

A  voluntary  return,  or  recaption  of  the  prisoner,  where  the  escape 
was  not  voluntary,  constitutes  a  good  defence,  if  such  return  or  recap- 
tion were  before  suit  commenced. (g)  For  what  shall  be  deemed  the 
commencement  of  the  suit,  see  Vol.  I.  pp.  600,  545,  546. 

The  plaintiff  in  this  action  must  prove  both  the  judgment  and  execu- 


(o)  10  Wen.  370.    For  the  form  of  the  (e)  13  John.  181.. 

declaration  in  this  case,  see  ante,  p.  36.  (/)  Id.  ib. 

See  also  9  Wen.  233.  (g)  Vol.  I.  p.  380.    See  10  John.  563. 

(h)  Vol.  I.  pp.  381,  555.    Ante,  p.  2  R.  S.  356,  §  67.    As  to  pleading  a  toI- 

469.  untarv  return  or  recaption,  see  2  R.  S. 

(c)  I  Gampb.  323.  356,  §  67. 

Id)  See  ante.  pp.  35,  86,  469.    Vol.  I. 
p.  378. 

(3)  2  R.  &  224,  §  21.    Ante,  p.  86. 
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tion ;  but  it  is  no  defence  that  there  happens  to  be  a  variance  between 
them  in  amount. (A)     The  form  of  the  action  should  be  debt.(t) 

Although  the  constable  has  thirty  or  ninety^days  within  which  to  take 
the  body,  yet  if  he  do  this  at  any  time  before  the  return  day  of  the  exe- 
cution, and  let  the  defendant  go  at  large,  it  is  a  voluntary  escape,  and 
the  constable  is  liable  for  the  debt,  though  the  defendant  agree  to  return 
within  the  thirty  or  ninety  days.  In  the  case  which  decides  this,  the 
action  was  commenced  against  the  constable  while  the  defendant  was  at 
large;  but  it  is  conceived  that  it  would  make  no  difference  whether 
brought  before  or  after  return  and  commitment ;  for  it  is  settled,  that  a 
voluntary  escape  cannot  be  purged  by  a  return  and  tecaption ;  the  offi- 
cer has  no  right  to  detain  bis  former  prisoner.( J)  It  is  the  duty  of  the 
officer,  on  arresting  the  prisoner,  to  convey  him,  on  such  route  as  shall 
seem  to  him  the  best  and  safest,  directly  to  jail ;  and  it  is  said,  that 
if  he  go  a  great  way  round  to  accommodate  the  prisoner,  it  is  an 
escape. (A;)     So,  if  the  prisoner  go  back,  &c.(/) 

In  an  action  against  the  sheriff  for  an  escape,  though  the  plaintiff  de- 
clare expressly  for  an  escape  from  the  jail  liberties,  it  is  sufficient,  pri- 
ma facie,  to  sustain  the  action,  for  him  to  prove  that  the  prisoner  was 
at  large,  walking  the  streets,  or  at  a  tavern  in  the  neighborhood  of  the 
jail,  or  the  like ;  and  it  then  lies  upon  the  defendant  to  show  the  jail 
liberties,  and  that  they  encompassed  the  place  where  the  prisoner  was 
seen  at  large,  (m) 

For  the  provisions  of  the  statute  in  regard  to  escapes,  see  2  R.  S. 
351  to  356.     See  also  3  id.  746,  747,  notes  by  revisers. 

In  an  action  of  debt  against  the  constable  for  an  escape,  he  is  not  lia- 
ble for  interest  on  the  sum  demanded,  but  only  the  simple  amount  of 
the  execution  ;  for  the  debt  is  in  the  nature  of  a  penalty.(n)  And  so  of 
an  action  of  debt  for  an  escape,  against  the  sheriff.(o)  The  plaintiff  is, 
however,  entitled  to  recover,  as  a  part  of  the  debt,  the  poundage  and 
other  fees  for  serving  the  execution  ;  for  he  would  have  a  right  to  re- 
cover*this  in  an  action  of  debt  on  the  judgment  against  the  defendant 
who  escaped. (p)  But  if  the  plaintiff  bring  an  action  on  the  case,  as  he 
has  a  right  to  do,  he  may  then  recover  his  interest,  as  well  as  the  debt, 
provided  he  make  so  much  damages  appear,  and  he  may  also  be  limited 
to  his  actual  damages,  which  may  fall  short  of  the  debt.  (9) 


Ch)  6  John.  89.  (0  Id.  ib. 

(f)  13  id.  191.    Ante,  p.  35;    But  see  (m)  7  John.  166. 

7  Wen.  237,  8,  per  Neleon,  J.  (n)  14  John.  255. 

( i)  13  John.  503.   See  Vol.  I.  pp.  379,  (0)  2  id.  45.    W.  61. 1048. 

380.  (p)  2  T.  R.  126.    7  Mara.  R.  377. 

ik)  1  Mod.  116.  (q)  2  John.  45. 
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• 

Where  an  officer  has  an  execution  to  collect,  he  may  forbear  to  arrest 
the  defendant,  or  take  his  goods ;  and  instead  thereof,  he  may  take  the 
defendant's  note,  or  other  security,  for  the  debt ;  and  if  this  be  after- 
wards approved  of  by  the  plaintiff,  the  note  is  valid,  though  he  have  no 
previous  authority  to  do  this ;  and  it  would  be  the  same  in  e£fect,  though 
he  should  release  the  defendant's  goods  or  his  person  from  arrest,  and 
take  such  security,  if  afterwards  approved  of  by  the  plaintiff;  and  I 
think  all  this  clearly  deducible  from  the  case  of  Sugars  v.  Brinkworth.(r) 

Where  the  constable  suffers  a  voluntary  escape,  in  consequence  of 
which  he  is  obliged  to  pay  the  debt,  yet  he  cannot  recover  over  against 
the  defendant,(^)  unless,  indeed,  upon  a  subsequent  promise  to  pay,  af- 
ter the  escape.(^) 


n 


r)  4  Ounpb.  46.  (t)  14  John.  378. 

t)  14  John.  962.    Vol.  I.  p.  168. 
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OF  CERTIORARI  AND  APPEAL. 


As  the  proceedings  upon  certiorari  and  appeal  must^  of  necessity,  be, 
in  the  main,  conducted  by  gentlemen  of  the  legal  profession,  whose 
books  contain  the  proper  directions  in  this  department,  I  'shall  confine 
myself  on  this  head  to  such  particulars  only,  as  relate  to  the  official  duty 
of  the  magistrate,  and  the  effect  of  the  certiorari  and  appeal  upon  the 
execution  in  the  cause.  For  forms  of  the  affidavit,  bond,  approval  and 
writ  of  certiorari,  see  Clerk's  Assistant,  ed.  of  1834,  pp.  252,  3,  4  ; 
Edw.  Treat.  3d  ed.  182  to  186. 


SECTION   I. 


OF  CERTIORARI. 


In  all  cases  where  the  debt  or  damages  recovered,  do  not  exceed 
twenty-five  dollars,  exclusive  of  costs ;  or  where  no  issue  is  joined,  be 
the  amount  as  it  may,  the  method  of  reviewing  and  correcting  the  errors 
which  may  have  intervened  in  the  proceedings  before  the  justice  or  jury, 
is,  by  writ  of  certiorari^  from  the  court  of  common  pleas  of  the  county 
where  the  judgment  was  rendered.(a)  But,  notwithstanding  the  stat- 
ute, such  judgment  may  be  removed  to  the  supreme  court,  by  leave  ob- 


(a)  2  R.  S.  184,  §  I6a 
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tained  from  that  court,  by  special  application,  founded  on  affidavit.(&) 
In  general,  however,  a  common  law  certiorari  will  not  be  granted  where 
a  right  of  appeal  exists.  But  it  will,  if  it  appears  that  there  has  been 
a  palpable  usurpation  of  power,  by  which  the  party  has  been  injured. (4) 
Whether  the  supreme  court  will  ever  grant  a  common  law  certiorari  to 
a  party  who  has  actually  appealed  ?    Quere.{6) 

The  payment  or  settlement  of  a  judgment  will  not  prevent  a  certio- 
rari, or  supersede  one  already  brought  .(c)     Whether  a  party  can  avoid 
a  certiorari  or  appeal,  by  releasing  the  judgment  ?  quere.     At  any  rate, 
the  justice  cannot  conclude  the  party,  by  returning  this  fact ;  for  this 
would  be  going  beyond  his  office.(d)     It  has  beeq  held,  that  if,  previ- 
ous to  an  appeal,  the  parties  settle  the  judgment  rendered  by  the  justice, 
this  fact  cannot  be  pleaded  puis  darrien  amtinuance^  in  the  common 
pleas.     The  only  way  for  the  appellee  to  avail  himself  of  this,  is  by 
motion  to  the  common  pleas,  to  quash  the  appeal. (6)     The  same  rule 
would  probably  prevail  in  cases  of  certiorari. 

On  receiving  the  writ  of  certiorari,  it  becomes  the  immediate  duty  of 
the  justice  to  set  about  making  his  return,  which  he  must  make  in  wri- 
ting, and  file  with  the  clerk  of  the  county  before  the  return  day  of  the 
certiorari,  or  within  ten  days  after  the  service  thereof,  where  the  return 
day  is  less  than  ten  days  after  such  service  ;(e)  and  although  he  may 
wait  till  the  expiration  of  a  rule  to  compel  his  return,  of  which  he  must 
have  written  notice  from  the  attorney  of  the  plaintiff  in  error,  yet  the 
safer  way  is  to  avail  himself  of  his  minutes  and  recollection  in  the  first 
instance,  and  this,  as  well  for  the  sake  of  justice  and  accuracy,  as  be- 
cause he  is  liable,  not  only  for  any  damages  arising  from  a  mistake  in 
his  return,(/)  but  perhaps  also  for  such  injury  as  the  party  might  suffer 
by  the  delay.(g)  And  where  the  return  of  the  justice  was  evasive, 
and  his  conduct  disingenuous,  the  court  ordered  him  to  amend  his  re- 
turn, and  pay  the  costs  of  the  application.(A)  But  the  justice  may  re- 
fuse to  make  a  return,  if  the  preliminary  steps  required  by  the  stat- 
ute,(t)  to  be  taken  by  the  party  applying  for  a  certiorari,  are  not  all 
complied  with.(j) 

In  making  the  return,  the  justice  is  first  to  endorse  the  writ  as  follows : 


[b)  6  Wen.  98.    5  Hill,  264.  (e)  16  id.  456. 

x)  1  Cowen,  437.  (h)  1  Cowen,  582. 

(d)  14  John.  166.  (i)  2  R.  S.  164,  $  169  to  176. 

(e)  2  R.  S.  185,  §  177.  (/)  See  11  Wen.  174,  6.    7  id,  616, 
(/)  14  John.  196.  617. 


(4)  Wood  V.  Randall,  6  HUl,  264.  (6)  17  Wen.  606. 

(6)  Id.  ib. 


OF  CEETIORARI.  567 

Form  of  endorsement  on  wrii. 

The  execution  of  this  ^rit,  appears  by  the  schedule,  hereunto  annexed. 

A.  A.  Kellogg,  Justice. 

Schedule. 

Saratoga  County,  ss  :  I,  Abel  A.  Kellogg,  the  justice  of  the  peace, 
in  the  writ  hereto  annexed,  named,  do  certify  to  the  judges  of  the  court 
of  common  pleas  of  said  county,  that  before  the  coming  to  me  of  the 
said  writ,  to  wit,  on  the  first  day  of  January,  1844,  at  the  request  of 
James  Jackson^  in  the  said  writ  named,  I  issued  a  summons,  directed  to 
any  constable  of  the  said  county,  commanding  him  to  summon  Richard 
Roe^  in  the  said  writ  also  named,  to  appear  before  me,  at  my  office,  in 
the  town  of  Saratoga  Springs,  on  the  13th  day  of  January,  then  inst.  at 
one  o'clock  in  the  afternoon,  to  answer  James  Jackson^  in  a  plea  of 
trespass  on  the  case,  to  his  damage  of  fifty  dollars ;  which  summons, 
on  or  before  the  return  day  thereof,  was  delivered  to  me  by  George  W. 
Bumham^  a  constable  of  the  said  county,  with  a  return  thereon,  signed 
by  him,  that  the  same  was  personally  served  on  the  said  Richard  Roe^ 
on  the  sixth  day  of  January  aforesaid.     And  I  do  also  certify,  that  at 
the  time  and  place  above  specified,  for  the  return  of  the  same  summons, 
the  said   parties  appeared  before  me,  and  the  said  plaintiff  declared 
against  the  said  defendant,  in  assumpsit,  for  twenty  bushels  of  wheat, 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  at  his  request,  at 
Saratoga  Springs^  in  said  county,  in  the  year  1842,  to  his  damage  $25  ; 
to  which  declaration  the  said  defendant  pleaded  the  general  issue.     {If 
the  pleadings  of  the  parties  are  in  writings  insert  copies  of  them.)     And 
issue  being  so  joined  between  the  said  parties,  the  plaintiff  demanded  of 
me,  that  the  said  cause  should  be  tried  by  a  jury  ;  and  upon  the  motion 
and  oath  of  the  plaintiff,  the  said  cause  was  adjourned  until  the  twen- 
tieth day  of  January,  then  inst.,  at  one  o'clock  in  the  afternoon,  at  my 
office,  in  the  said  town  o{  Saratoga  Springs;  and  I  also  issued  a  venire 
for  a  jury,  returnable  at  the  time  and  place  last  aforesaid. 

And  I  do  also  certify,  that  on  the  day  and  at  the  place  last  aforesaid, 
the  said  parties  appeared  before  me,  and  George  W.  Burnham^  a  con- 
stable of  the  said  town  of  Saratoga  Springs^  returned  the  said  venire  to 
me,  with  a  panel  containing  the  names  of  twelve  persons,  summoned  by 
him  for  the  jury  aforesaid,  six  of  whom  were  duly  drawn  and  sworn,  (or 
affirmed^)  as  the  jury  to  try  the  said  cause,  who  did  sit  together  and 
hear  the  proofs  and  allegations  of  the  parties,  which  were  delivered  pub- 
licly, in  their  presence.     And  on  the  trial  of  the  said  cause,  A.  B.,  a 
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witness  sworn  on  the  part  of  the  plaintiff,  testified  that,  (^e^  jfor/A  the 
evidence  given  on  the  part  of  the  plaintiff,)     And  thereupon  the  plain- 
tiff rested  bis  cause.    C.  D.,  a  witness  sworn  for  the  defendant,  testified 
that,  {set  forth  the  evidence  given  on  the  part  of  the  defendant.)    And  I 
also  certify,  that  the  foregoing  is  all  the  testimony  given  on  the  said 
trial,  and  that  the  defendant,  after  the  testimony  on  the  part  of  the 
plaintiff  was  closed,  applied  to  me  for  a  nonsuit,  in  the  said  cause,  which 
I  refused  to  grant ;  and  after  hearing  the  proofs  and  allegations  of  the 
parties,  the  jury  were  kept  together  in  a  convenient  place,  under  the 
charge  of  a  constable  for  that  purpose,  duly  sworn,  until  they  had  agreed 
upon  their  verdict ;  and  when  they  had  agreed  upon  their  verdict,  they 
returned  into  court,  and  delivered  the  same  to  me,  publicly,  the  plaintiff' 
appearing  and  answering,  whereby  they  found  for  the  plaintiff,  twenty 
dollars  damages.    Whereupon,  I,  the  said  justice,  did  render  judgment 
against  the  said  defendant,  for  the  said  twenty  dollars  damages,  and  two 
dollars  costs. 

All  which  I  send  with  the  process,  pleadings  and  other  things  touch- 
ing the  aforesaid  proceedings  and  judgment,  as  by  the  said  writ  I  am 
commanded. 

Given  under  my  hand  and  seal,  the  twelfth  day  of  February,  1844. 

Abel  A.  Kellogg,  [l.  s.J 

The  foregoing  general  form,  is  enough  to  inform  the  justice  of  the 
manner  in  which  his  return  should  be  drawn.  If  the  affidavit  state,  for 
error,  that  any  evidence  was  improperly  admitted  or  rejected ;  or  that 
any  of  the  proceedings  in  the  cause  were  irregular,  &c.,  the  justice 
should  return  specifically,  in  answer  to  such  allegations  in  the  affidavit. 
But  where  the  affidavit  on  which  the  certiorari  is  allowed,  and  which  is 
served  on  the  justice  at  the  same  time  with  the  writ,  states  matter  for- 
eign to  the  direct  command  of  the  writ,  and  the  justice  omits  to  return 
thereto,  the  only  way  to  compel  an  amendment,  is  by  a  rule  to  be  ob- 
tained on  application,  and  served  on  the  justice.  And  unless  this  be 
done,  the  party  cannot  avail  himself  of  such  matter  in  the  court 
above. (/c)  And  even  though  no  evidence  be  returned,  it  is  no  cause 
for  reversing  the  judgment :  the  error  must  appear  affirmatively  upon 
the  return. (/) 

The  justice  cannot  move  to  quash  the  writ  of  certiorari.  Its  irregu- 
larity is  nonfe  of  his  concern,  and  he  must  obey  it  at  his  peril,  returning 


(k)  3  John.  439.     12  id.  299.     19        (/)  12  id.  299.    19  Wen.  351,  and 
en.  351.  363.  21  icf.  307. 


Wen.  351,  353. 
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^hat  is  legally  required  of  him,  and  omitting  to  notice  what  he  is  not  le« 
gaily  bound  to  return. (m)     He  must  in  his  return,  truly  and  fully  an-- 
swer  to  all  the  facts  set  forth  In  the  affidaYit,(n)  and  the  return,  must  of 
itself  contain  a  complete  history  of  the  proceedings  in  the  cause,  without 
reference  to  the  affidavit  on  which  the  certiorari  is  founded  ;(o)  nor  wUl 
the  justice  be  excused,  on  his  affidavit  that  he  has  no  minutes,  and  re- 
members nothing  by  which  he  can  so  return. (p)     The  return  should  also 
contain  every  thing  necessary  to  confer  jurisdiction  on  the  justice  ;^  and 
where  it  did  not  appear  from  it  that  the  summons  contained  any  time 
or  place  of  appearance,  or  that  the  return  of  the  constable  showed  the 
time  of  service  of  the  process,  the  return  was  held  insufficient. (9)    It 
should  be  made  by  the  justice  himself,  and  where  it  was  drawn  by  the 
attorney  for  the  plaintiff  in  error,  it  was  set  aside  ;(r)  so  where  a  justice 
at  the  request  of  the  attorney  of  a  party,  and  in  his  absence,  drew  up  the 
affidavit  for  a  certiorari,  and  also  prepared  the  other  necessary  prelimi- 
nary papers,  a  mandamus  was  ordered,  to  quash  the  certiorari. (^)     But 
where  the  attorney  for  the  plaintiff  in  error,  at  the  request  of  the  justice 
who  dictated  the  whole  of  the  facts,  wrote  the  return,  and  acted  merely 
as  an  amanuensis  or  clerk  for  the  justice,  the  court  refused  to  set  aside 
the  return  ;{t)  so  where  the  attorney  for  the  defendant  in  error,  wrote 
the  return,  the  court  refused  to  set  it  aside,  no  abuse  being  shown  ;  for 
the  reason  that  the  defendant's  attorney  was  seeking  for  the  affirmance  of 
the  judgment,  which  is  more  favored  in  law.(u)     The  return  need  not 
be  under  seal ;  it  is  enough  if  it  be  under  the  hand  of  the  justice,  and  an 
action  for  a  false  return,  will  lie  against  the  justice,  upon  such  a  return, 
as  well  as  if  it  were  sealed. (1;)     The  justice  should  also  be  caikful  to 
give  a  full  history  of  all  such  matters  as  are  essential  to  give  his  pro- 
ceedings the  character  of  regularity,  and  adherence  to  the  statute.    Thus, 
if  he  state  that  the  jury  retired  to  deliberate  on  their  verdict,  he  must 
also  return  that  a  constable  was  sworn  to  attend  them  ;  and  should  he 
omit  this,  the  judgment  would  be  reversed. (t(?)     And  where  issue  is 
joined,  the  return  should,  upon  the  same  principle,  state,  that  the  judg- 
ment was  rendered  after  ^^  hearing  the  proofs  and  allegations  of  the  par- 
ties."(x)     But  the  justice  cannot  be  required  to  state  matters  of  which 


m)  2  John.  Caf.  108.    But  iee  ante,        (s)  18  Wen.  550. 

Sf66.  (f)  4  Cowen,  505. 

n)  2  R.  S.  185,  §  177.  (u)  Id.  537. 

0)  3  Cowen,  61.  (o)  1  id.  212. 

p)  I  id.  59.  (w)  2  Otinef,  873.    Id.  184. 

[q)  17  Wen.  517.  (x)  Id.  96. 
>}  3  Cowen,  20. 
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ke  is  not  {Nrenuaed  to  be  coDyersant ;  as  the  conduct  of  a  jury  after  tbey 
haye  retired,  (y)  And  the  court  will  not  require  him  to  return  any  mat- 
ter which  ia  altogether  inunaterial ;  foe  instance)  a  notice  of  special  mat- 
ter^  which  might  have  been  given  in  eyidence  under  the  general  issue, 
without  such  aolice.(z) 

The  court  of  review  will,  in  all  cases,  put  such  a  construction  on  the 
words  and  phrases  used  in  the  return,  as  will  tend  to  the  affirmance, 
rather  than  the  reversal  of  the  judgment ;  and  will  make  every  warrant- 
able intendment  in  its  favor.  Accordingly,  where  the  return  omits  to 
state  that  the  witnesses  were  sworn,  it  will  be  intended  that  they  were, 
if  no  objection  appear  to  have  been  made  on  this  account  before  the 
jttstice.(a)  So  where  a  greater  amount  of  costs  was  taxed  than  is  or* 
dinarily  allowed  by  law,  the  court  intended,  in  the  absence  of  the  facts  < 

so  appearing  in  the  return,  that  the  costs  were  legally  increased  beyond 
the  ordinary  sum,  by  the  addition  of  charges  for  the  attendance  of  foreign 
witnesses.(6)  When  the  court  of  review  may,  on  certiorari,  consider 
the  weight  of  evidence,  see  ante,  pp.  464, 466.  And  where  a  justice 
returned,  ^^  that,  being  convinced  by  the  evidenc'e  adduced  by  the  plain- 
tiff, he  gave  judgment,^'  &c.,  the  court  intended  that  this  was  legal  evi- 
dence, given  under  oath.(c)  They  will  not  require  a  technical  issue  to 
be  returned,  though  the  cause  be  tried  by  jury,  to  warrant  which,  as  we 
have  seen,(d)  an  issue  is  essential ;  but  where  it  appeared  by  the  return, 
that  the  defendant,  in  some  shape  or  other,  resisted  the  plaintiff's  de* 
mand,  this  will  be  considered  equivalent  to  the  jomi^g  of  an  issue.(e) 

In  reviewing  the  judgment  of  a  justice,  on  certiorari,  where  it  is  shown 
that  he  had  jurisdiction  of  the  parties  and  subject  matter,  it  will  be  in- 
tended that  his  proceedings  were  regular,  until  the  contrary  appeanu 
Accordingly,  the  return  of  a  justice  being  silent  as  to  whether  the  plain- 
tiff was  called  or  present  when  the  verdict  of  the  jury  was  rendered,  it 
was  held  no  ground  for  reversing  his  judgment. (7)  Where  the  return 
is  silent  as  to  the  matter  relied  on  for  error,  the  course  of  the  party  seek- 
ing to  reverse  the  judgment  is,  to  procure  an  amended  return. (8) 

If  the  jjttslice's  return  expressly  imports  a  statement  of  all  the  evi- 


(tf)  3  Games,  106. 
{zS  Id.  84. 
(a;  2  John.  378. 

{h}  19  Wen.  351,  end  tee  21  Wen. 
806,7. 

« 

(7)  Baum  v.  Tarpenny,  8  HilT,  75.  (8)  Id.  ib. 
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deto^,  and  ihtu^  1%  fiothing  in  it  tt>  support  tfae  jttdgmeiit)  the  court  of 
cotntnon  pleas  b  bound  to  reverse  such  judgme&t.(9) 

A  justice  may,  after  the  esrpiration  of  his  office,  make  a  return  to  a 
certiorari  Or  appeal  brought  on  a  judgment  rendered  by  him  while  in 
office,  in  like  manner  and  with  like  effect  as  if  served  on  him  before  the 
esrpiration  of  his  term ;(/)  and  if  the  justice  to  whom  a  certiorari  is  di- 
rected be  dead,  insane,  or  have  removed  out  of  the  state,  so  that  a  re-* 
turn  cannot  be  compelled,  the  court  may  receive  the  affidavits  of  witnesses 
and  of  the  parties,  to  the  facts  and  circumstances  of  the  trial  or  judg- 
ment upon  which  the  certiorari  is  brought,  and  shall  proceed  thereon  in 
the  same  manner  as  if  such  facts  had  been  returned  by  the  justice.(g) 
But  if  a  justice  before  whom  a  judgment  shall  hare  been  rendered,  shall 
remove  out  of  the  county,  the  court  of  common  pleas  of  the  county, 
upon  proof  of  the  facts,  may,  by  mandamus,  compel  a  return  to  a  cer- 
tiorari or  appeal  brought  upon  such  judgment.(&) 

We  have  already  had  occasion  to  mention  incidentally,  the  subject  of 
amending  the  justice's  return.  This  motion  to  the  common  pleas  to 
amend,  is,  either  by  the  party,  where  the  return  is  imperfect,  in  order  to 
compel  the  justice  to  supply  the  defect  ;(t)  or  else,  it  may  be  made  in 
behalf  of  the  justice,  where  he  has  committed  a  mistake  from  the  man*- 
agement  or  imposition  of  the  party  or  his  attorney,  or,  indeed,  wher« 
the  mistake  happens  from  any  other  cause. (j)  In  the  latter  case,  the 
return  may  thus  be  corrected,  either  in  behalf  of  the  justice,  or  of  the 
party  with  his  consent,  upon  an  affidavit,  which  should  always  state  the 
precise  point  in  which  the  amendment  is  sought,  in  order  to  enable  the 
court  to  judge  of  its  materiality.(A;)  The  rule  should  also  contain  the 
particulars,  in  which  such  amendment  is  to  be  made,  in  order  to  instruct 
the  justice  where  to  amend  in  his  own  behalf,  or  to  compel  an  amend- 
ment in  behalf  of  the  party.  And,  unless  this  is  the  case,  it  is  presumed 
that  the  rule  would  be  a  nullity.  In  the  first  case,  the  justice  should 
procure  ^n  office  copy  of  the  rule  for  his  own  sake ;  in  the  latter,  it 
must  be  served  on  him  by  the  party,  before  he  can  be  compelled  to 
amend.  Where  the  return  is  imperfect,  the  justice  may,  by  arrange- 
ment between  the  parties,  gratuitously  make  a  supplementary  return, 


(/)  2  R.  8. 196,  $  260.  (t)  8  John.  489.    2  Oiinei,  884    1  id. 

11. 

(i)  8  Gaines,  186. 


rg)  Id.  §  262.  SO 


266.  *  ( «)  2  Gaines,  189.    5  John.  850. 


(9)  Baldwin  v.  Delevan,  2  HiU,  125. 
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supplying  the  defect ;  but  where  a  motion  is  mAde  to  amend,  the  usual 
notice  of  the  motion,  &c.,  must  be  given  to  the^  opposite  party. (/) 
Where  a  justice  made  a  supplementary  return,  and  then  another  return 
contradicting  it,  the  court  refused  to  receive  either,  and  proceeded  upon 
the  first,  (m)     And  where  he  had  given  a  certificate  of  proceedings  in 
the  cause^  and  afterwards  contradicted  them  by  affidavit,  the  court  re- 
fused an  order  to  amend,  according  to  the  certificate. (n)    And  in  all 
cases,  where  the  first  return  is  precise,  specific  and,  full,  a  further  return 
cannot  be  obtained  by  the  party  on  making  an  affidavit  supplementary 
to  the  one  on  which  the  certiorari  was  founded.(o) 

These  amendments  may  be  ordered  at  different  stages  of  the  suit,  ac- 
cording to  the  circumstances  of  the  case,  and  the  person  applying.  In 
one  case,  a  justice  was  allowed  to  amend  a  clerical  mistake,  on  payment 
of  costs,  even  after  the  cause  had  been  argued ,  and  the  opinion  of  the 
supreme  court  had  been  delivered,  reversing  the  judgment.(p)  In  an-  . 
other  case,  he  was  allowed  to  amend,  after  the  cause  had  been  noticed 
for  argument,  upon  an  affidavit  that  he  was  led  into  the  mistake  by  the 
management  and  imposition  of  the  plaintiff's  attomey.(9)  And  the  de- 
fendant  will  be  allowed,  under  special  circumstances,  to  move  for  the 
amendment  of  a  clerical  mistake,  even  after  a  joinder  in  error.(r)  But 
the  plaintiff  cannot,  in  general,  move  to  amend  after  an  assignment  of 
errors,  and  especially,  after  noticing  the  cause  for  argument.(5)  But 
the  manner,  time,  &c.  in  which  a  party  must  apply  to  the  court  to  have 
the  justice's  return  amended,  and  the  practice  and  proceedings  thereon, 
are  now  generally  regulated'  by  the  rules  of  the  different  courts  of  com- 
mon pleas,  it  being  provided  by  statute,  that  they  shall  have  the  power 
to  compel  the  justice  to  make  or  amend  his  return,  by  rule,  attachment 
or  mandamus,  as  the  case  may  require. (^) 

A  court  of  common  pleas,  before  ordering  an  amended  return  to  a  cer-' 
tiorari  should  examine  the  matters  respecting  which  a  further  answer 
from  the  justice  is  sought ;  and  should  refuse  the  application  in. respect 
to  whatever  is  irrelevant  to  the  questions  proper  for  review.(lO) 

No  assignment  of  errors  or  joinder  in  error  is  now  necessary ,(11)  ex- 
cept where  error  of  fact  is  assigned. 


;0    2  Caineg,  258.    5  John.  350.  (q)  5  John.  850. 

m)  7  John.  548.  (r)  3  Gaines,  88. 

n)  8  Gaines,  84.  (s)  2  id.  383.    1  John.  493. 

0)  2  John.  182.  (0  2  R.  &  185,  §  179. 
(p)  2  Gaines,  134. 

(10)  Per  Nelson,  Ch.  J.,  Onderdonk  v.  Ranlett,  8  Hill,  828. 

(11)  2  R.  S.  185,  §  180. 
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It  18  not  necessary  on  service  of  the  rule  to  amend,  to  make  out  a 
new  return  complete.  It  may  be  done  with  less  trouble,  and  with  equal 
e£fect  by  a  supplemental  return. 

• 

Form  of  an  amended  or  supplemental  return. 

Saratoga  Common  Pleas.  • 

Richard  Roe^  pPffin  error ^ 

V. 

James  Jackson  defH  in  error. 

Pursuant  to  a  rule  or  order  of  the  court 
of  common  pleas  of  the  county  of  Saratoga,  made  on  the  fourth  day  of 
January  inst.  I,  Abel  A.  Kelloggy.  the  justice  of  the  peace  in  the  said 
rule  or  order  named,  do  further  certify  and  return  to  the  writ  of  certio- 
rari in  this  cause,  and  in  compliance  with  the  said  rule  that  {here  set 
forth  the  facts.)  Given  under  my  hand  and  seal  the  20th  day  of  Janu- 
ary, 1844. 

A.  A.  Kellogg,  [l.  s.] 


SECTION    II. 

of  the  effect  which  a  certiorari  has  upon  the  execution  in  tw 

CAUSE. 

If  the  certiorari,  bond  and  affidavit  are  served  on  the  justice  before 
an  execution  is  issued,  such  service  stays  the  issuing  of  the  same ;  and 
if  the  execution  has  been  issued,  but  not  collected,  the  justice  is  to  grant 
the  party  requiring  it,  a  certificate  of  the  issuing  of  such  execution, 
which,  on  being  served  on  the  officer  in  whose  hands  the  execution  is, 
suspends  the  execution,  (u) 

* 

Form  ofjustice^s  certificate  that  a  certiorari  has  been  issued. 

Justice's  Court. 

James  Jackson  1 

V.  [ 

Richard  Roe.  ) 

1  certify  that  a  writ  of  certiorari  has  been  duly  issued 


(u)  2  R.  S..  186,  §  176. 
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tnd  allowed  on  the  judgment  in  this  cause.    Dated  Sarutoga  SprimgSj 
January  1st,  1844. 

A.  A.  KELVooa^  Justice. 

On  the  service  of  this  certificate,  the  officer  is  authorized  to  proceed 
no  further. 

But  it  was  formerly  held,  that  if  the  officer  had  begun  the  execution^ 
before  the  certiorari  was  served,  as  by  making  a  levy  or  arrest,  the  writ 
was  no  stay  ;  and  the  execution  might  be  completed.(o)    In  such  case, 
where  the  certiorari  was  served  before  the  money,  if  collected  on  the 
execution,  was  paid  over  to  the  party,  it  was  held  that  it  ought  to  be 
paid  in  to  the  justice,  to  abide  the  event  of  the  suit.     A  step  like  this 
was  directed  at  the  close  of  the  case  of  Meriton  v.  Stevens.(tr)     These 
cases,  however,  were  decided  upon  the  common  law  doctrine,  that  a 
writ  of  error  will  not  operate  as  a  supersedeas  after  levy  made,  and 
without  any  statute  regulation  en  the  subject.     In  Wilson  t.  Williams, 
decided  since  the  revised  statutes,(ar)  Nelson,  C.  J.  says,  ^^  An  appeal 
stays  all  further  proceedings  on  a  judgment  before  the  justice:  if  exe- 
cution is  already  issued,  the  certificate  of  the  justice  that  an  appeal  has 
been  duly  entered,  requires  the  coasidhl^y  forthwith  to  rdease  the  goods 
and  chattels;  and  if  imprisoned,  the  party  is  entitled  to  be  discharged 
from  imprisonment.     The  statute,  it  will  be  perceived,  is  explicit  that 
the  goods  shall  be  released  to  the  party  from  execution  in  the  case  of 
an*  appeal.     It  is  not  so  explicit  in  its  direction  in  the  case  of  a  certio- 
rari being  issued,  but  probably  in  legal  effect  it  should  be  considered 
the  same."     The  case  does  not,  however,  decide  the  point,  and  it  is  still 
left  open  to  doubt.     In  the  same  case  the  question  was  raised,  but  not 
decided,  whether  property,  held  by  virtue  of  an  attachment,  should  be 
released  by  the  constable  on  service  of  this  certificate  in  cases  of  appeal 
and  certiorari  ;{y)  nor  haye  I  been  able  to  find  any  decision  settling  the 
point. 


(«)  9  John.  66.    17  id.  95.  Cx)  18  Wen.  661,  6&2, 

(w)  Willes,  271  to  280.  (y)  Id.  588. 
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Any  party  to  a  judgment  rendered  by  a  justice  of  the  peace,  where 
the  recovery  shall  exceed  twenty-five  dollars,  exclusive  of  costs,  con- 
ceiving himself  aggrieved  thereby,  may  appeal  therefrom  to  the  court 
of  common  pleas  of  the  county  where  the  same  was  rendered,  in  the  fol* 
lowing  cases :  1.  Where  the  judgment  was  rendered  upon  an  issue  of 
law  joined  between  the  parties  :  2.  Where  it  was  rendered  upon  an 
issue  of  fact  joined  between  the  parties,  whether  the  defendant  was 
present  at  the  trial  or  not.(z) 

Where  the  judgment  does  not  exceed  twenty-five  dollars,  exclusive 
of  costs,  there  having  been  an  issue  joined  ;  or  where  there  has  been  no 
issue  joined,  let  the  amount  of  the  judgment  be  what  it  may,  the  cause 
can  be  carried  to  the.  common  pleas  only  by  writ  of  certiorari :  in  all 
other  cases  an  appeal  is  the  proper  remedy. 

The  affidavit  of  the  party  bringing  the  appeal,  with  the  endorsement 
of  the  officer  who  allowed  it,  must  be  served  on  the  justice  within  thirty 
days  after  the  rendition  of  the  judgment,  a  fee  of  seventy-five  cents  paid 
him  for  making  and  filing  his  return,  and  a  bond  in  conformity  with  the 
following  provisions  delivered  to  him,  otherwise  the  appeal  shall  not  be 
valid  nor  have  any  effect,  (a) 

The  requisites  of  the  appeal  bond  are  as  follows:  1.  It  shall  be  in  a 
penalty  of  at  least  one  hundred  dollars  :  2.  It  shall  recite  the  judgment, 
so  as  to  exhibit  the  names  of  all  the  parties,  the  character  in  which  they 
prosecuted  or  defended  before  the  justice,  the  amount  recovered,  and  the 
name  of  the  justice  :  3.  It  shall  contain  a  condition,  that  the  appellant 
will  prosecute  his  appeal  with  all  due  diligence,  to  a  decision  in  the 
court  of  common  pleas ;  and  that  if  a  judgment  be  rendered  against  him 
in  such  court,  he  will  pay  the  amount  of  such  judgment,  including  the 
costs  of  the  appeal,  with  interest  thereon,  within  thirty  days  after  such 
judgment  rendered ;  or  if  his  appeal  shall  be  discontinued  or  dismissed, 
that  he  will  pay  the  judgment  recovered  against  him  before  the  justice, 
and  interest  thereon,  together  with  the  costs  of  the  appeal :  4.  It  shall 


(«)  2  R.  S.  186.  §  18fr  (a)  id.  187,  §  m»  190, 191. 
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be  executed  by  the  appellant,  with  one  or  more  sufficient  sureties,  or  by 
two  or  more  sufficient  sureties  without  the  appellant ;  which  sufficiency 
shall  be  certified  by  the  justice  on  the  bond.(b) 

An  action  will  lie  against  a  justice  who  corruptly  refuses  to  approve 
the  surety  in  an  appeal  bond.(c) 

Form  of  bond  on  appeal. 

Know  all  men  by  these  presents^  that  we,  Richard  Roe^  of  the  town 
of  Saratoga  Springs,  in  the  county  of  Saratoga,  and  John  Doe,  of  the 
same  place,  are  held  and  firmly  bound  unto  James  Jackson,  of  the  place 
aforesaid,  in  the  sum  of  one  hundred  dollars,  to  be  paid  to  the  said 
James  Jackson,  or  to  his  certain  attorney,  executors,  administrators  or 
assigns :  to  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  %everally, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  this  twelfth 
day  of  July,  one  thousand  eight  hundred  2Jid  forty. 

Whereas,  James  Jackson,  plaintiff,  recovered  a  judgment  against  the 
above  boiinden  Richard  Roe,  defendant,  [t^  the  appellant  does  not  sign 
the  bond,  omit  the  words,  ^^  the  above  ftotinden," J  before  Abel  Jl.  Kellogg, 
Esq.  a  justice  of  the  peace  of  the  county  of  Saratoga,  for  the  sum  of  * 
thirty  dollars,  and  fifty  cents  damages,  and  two  dollars  and  twenty-five 
cents  costs  of  suit,  and  the  said  Richard  Roe  conceiving  himself  ag- 
grieved by  such  judgment,  hath  appealed  therefrom,  to  the  court  of 
common  pleas,  of  the  county  aforesaid  : 

Now  therefore  the  condition  of  this  obligation  is  such,  that  if  the  said 
Richard  Roe  shall  prosecute  his  appeal  with  all  due  diligence  to  a  de- 
cision in  the  said  court  of  common  pleas,  and  in  case  a  judgment  be  ren- 
dered against  him  in  such  court,  if  he  shall  pay  the  amount  of  such  judg- 
ment including  the  costs  of  the  appeal,  with  interest  thereon,  within 
thirty  days  after  such  judgment  is  rendered  ;  or,  in  isase  his  appeal  shall 
be  discontinued,  or  dismissed,  if  he  shall  pay  the  judgment  recovered 
against  him  before  the  said  justice,  and  interest  thereon,  together  with 
the  costs  of  the  appeal ;  then  the  above  obligation  to  be  null  and  void, 
and  of  no  effect,  otherwise  to  remain  in  full  force  and  virtue. 

Richard  Roe.  [l<  s.] 
JoHK  Doe.        [l.  s.  j 

Sealed  and  delitered, 
in  presence  of 

Abel  A.  Kellogg. 


•1 


<fr)  2R.  8. 187,  §  189.    See  5  Wen.  508.    (e)  8  Wen.  462. 
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Form  of  certificate  of  sufficiency  of  sureties^  to  he  certified  on  the  hond. 
I  certify  that  the  surety  in  the  within  {or  foregoing)  bond  is  suflBcient, 
and  approve  the  same. 

Abel  A.  Kellogg,  Justice  of  the  Peace. 

The  sureties  in  an  appeal  bond  cannot  be  made  liable  beyond  the 
amount  of  the  penalty ,  though  the  judgment  recovered  by  the  appellee, 
in  the  common  pleas,  exceeds  that  amount.(l2)  In  an  action  on  such 
a  bond,  proceedings  against  the  sureties  will  be  stayed  on  their  paying 
into  court  the  amount  of  the  penalty,  with  costs.(13) 

Within  ten  days  after  the  appeal  is  made,  the  justice  shall  make  a  re- 
turn of  the  proceedings  had  before  him,  to  the  court  of  common  pleas  of 
the  county  ;  in  which  shall  be  stated,  1.  The  title  of  the  cause,  and  the 
character  in  which  the  parties  prosecuted  or  defended  before  him  : 
2.  The  demand  of  the  plainti£f,  and  if  his  declaration  was  in  writing,  a 
copy  thereof  shall  be  set  forth  :  3.  The  plea  of  the  defendant,(14)  and 
the  notice  of  set-ofiF  given  by  him,  if  any  ;  and  if  the  same  were  in  wri- 
ting, a  copy  to  be  set  forth  :  4.  Any  other  proceedings  of  the  parties, 
upon  which  an  issue  was  formed,  and  the  issue  joined  between  them  : 

5.  If  the  trial  was  by  jury,  the  names  of  the  jurors,  and  their  verdict : 

6.  The  judgment  rendered  thereon,  and  the  time  of  rendering  the  same ; 
and,  7.  The  time  when  the  affidavit,  allowance  of  appeal  and  bond  were 
served,  and  the  costs  and  fees  of  the  justice  were  paid.(d) 

Within  ten  days  after  the  appeal  is  duly  made,  the  justice  must  file  in 
the  office  of  the  clerk  of  the  court  of  common  pleas  of  the  county,  his 
return  made  as  above  directed,  together  with  all  papers  filed  with  him 
by  either  party,  relating  to  the  cause,  and  the  original  affidavit  served 
on  him,  with  the  allowance  of  appeal  endorsed  thereon,  and  the  bond 
delivered  to  him,  by  or  on  behalf  of  the  appellant.(e) 


(lO  2  R.  S.  187, 8,  §  194.  («)  Id.  188,  §  195. 


(12)  Culver  v.  Green,  4  Hill,  570. 

CIS)  Id.  ib. 

04;  It  hafl  been  decided  by  the  supreme  court  that  this  statute  is  merely  direc- 
tory, and  that  though  the  justice,  in  making^  his  return,  returns  the  original  plea  in- 
stead of  a  copy,  it  is  sufficient ;  as  the  defendant  is  not  prejudiced  thereby.  Miller 
V.  Woodworth,  8  Hill,  529. 
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Form  of  return  to  an  appeal. 
James  Jackson 

T. 

Richard  Roe. 

An  appeal  haying  been  made  in  the  above  cause,  I,  Jlbel  A,  Kelloggj 
the  justice  before  whom  the  said  cause  was  tried,  do  return  to  the  court 
of  common  pleas  of  the  county  of  Saratoga,  the  proceedings  had  before 
me  therein,  as  follows  : 

That  the  parties  prosecuted  and  defended  in  their  individual  character. 
[If  not  so  J  state  the  character  in  which  the  parties  did  prosecute  or  de- 
fend.]   The  plaintiff  declared  verbally  in  assumpsit  for  goods,  wares  and 
merchandize  sold  and  delivered  by  him  to  the  defendant,  and  for  work, 
labor  and  services,  by  him  performed  for  the  defendant,  and  on  the  money 
counts  generally,  to  plaintiff's  damage  of  one  hundred  dollars.      Or^  the 
plaintiff's  declaration  was  in  writing,  of  which  the  following  is  a  copy. 
[Here  set  it  forth.]    The  defendant  pleaded  verbally  the  general  issue, 
and  gave  notice  of  set-off  substantially  as  follows.     [Here  set  forth  the 
substance  of  defendant's  plea  and  notice.]     Or^  the  defendant's  plea  and 
notice  were  in  writing,  and  the  following  is  a  copy  of  the  same.     [Here 
set  forth  copy  of  plea  and  notice.] 

That  the  trial  of  said  cause  was  by  jury,  that  the  names  of  the  jurors 
were,  John  Smithy  &c.  [naming  them^]  and  that  the  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  thirty  dollars  and  fifty  cents  damages.  [If 
the  trial  was  not  by  jury j  omit  this  last  paragraph.] 

That  on  the  first  day  of  July,  1840,  judgment  was  rendered  by  me 
against  the  defendant,  for 

Damages, $30,60 

Costs, 2,25 

$32,75 

And  I  further  certify,  that  the  affidavit,  allowance  of  appeal,  and  bond 

herewith  returned,  were  served  on  me  on  the  twelfth  day  of  July  instant, 

and  that  my  costs  and  fees  were  at  the  same  time  paid.     Dated  the  25th 

day  of  July,  1844. 

Abel  A.  Kellogg,  Justice. 

If  a  justice's  return  contains  matters  not  authorized  or  required  by 
statute  to  be  returned,  they  will  be  treated  as  mere  unofficial  statements, 
and  therefore  disregarded. (15)    Accordingly,  where  a  return  to  an  ap- 


S 


(15)  Switftwottt  V.  Roddis,  5|HiU,  118,  per  Nebco,  Ch.  J.    Wood  v.  Bindalli 
id.  264»  per  Cowen,  J. 
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peal  set  forth,  among  other  things,  a  copy  of  the  warrant  by  which  the 
suit  was  commenced,  together  with  a  copy  of  the  affidavit  on  which  the 
warrant  issued,  and  the  common  pleas  ordered  judgment  of  discontinu** 
ance,  at  the  trial,  on  the  ground  of  the  insufficiency  of  the  affidavit  to 
confer  jurisdiction,  it  was  held  by  the  supreme  court  that  no  issue  hav- 
ing been  joined  on  this  point  before  the  justice,  the  judgment  was  erro- 
neous and  must  be  reversed.(16) 

If  the  justice  refuses  to  make  his  return  within  the  time  prescribed  by 
law,  either  the  appellant  or  appellee  may  proceed  in  the  court  of  com- 
mon pleas  to  compel  him  so  to  do,  in  the  manner  pointed  out  by  stat- 
ute ;  and  upon  an  attachment  being  issued  against  a  justice  for  refusing 
to  make  or  amend  his  return,  the  court  may  punish  his  disobedience,  by 
imprisonment,  until  he  submit,  and  may  adjudge  that  he  pay  the  costs 
of  the  proceedings  against  him.(y) 

The  provisions  of  the  statute  as  to  a  justice's  making  a  return  to  an 
appeal  brought  after  the  expiration  of  his  office,  are  similar  to  those  no- 
ticed under  the  head  of  certiorari,  ante,  p.  571. 

Upon  an  appeal  being  made,  all  further  proceedings  on  the  judgment 
before  the  justice  are  superseded  ;  and  if,  in  the  mean  time,  execution 
/has  been  issued,  the  justice  is  to  give  to  the  appellant,  a  certificate  that 
an  appeal  in  the  cause  has  been  duly  made  ;  and  on  such  certificate  be- 
ing presented  to  the  constable  holding  the  execution,  he  is  forthwith  to 
release  the  goods  and  chattels,  or  the  body  of  the  appellant,  which  may 
have  been  taken  ;  and  if  the  appellant  has  been  committed  to  prison,  the 
jailer,  upon  service  of  the  like  certificate  upon  him,  is  to  release  the  ap- 
pellant from  imprisonment.(^) 

Under  the  above  provision,  it  has  been  held,  that  when  an  appeal  is 
made,  and  a  certificate  of  the  fact  granted  by  the  justice  and  served 
upon  the  constable,  after  execution  issued,  who  has  previously  received 
the  amount  of  the  judgment  under  the  execution,  the  constable  is  au- 
thorized to  return  the  money  to  the  appellant.(17)  And  quere,  wheth- 
er the  same  rule  would  not  apply  to  a  like  case  where  a  certiorari  is 
brought.     See  ante,  p.  574. 


(/)  2  R.  S.  188,  §§  196,  7, 8, 9, 200.        (g)  Id.  187,  §§  192,  3. 
(16)  5  Hill,  118.  (17)  See  12  V¥en.  584. 
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Form  of  justices  certificate  that  an  appeal  has  been  made, 
James  Jackson 

Richard  Roe. 

I  certify,  that  an  appeal  in  this  cause,  to  the  court  of  common  pleaa 
of  the  county  of  Saratoga^  has  been  duly  made  by  the  said  Richard 
Roe.     Dated  Saratoga  Springs ^  July  12th,  1844. 

Abel  A.  Kellogg,  Justice, 

For  the  provisions  of  the  statute  at  large,  in  relation  to  certiorarisand 
appeals,  see  2  R.  S.  184  to  191 }  see  also  id.  198. 

The  statutes,  decisions  and  rules  of  practice  relating  to  appeals  after 
they  have  passed  from  the  jurisdiction  of  the  justice,  when  thej  are,  in 
fact,  treated  as  causes  commenced  in  the  higher  courts,  do  not  come 
within  the  scope  of  the  present  work.  It  may  be  observed,  however, 
that  though  the  process  and  preliminary  proceedings  by  which  a  suit  is 
commenced  in  a  justice^s  court  are*  irregular,  yet  unless  a  plea  in  abate- 
ment is  interposed  and  an  issue  of  law  or  fact  joined  thereon,  the  objec- 
tion cannot  be  raised  upon  appeal^  but  the  defendant's*  only  remedy  is 
by  certiorari.  (18) 


(18)  Wood  V.  Randall,  5  Hill,  264,  per  Cowen,  J. 
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We  have  had  occasion  to  notice,  incidentally,  in  various  parts  of  the 
preceding  pages,  the  justice's  power  of  amending  process,  pleadings, 
&c.  (See  Vol.  I.  pp.  454,  541.  Ante,  pp,  20,  383,  457.)  As  to  his 
power  of  disregarding  variances  which  might  be  amended,  see  ante,  pp. 
383,  4,  457,  8.  We  propose,  under  this  head,  to  treat  the  Subject  of 
amendments  with  mor^  particular  attention  than  has  yet  been  bestowed 
upon  it,  even  at  the  hazard  of  repeating  many  of  our  former  remarks. 

The  statute  of  amendments  and  jeofails^  passed  February  20th,  1788, 
incorporated  in  the  revised  laws  of  1813,(A)  was,  with  some  alterations 
and  additions,  re-enacted  in  the  revised  statutes  of  1830.({)  This  stat- 
ute, which  we  insert  at  length,  is  as  follows  : 

%  1.  The  court  in  which  any  action  shall  be  pending,  shall  have  pow- 
er to  amend  any  process,  pleading  or  proceeding  in  such  action,  either 
in  form  or  substance,  for  the  furtherance  of  justice,  on  such  terms  as 
shall  be  just,  at  any  time  before  judgment  rendered  therein.  %  2.  If 
such  amendment  be  made  to  any  pleading  in  matter  of  substance,  the 
adverse  party  shall  be  allowed  an  opportunity,  according  to  the  course 
and  practice  of  the  court,  to  answer  the  pleading  so  amended.  §  3.  Pro- 
cess by  which  any  action  shall  have  been  commenced,  and  on  which  any 
defendant  shall  have  been  arrested,  shall  not  be  amended  in  the  return 
day  thereof.  ^  4.  AHer  judgment  rendered  in  any  cause,  any  defects 
or  imperfections,  in  matter  of  form,  contained  in  the  record,  pleadings, 
process,  entries,  returns  or  other  proceedings  in  such  cause,  may  be  rec- 


(h)  See  Laws  of  1818,  p.  117.  (t)  2  R.  S.  848»  4,  5. 
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tified  and  amended  bj  the  court,  in  affirmance  of  the  judgment,  so  that 
such  judgment  shall  not  be  reversed  or  annulled ;  and  an^  variance  in 
the  record,  from  any  process,  pleading  or  proceeding  had  in  such  cause, 
shall  be  reformed  and  amended,  according  to  such  original   process, 
pleadmg  or  proceeding.      ^  5.  All  returns  made  by  any  sheriff  or  other 
officer,  or  by  any  court  or  subordinate  tribunal,  to  any  court,  may  be 
amended,  in  matter  of  form,  by  the  court  to  which  such  returns  shall  be 
made,  in  their  discretion,  as  well  before  as  after  judgment.       ^  6.  Any 
imperfection  or  defect  in  the  award  of  any  ventre,  or  any  omission  to 
award  such  venire  on  the  record,  may  be  amended  or  supplied  by  the 
court  in  which  such  record  is.      ^  7.  When  a  verdict  shall  have  been 
rendered   in  any   cause,  the  judgment  thereon  shall  not  be    stayed; 
nor  shall  the  judgment  upon  such  verdict,  or  any  judgment  upon  con- 
fession, default,  nihil  dicit  or  non  sum  informatuSy  be  reversed,  impair- 
ed, or  in  any  way  aflfected,  by  reason  of  the  following  imperfections, 
omissions,  defects,  matters  or  things,  or  any  of  them,  in  the  pleadings, 
process,  proceedings  or  record,  namely :    1.  For  want  of  any  writ^  ori- 
ginal or  judicial :  2.  For  any  default  or  defect  in  process;  or  for  mis- 
conceiving any  process,  or  awarding  the  same  to  a  wrong  officer  ;  or  for 
the  want  of  any  suggestion  for  awarding  process ;  or  for  any  insufficient 
suggestion :  3.  For  any  imperfect  or  insufficient  return  of  any  sheriff 
or  other  officer,  or  that  the  name  of  such  officer  is  not  set  to  any  return 
actually  made  by  him  :  4.  For  any  variance  between  the  original  writ, 
bill,  plaint  and  declaration,  or  between  either  of  them :  5.  For  any  mis- 
pleading, miscontinuance,  or  discontinuance,  insufficient  pleading,  lack 
of  colour,  jeofail,  or  misjoining  of  issue :  6.  For  the  want  of  any  war- 
rant  of  attorney  by  either  party,  except  in  cases  of  judgment  by  con- 
fession, where  such  warrant  is  expressly  required  by  law  :   7.  For  any 
party  under  twenty-one  years  of  age  having  appeared  by  attorney,  if 
the  verdict  or  judgment  be  for  him  :  8.  For  the  want  of  any  allega* 
tion  or  averment,  on  account  of  which  omission,  a  special  demurrer 
could  have  been  maintained :  9.  For  omitting  any  allegation  or  aver- 
ment of  any  matter,  without  proving  which,  the  jury  ought  not  to  have 
given  such  verdict :   10.  For  any  mistake  in  the  name  of  any  party  or 
person ;  or  in  any  sum  of  money ;  or  in  the  description  of  any  proper- 
ty ;  or  in  reciting  or  stating  any  day,  month  or  year,  when  the  correct 
name,  time,  sum  or  description,  shall  have  been  once  rightly  alleged^ 
in  any  of  tbe  pleadings  or  proceedings :   11.  For  a  mistake  in  the  name 
of  any  juror  or  officer  :   12.  For  the  want  of  a  right  venue,  if  the  cause 
was  tried  by  a  jury  of  the  proper  county :   13.  For  any  informality 
in  entering  a  judgment,  or  making  up  the  record  thereof,  or  io  asy 
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continuance  or  other  entry  upon  such  record  :  14.  For  any  other  default 
or  negligence  of  any  clerk  or  officer  of  the  court,  or  of  the  parties,  or 
their  counsellors  or  attornies,  by  which  neither  party  shall  have  been 
prejudiced.  §  8.  The  omissions,  imperfections,  defects  and  variances 
in  the  preceding  section  enumerated,  and  all  others  of  the  like  nature, 
not  being  against  the  right  and  justice  of  the  matter  of  the  suit,  and 
not  altering  the  issue  between  the  parties,  or  the  trial,  shall  be  sup- 
plied and  amended  by  the  court,  where  the  judgment  shall  be  given, 
or  by  the  court  into  which  such  judgment!  shall  be  removed  by  writ 
of  error.  ^  9.  No  process,  pleading  or  record  shall  be  amended  or 
impaired  by  the  clerk  or  other  officer  of  any  court,  or  by  any  other  per- 
son, without  the  order  of  such  court,  or  of  some  other  court  of  com- 
petent authority.  §  10.  The  provisions  of  this  title  shall  extend  to 
all  actions  in  courts  of  law,  and  to  all  suits  for  the  recovery  of  any 
debt  due  to  the  people  of  this  state,  or  for  any  debt,  duty  or  revenue 
belonging  to  them  ;  and  also  to  all  actions  for  penalties  and  forfeitures ; 
to  all  writs  of  mandamiu  and  prohibition ;  to  all  informations  in  the 
nature  of  a  quo  warranto;  to  writs  of  scire  facias^  and  to  the  proceed- 
ings thereto.(19) 

That  the  foregoing  provisions  extend  to  justices'  courts,  so  far  as  they 
are  applicable,  is  etident  from  the  language  of  the  last  section,  which, 
in  express  term^,  extends  th^m  to  all  actions  in  courts  of  law.  And,  as 
if  to  leave  no  doubt  on  this  subject,  it  is  further  provided  By  statutey( j) 
that  every  justice  of  the  peace  elected  in  any  town  of  this  state,  or  ap- 
pointed for  any  city  in  which  special  courts  are  not  established  by  law, 
is  authorized  to  hold  a  court  for  the  trial  of  all  actions,  &c.  and  to  hear, 


0)  2  R.  S.  158,  §  1. 

(19)  The  flections  of  the  statute  cited  in  the  text,  have  particular  reference  to 
the  process,  pleadings  and  proceedings  in  suits  commenced  and  pending^.  The 
following  statutorv  provisions  are  important,  as  affecting  various  proceedings  be- 
fore justices  of  the  peace,  as  well  in  the  commencement  and  progress  of  actions, 
as  in  other  matters  of  which  they  have  cognizance  :  **  Whenever  a  bond  is  or 
shall  be  re<;[uired  by  law  to  be  given  by  any  person,  in  order  to  entitle  him  to  anv 
right  or  pnvilege  conferred  by  law,  or  to  commence  any  proceeding,  it  shall 
not  be  necessary  for  such  bond  to  conform  in  all  respects  to  the  form  thereof 
prescribed  by  any  statute,  but  the  same  shall  be  deemed  sufficient  if  it  conform 
thereto  substantiallv,  and  do  not  vary  in  any  matter,  to  the  prejudice  of  the  rights 
of  the  party,  to  whom  or  for  whose  benefit  such  bond  shall  have  been  given. 
Whenever  such  bond  shall  be  defective  in  any  respect,  the  court,  officer  or  body 
who  would  be  authorized  to  receive  the  same,  or  to  entertain  any  proceedings,  in 
consequence  of  such  bond,  if  the  same  had  been  perfect,  may,  on  the  applicatioa 
of  all  the  obligrors  therein,  amend  the  same  in  any  respect ;  and  such  bond  shall 
thereupon  be  deemed  valid  from  the  time  of  the  execution  thereof  (2  R.  S. 
459,  §  d3,  34.) 
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try  and  determine  the  same,  according  to  law  and  equity ;  and  for  that 
purpose,  where  no  special  provision  is  otherwise  made  by  law,  such 
court  shall  be  vested  with  all  the  necessary  powers  which  are  possessed  by 
courts  of  record  in  this  staie,{2Qi)     There  being,  then,  no  doubt  as  to 
the  power  of  justices  to  allow  amendments,  the  next  subject  of  inquiry 
is,  as  to  how  far  their  authority  in  this  respect  may  be  legitimately  ex- 
tended ]  and  it  is  proper  to  observe,  in  the  outset,  that  at  common  law 
and  independently  of  the  statute,  the  justice  may  allow  amendments  to 
be  made,  in  certain  cases,  at  the  trial,  as  we  noticed  ante,  p.  582.     And 
while  the  parties  are  going  on  with  their  pleadings  before  him,  in  order 
to  an  issue,  as  the  declaration,  replication,  &c.  or  the  defendant's  plea, 
notice  of  special  matter,  or  set-off,  the  justice  may,  without  doubt,  suf- 
fer the  parties  to  amend  from  time  to  time,  at  his  discretion,  till  the 
pleading  or  notice  shall  be  perfect.    Thiis,  should  the  defendant  demur 
to  my  declaration  and  the  justice  think  it  insufficient,  he  may  suffer 
me  to  amend,(A;)  and  so  of  any  other  pleading  or  notice,  adjudged,  or 
supposed  to  be  insufficient.     And  this  is  a  power  which  ought  to  be 
freely  and  liberally  exercised  by  the  justice,  where  he  believes  the  par- 
ty acts  in  good  faith ;   otherwise  he  might  lose  his  cause,  or  fail  in 
his  defence,  for  mere  want  of  skill,  which  the  law  itself,  by  sending 
him  to  this  tribunal,  does  not  suppose  him  to  possess.     And  it  is,  more-  | 

over,  greatly  in  ease  of  the  magistrate,  who,  if  he  has  any  doubts  as 
to  the  goodness  of  the  pleading  demurred  or  objected  to,  can  allow  and 
direct  the  party  wherein  to  amend,  as  often  as  he  pleases.  The  an- 
cient mode  of  pleading  seems  to  have  been  brought  back  by  the  insti- 
tution of  this  court.  It  is  said  that  anciently,  ^^  all  pleas  were  ore  te- 
nusy  at  the  bar,  and  then  if  any  error  was  spied  in  them,  it  was  pres-  j 

ently  amended."(/)  But  this  power  at  the  common  law  was  confined 
to  the  term  at  which  the  proceeding  took  place,  and  consequently  could 
not  be  exercised  after  continuance,(m)  which  answers  to  the  adjourn- 
ment of  a  justice. 

The  power  of  a  justice  to  allow  an  amendment  in  certain  cases  of  va- 
riance, may  or  may  not  be  exercised ;  for  he  is  sometimes  authorized  by 
statute  instead  of  going  through  with  the  formality  of  amending,  to  dis- 
regard certain  variances  upon  the  trial  of  the  cause. (n) 


(k)  10  Mod.  88.    2  Cainefl,  233,  and        (0  10  Mod.  88. 
see  2  R.  S.  276,  §  18,  19,  20.    See  also        fm)  8  Go.  157,  and  see  15  John.  904. 
§  2,  cited  ante,  p.  581.  (n)  See  ante,  pp.  882, 3,  457. 

(20)  See  also  10  Wen.  213,  215. 
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Amendment  of  process. — This  cannot  be  done  by  altering  the  return 
day ;  see  ante,  p.  561,  §  3 ;  for  this  would  mislead  the  party.     But  pro- 
cess may  be  amended  for  any  defect  of  form,  even  after  judgment.    (Id. 
§  1,  4.)     Thus,  if  a  clerical  mistake  has  been  made  in  the  date,  direc- 
tion, &c.  of  the  summons,  warrant  or  attachment,  by  which  no  injury 
has  been  caused  to  either  party,  it  may  be  amended  by  the  justice  ;  and 
if  not  done  before  judgment,  it  may  be  afterwards.     So  that  for  such  a 
formal  defect,  if  amended  after  judgment,  the  judgment  would  not  be 
reversed,  even  though  an  objection  is  made  at  the  trial ;  indeed,  under 
§  7,  cited  ante,  p.  582,  it  might  be  entirely  disregarded  by  the  court  of 
review,  although  not  amended  by  the  justice.     Thus,  suppose  a  jus- 
tice living  in  Saratoga  county  should,  by  mistake,  direct  his  process  to 
any  constable  of  Washington  county,  this  might  be  amended,  the  rest  of 
the  process  being  full  and  significant.(o)     So,  if  a  justice  should  omit 
to  state  in  an  attachment  the  amount  of  debt  sworn  to  by  the  appli- 
cant, (p)     So,  where  there  is  more  than  twelve  days  between  the  date 
and  return  of  summons,  provided  it  in  fact  issued  .on  the  right  day.(9) 
For  when  a  justice  is  directed  to  make  out  process,  this  contains  an  im- 
plied instruction  to  make  it  out  correctly,  (r)    And  process  issued  against 
A.  and  B.,  joint  debtors,  and  served  only  on  A.,  the  real  debtors  being 
A.  and  C,  may  be  amended  by  inserting  C.'s  name  instead  of  B.,  so  as 
to  make  the  process  run  against  A.  and  C,  instead  of  A.  and  B.(^)     And, 
in  one  case,  in  the  English  court  of  common  pleas,  the  defendant,  whose 
real  name  was  Augustus  Richard  Butler  Danvers^  was  arrested  qn  a 
capias^  (which  answers  to  a  justice's  process  to  bring  the  defendant  into 
court,)  by  the  name  of  George  Augustus  Richard  Danvers^  it  appearing 
that  the  plaintiff  had  the  right  name,  by  an  affidavit  which  he  had  drawn 
in  order  to  hold  the  defendant  to  bail,  and  the  mistake  in  the  name  con- 
sequently being  merely  that  of  the  clerk,  the  court  amended  the  writ, 
by  making  the  name  right,  even  though  the  bail  were  concerned  in  the 
proceeding.(^)     This  was  after  service  of  the  capias^  and  on  exception 
taken  by  the  defendant.     In  an  earlier  case,  in  the  same  court,  the  de- 
fendant pleaded  a  misnomer  in  abatement,  but,  it  appearing  that  the 
right  name  was  given  to  the  clerk  to  make  out  the  writ  by,  the  mistake 
was  amended. (u)     And  in  a  case  in  a  justice's  court,  where  the  name 
of  one  of  the  plaintiffs  was  wrongly  stated  in  the  summons,  it  was  held 
that  it  might  be  amended,  after  return,  by  striking  out  the  word  Joseph 


(o)  17  John.  63.  (a)  7  T.  R.  295. 

(p)  14  Wen.  230.    Vol.  I.  p.  541.  (f)  2  Boi.  &  PuH.  109. 

q)  3  Wils.  454.    2  Blac.  R.  918.  (u)  2  Veotrifl,  46. 

r)  Id. 

Vol.  n.  74 
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and  inserting  Jasper. {v)    In  the  king's  bench,  the  writ  was  in  debt  only, 
whereas,  according  to  the  forms  of  the  court,  it  should  have  been  ires^ 
pass  and  also  debt.    The  court,  on  exception  taken,  ordered  trespass 
to  be  inserted. (to)     Suppose  a  summons,  instead  of  being,  to  appear  be- 
fore P.  O.,  at  his  office  in  the  town  of  Saratoga  Springs^  should  be,  at  his 
office  J  the  town  of  Saratoga  Springs  j  omitting  the  word  in:  this,  or  any, 
the  like  trifling  mistake  of  the  justice,  might  be  amended,  on  exception 
bemg  taken. (x)    Judgment  against  Edward,  and  the  execution  against 
Edmund,  by  mistake :  the  English  court  of  common  pleas  ordered  the 
execution  to  be  amended,  by  substituting  Edward  for  Edmund,  so  as  to 
make  it  agree  with  the  judgment.(^)     In  a  case  in  the  king's  bench, 
the  defendant,  whose  real  name  was  Maurice  Jacob  Hertz,  was  sued  by 
the  name  of  Moses  Isaac  Hertz.     He  pleaded  this  misnomer  in  abate- 
ment, and  the  court  ordered  the  writ  to  be  amended,  so  as  to  be  in  the 
right  name,  though  the  counsel  insisted,  that  this  would  do  away  all 
pleas  of  misnomer,  and  in  the  argument  of  that  cause,  the  cases,  as  to 
amending  mistakes  in  names,  are  very  fully  cited  by  the  attorney  gene- 
ral and  Marryat.(2)     Where  there  is  a  non-joinder  of  defendants  in  the 
summons,  &c.  which  is  pleaded  in  abatement,  this  cannot  be  amended 
by  adding  a  name,  (a)     As  to  the  jury  process,  or  venire,  if  it  be  of  the 
proper  place,  the  proper  action,  and  between  the  proper  parties,  all  oth- 
er faults  may  be  amended. (i)     And  a  wrong  christian  name  or  sur- 
name in  the  panel  may  be  amended,  if  proved  to  be  the  man  intend- 
ed.(c)     A  direction  of  the  venire  to  an  improper  officer,  if  the  venire  be 
executed  by  the  proper  officer,  will  be  aided  after  verdict.(d)     And  the 
supreme  court  have  laid  down  the  general  rule,  that  irregularities  in  the 
contents  or  in  the  execution  of  jury  process,  are  amendable.(6)     The 
execution  may  be  amended  by  altering  the  sum,  so  as  to  make  it  agree 
with  the  judgment.(y*)     So,  the  return  of  an  officer  to  an  execution, 
may  be  amended,  according  to  the  fact.(g)     An  execution  burnt,  or 
otherwise  destroyed  by  accident,  may  be  supplied  by  a  new  one. (A) 
An  execution  tested  after  the  plaintifif 's  death,  may  be  amended.(f )    So, 
it  may  be  amended,  by  adding  the  name  of  the  plaintiff,  and  correcting 


(«)  10  Wen.  213.    See  Vol.  I.  454.        (c)  Id.  aad  cases  there  cited,  n.  (b). 
Ante,  p.  20.  Cd)  Id.    18  John.  227. 

(to)  1  Blac.  R.  462,  and  see  Vol.  I.        (e)  Per  Kent,  C.  J.,  1  Osines,  587. 
508.  (/)  5  John.  89.    3  Gaines,  98.    See 

(x)  Cro.  EUz,  644.  13  Wen.  29. 

y)  Barnes,  10.  (g)  5  John.  168.    See  Dalt  Sh'ff,  c. 

z)  8  Maule  &  Selw.  450.  41,  and  cases  there  cited, 
a)  8  Cowen,  1221    See  1  Wen.  71.  (h)  8  John.  448. 

[h)  Bac.  Abr.  tit  Amendment,  (D)  4.        (t)  1  Cowen,  38. 
See  4  Cowen,  550. 


OF  AMENDMENTS.  687 

the  name  of  the  place  at  which  it  was  issued.(jf)     But  it  caD,  in  no 
case,  be  amended  after  it  has  been  executed.(l) 

Amendment  of  pleadings. — Something  was  said  on  this  subject,  ante, 
pp.  383,  4,  457,  8.(2)  A  clerical  mistake,  by  which  the  cause  of  ac- 
tion is  laid  after  the  commencement  of  the  suit,  may  be  amended.(A;) 
So  may  a  defect  in  misdescribing  notes,  in  a  declaration  in  trover. (/) 
(Amendment  grantea  upon  terms,  it  appearing  that  the  defendant's  reli- 
ance upon  the  variance  had  caused  a  want  of  preparation  for  tris^l.)  (m) 
A  declaration  in  an  action  of  assumpsit,  money  had  and  received, 
brought  by  executors,  counting  upon  promises  to  the  testator,  was  held 
to  be  amendable  after  trial,  by  permitting  the  plainti£fs  to  allege  the 
promises  to  have  been  made  to  them  as  executors,  special  circumstances 
appearing  to  warrant  it.(n)  The  defendant  may  amend,  by  adding  a 
plea  after  issue  joined,  upon  terms  ;(o)  or  by  giving  notice  of  special 
matter  ;(p)  but  he  cannot  amend  by  adding  a  plea  of  the  statute  of  limi- 
tations.(9)  Where  a  plaintiff  went  to  trial  without  interposing  a  repli- 
cation to  the  defendant's  plea,  this  was  allowed  to  be  amended  after 
verdict,  (r) 

•Amendment  of  verdict  and  judgment. — ^If  the  justice  make  a  mistake 
in  entering  the  verdict,  he  may  correct  his  entry,  by  making  it  agree 
with  the  real  verdict ;  as  if  he  mistake  the  amount ;  or,  where  the  ver- 
dict is  for  the  plaintiff  on  one  count,  and  for  the  defendant  on  another, 
and  the  justice  enters  for  the  plaintiff  or  defendant  generally ;  and  so  in 
like  cases.(«)  In  courts  of  record,  the  final  judgment  may  be  amended, 
in  respect  to  a  mere  miscast  in  the  amount  of  damages  or  costs  ;{t)  but  in 
a  recent  case,  where  a  justice,  after  having  entered  in  his  docket,  the 
amount  for  which  he  had  rendered  judgment,  and  informed  the  parties, 
it  was  held  that  he  had  no  power  to  reduce  the  amount^  on  discovering 
that  he  had  made  a  mistake  in  adding  up  the  several  items  which  he 
considered  the  plaintiff  entitled  to  recover. (u) 


[i)  1  Cowen,  418.  See  2  id.  454.              (r)  4  Cowen,  394,  895,  note  (a). 

[k)  2  Cowen,  515:  (s)  See  Bacon's  Abr.  tit.  Amendment, 

0  7  id.  517.  (D)  5,  and  the  cases  there  cited.    See 

m)  And  see  10  Wen.  604.  also  8  Gowen,  623.    12  Wen.  215.    But 

n)  20  id.  668.  see  19  id.  627. 

[o^  15  Wen.  557.  (t)  8  Bids.  114.    See  18  Wen.  558. 

(p)  4  Cowen,  555.  (if 

(g)  1  Wen.  302. 


4  Cowen,  665.  (u)  18  Wen.  558.    Ante,  p.  493. 


(I)  6  Wen.  276.  (2)  See  also  15  Wend.  542. 
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ABATEMENT, 

pleas  in,  what  so  condderedf  105. 
order  of  pleading^,  116. 

1.  To  the  jurisdiction  of  the  court,  106.  • 

must  be  pleaded  in  person,  114. 

2.  To  the  disability  of  the  person  of  the  plaintiff,  106. 

that  he  is  a  fictitious  person,  107. 

or  dead,  107. 

or  an  alien  enemy,  107. 

or  an  infant,  not  suing  by  prochein  amy,  107. 

or  a  married  woman,  107. 

3.  To  the  process,  and  declaration,  107. 

that  suit  is  brought  in  wrong  town,  107. 
non-joinder  and  mis-joinder  «f  parties,  108,  109. 
that  suit  is  brought  in  a  wrong  character,  108. 

4.  To  the  person  of  the  defendant,  108. 

that  she  is  a  married  woman,  108. 

must  be  pleaded  in  person,  114. 
other  pleas  to  the  process,  d^.  108. 

that  process  issued  irregularly,  108,  109. 
privilege  from  arrest,  109. 

from  service  of  process,  109. 
not  a  variance  between  process  and  declaration,  109. 
that  parties  suing  or  being  sued  as  husband  and  wife  are  not  mar- 
ried, 109. 
of  misnomer,  109,  122. 

whether  it  must  be  pleaded  in  person,  114. 

5.  To  the  action  of  the  process,  109. 

that  another  suit  is  pending,  for  the  same  cause,  109,  110. 
plaintiff  may  discontinue  first  suit,  111. 
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that  defendant  commenced  fint  action,  in  which  plamtiff  oitglit  to 
set  off  his  claim,  109. 
when  not  availal^le,  110. 
that  a  writ  of  error  is  pending^,  110. 
or  a  certiorari  or  appeal  brought,  111. 
general  demurrer  to,  will  reach  every  defect,  113, 116. 
may  in  general,  be  pleaded  by  attorney,  114. 

exceptions,  114. 
not  amendable,  115. 

in  general  must  be  verified  by  affidavit,  116. 
when  not,  116. 

affidavit,  by  whom  to  be  made,  116. 
form  of,  116. 1 
must  be  positive,  116,^117. 

if  defective,  cannot  be  aided  by  one  made  at  the  trial,  1  IT. 
form  and  requisites  of.  111. 

beginning  and  conclusion  of.  111  to  116. 

mode  of  craving  oyer,  122. 

must  pray  the  proper  judgment,  115. 

need  not  mention  any  place,  123. 

to  the  process  and  detlaration,  117,  d^6. 

non-joinder  of  a  tenant  in  common,  in  trespass  for  taking  tfr 

injuring  goods,  dec.  117- 
action  may  be  abated  as  to  part,  and  remain  good  as  to  rest- 
due,  118. 

« 

in  trespass — non -joinder  of  a  tenant  by  plaintiff,  as  to  pait.or 
goods,  and  general  issue  as  to  residue,  119. 
remarks,  119. 
same  plea  in  trover,  119. 

in  trespass  on  lands — ^noil-joindet  of  a  teniuit  in  common,  120. 
whether  triable  by  a  justice,  120. 

proper  also  in  actions  on  the  case,  for  an  injury  to  real 
property,  120. 
in  assumpsit — non-joinder  of  a  joint  promissor,  120. 
remarks,  120. 

non-joinder  of  a.  co-promissoi^  In  the  first  count,  and  gen- 
eral issue  as  to  other  counts,  120. 
non-joinder  and  statute  of  limitations,  121. 
in  action  on  a  sealed Instrument'^hoxir  non-joinder  to  be  plead- 
ed, 121. 
plea  of  misnomer,  122. 

to  a  t^dih^ofi^— that  the  defendant  is  a  freeholder  of  the  county, 
and  no  oath  made,  123. 
that  defendant  is  a  man  of  a  family,  123. 
that  plaintiff  is  a  non-fesident,  but  has  not  given  security, 

124. 
that  suit  is  comtnenced  id  the  wrong  town,  125. 
prtyiteg:e  as  ato  attorney,  135. 
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when  not  tdnuMibley  196. 
of  AD  improper  sefrice  of  proceM>  196. 
or  an  imperfect  return,  126. 
that  plaintiff  is  a  married  woman,  127-. 
of  corerture  of  the  defendant,  127. 
to  ike  action  of  the  ffocesa,  127. 
another  action  pending^,  127. 

a  prenoufl  suit  brought  by  defendant  in  which  plaintiff  is  bound 
to  set  <^  his  demand,  128. 
should  state  that  first  suit  was  upon  contract,  129. 
and  that  plaintifiPs  cause  of  action  arose  previous  to  com- 
mencement of  former  suit,  129. 
replication  to,  129. 
ACCORD, 

what  is,  236. 
must  be  executed,  2S7. 
distinguishable  from  a  payment,  &c.  287. 
without  satisfaction,  is  no  bar,  237. 
and  tender  of  performance,  no  bar  to  an  action,  287. 
ACCORD  AND  SATISFACTION, 
what  amounts  to,  286, 237. 
plea  of,  287. 

accord  without  satisfaction,  no  bar,  287. 
what  is  a  good  oue,  237,  288. 

the  assignment  and  acceptance  of  a  chose  in  action,  238,  239. 
payment  of  less  than  whole  debt,  if  received  before  debt  is  due,  289. 
so  as  to  payment  of  whole  debt  without  the  principal,  239. 
but  not  a  payment  of  a  less  sum,  after  debt  is  due,  239. 

otherwise,  however,  as  to  a  penal  bond,  239,  n.  (24). 
nor  an  agreement  to  pay  a  certain  sum,  at  a  future  day,  288. 
a  deed,  before  breach,  not  discharged  by  accord  and  satisfaction  with- 
out deed,  240. 

but  otherwise  after  breach,  240. 
in  general,  acceptance  of  a  less  sum  will  not  discharge  a  greater,  240. 
satisfaction  must  be  a  reasonable  one,  240. 
should  not  proceed  from  a  stranger,  240. 
ACCOUNT  BOOKS.     See  Bookb  op  AccomfT. 

how  far  evidence,  in  favor  of  party  keeping  them,  418. 
ACCOUNTS, 

when  they  draw  interest,  468. 
ACKNOWLEDGMENT 

of  deeds,  by  whom  may  be  taken,  890. 
by  justice  of  the  peace,  890. 
forms  of  certificates  of,  891  to  896. 

clerk's  certificate,  to  annex  to,  396. 
prima  facie  evidence  of  officer's  authority  to  take,  396. 
ACTIONS, 

when  former  action  a  bar  to  second  suit  for  nme  matter,  164  to  173. 
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ACTIONS— cofaifHMd 

limitation  of.    See  Limitationb,  Statotb  of. 
on  adjournment  bonds,  when  may  be  brought,  907,  SOS. 
ADJOURNMENTS. 

proviBions  of  statute  respecting,  289  to  291. 

when  and  for  what  time  they  may  be  granted,  291. 

1.  on  return  of  a  ewnmone  or  attachment y  or  on  joining  issue  without 
process,  291. 
justice  may  adjourn  for  eight  days,  on  his  own  motion,  292. 

time  when  to  commence,  298. 
discretionary  with  justice,  292. 
discretion  how  to  be  exercised,  292. 

nothing  but  an  abuse  of,  will  authorize  court  to  interfere,  on 
certiorari,  292. 
cannot  be  made  to  a  place  different  from  that  named  in  summons, 
unless  defendant  appears,  292. 
otherwise,  if  parties  have  appeared,  292. 
time  of,  how  computed,  292. 

cannot  be  had,  if  justice  is  not  present  at  time  for  appearance,  293. 
upon  motion  of  plaintiff ,  293. 

where  defendant  does  not  appear,  293. 
or  appears,  and  does  not  object,  293. 

granted  at  no  other  time  than  on  return  of  summons  or  attach- 
ment, or  the  joining  of  issue  without  process,  293. 
when,  and  what,  oath  may  be  required,  293. 
nature  of  testimony  need  not  be  disclosed,  293. 
nor  name  of  witness,  293. 
for  what  time  allowed,  293. 

may  be  for  more  than  eight  days,  by  consent,  293. 
in  a  suit  commenced  by  short  summons,  in  favor  of -a  non-resi- 
dent plaintiff,  293. 

2.  On  the  return  of  a  warrant,  293. 

by  defendant,  294. 

he  must  remain  in  custody,  294. 
by  plaintiff,  although  a  non-resident,  294. 

effect  is,  to  discharge  defendant  from  custody,  294. 
not  if  both  parties  appear,  and  defendant  refuses  to  join  Issue,  294. 
effect  of  party's  appearing  after  an  irregular  adjournment,  294. 
for  what  time,  to  be  had,  294. 

3.  In  other  stages  of  the  suit,  294,  295. 

what  oath  necessary,  and  who  may  make  same,  294,  295. 
how  far  party  required  to  disclose  his  absent  testimony,  296. 
security  must  be  given,  295,  296. 
for  what  length  of  lime,  296. 

discretion  of  justice  as  to,  296. 
witness  being  out  of  jurisdiction,  no  ^und  for  denying,  296. 
further  adjournments,  296. 
^  cannot  be  granted  in  favor  of  plaintiff,  296. 

except  where  a  commission  is  asked  for,  296. 
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ADJOURNMENTS— eon^intM<l. 

bat  may,  in  favor  of  a  defendant,  296,  297. 

even  where  suit  is  commenced  by  warrant,  at  suit  of  non-resi- 
dent plaintiff,  297. 
what  oath  and  security  necessary,  297. 

if  security  has  already  been  given,  no  new  bond  necessary,  297. 
whether  payment  of  costs  may  be  required  as  a  condition  of,  299. 
defendant  must  show  he  has  used  due  diligence  to  procure  absent 
testimony,  &c.,  297. 
even  though  previous  adjournment  was  not  on  his  applica- 
tion, 297. 
stipulation  to  try  cause  at  appointed  day  no  ground  for  refusing,  299. 
agreement  that  if  witness  does  not  attend,  justice  may  further  ad- 
journ cause,  binding,  300. 
when  he  may  do  so  without  requiring  security,  300. 
defendant  not  bound  to  state  what  he  exects  to  prove  by  wit- 
ness, 300. 
effect  of  admitting  truth  of  what  witness  will  swear  to,  300. 
when  application  for,  must  be  made,  300. 
not  after  jury  is  sworn,  300. 
or  after  trial  has  begun,  300. 

but  justice  may  hold  his  court  open  for  a  short  time,  300. 
when  allowable  under  circumstances  not  expressly  provided  for  by 

statute,  301. 
where  a  material  witness  refuses  to  testify,  301. 
where  an  attachment  is  issued  against  a  witness,  301. 

» 

where  a  commission  is  issued,  to  examine  a  foreign  witness,  301 . 
or  a  new  venire  is  issued,  301. 

how  long  party  or  justice  bound  to  wait,  on  return  day,  or  on  an  ad- 
journed day,  301. 
aggregate  of,  should  not  exceed  90  days,  except  by  consent, 
298,  301. 
form  of  oath,  on  application  to  adjourn,  302. 
form  of  taking  and  certifying  examination  of  a  witness  in  a  suit  commenced 

by  warrant  in  favor  of  a  non-resident,  302. 
of  the  terms  on  which  it  toill  be  granted^  303. 

party  must  exhibit  his  account  or  demand,  303. 

what  degree  of  particularity  necessary  in,  303,  304. 
defendant  must  give  security,  306. 

when  not,  unless  required  by  plaintiff,  306. 

form  of  bond,  where  execution  may  issue  against  the  body,  306. 

where  execution  against  the  body  cannot  be  issued,  307. 
liability  of  obligors  in  bond,  305,  306. 
competency  of  sureties,  how  ascertained,  308,  309. 
form  of  justification  of  sureties,  and  oath,  309. 
when  plaintiff  may  sue  on,  308. 
•  when  it  amounts  to  a  discontinuance  of  suit,  310. 
what  is  a  waiver  of  irregularity  in,  310. 
ADMINISTRATOR.    See  Exccctors,  &c. 

Vol.  II,  75 
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ADMISSIONS 

of  a  party,  when  endene^  a^faiast  him,  406. 

of  a  peraon  beneficially  interettody  when,  and  how  far  admiMible,  408. 
of  one  joint  plaintiff  or  joint  debtor,  bow  far  binding  on  the  other,  408. 
by  a  partner,  of  a  demand,  not  binding  on  the  other  after  diwoiution,  406. 
though  it  would  take  case  out  of  the  statute  of  limitations,  408. 
will  not  prove  a  partnership,  408. 
that  a  liability  incurred  by  a  thinl  person  was  for  benefit  of  firm,  not  ad- 
missible, 408. 
of  a  joint  wrongdoer,  how  fu  they  affect  his  accoipplices,  408.  .  jj 

'  of  one  of  several  combining  to  commit  a  fraud,  408. 
of  one  of  seyeral  joint  trespassers,  408. 
when  conclusive,  408,  409. 
of  a  mere  trustee,  or  nominal  plaintiff,  409. 
made  or  implied  by  the  course  of  special  pleading,  409. 
made  for  purposes  of  trial,  and  to  save  proof,  409. 

made  to  induce  another  to  part  with  some  right,  to  incur  expense,  &c.  409l 
of  an  agent,  how  far  binding  on  his  principal,  409. 
propositions  by  way  of  compromise  not  admissible,  410. 
must  all  be  taken  together,  410. 
evidence,  whether  in  writing  or  by  parol,  410. 
made  in  an  answer  in  chancery,  evidence  against  party,  410. 
so,  as  to  recitals  in  a  deed  executed  by  him,  410. 
ADULTERY 

with  plaintiff's  wife,  declaration  for,  95. 
ADVERTISEMENT 

of  sale  under  execution,  545  to  547. 
AFFIDAVIT, 

that  justice  is  a  material  witness,  100  to  105. 
where  suit  is  commenced  by  warrant,  105. 
when  to  be  made,  100. 
requisites  of,  101 
form  of,  102. 

when  made  before  return  day  of  process,  102. 
of  verification  to  a  plea  in  abatement,  116. 
of  justification  of  bail,  on  adjournment,  309. 

of  service  of  subpoena,  by  party  applying  for  attachment  against  witness,  316. 
of  service  of  notice  of  application  for  a  commission  to  examine  witnesses, 

325. 
on  confessson  of  judgment,  where  sum  exceeds  fifty  dollars,  488. 
of  service  of  notice  of  intention  to  apply  for  immediate  execution,  517. 
by  landlord,  to  be  annexed  to  notice  of  claim  of  rent,  551. 
to  obtain  a  discharge  from  jail,  556. 
AFFINITY, 

if  justice  related  to  a  party  by,  he  should  not  try  cause,  333,  4. 

should  suspend  trial,  334. 
when  a  cause  of  challenge  to  the  array,  or  polls^  343.    ;S^  Crallenob. 
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ALTERATION 

in  terms  of  contract,  by  consent,  how  far  a  defence,  161. 

when  a  written  contract  may  be  varied  by  a  verbal  one,  161,  n.  C22). 

of  a  deed,  when  it  avoids  it,  154. 

at  what  time  it  will  be  presumed  to  have  been  made,  154. 
AMENDMENTS. 

power  of  justice  to  amend  process,  5S5  to  587. 

as  to  pleading^,  variances,  dec,  383,  457,  585  to  587. 

statute  of,  considered  in  its  application  to  justices'  courts,  581  to  587. 

of  bonds  required  to  be  given  in  course  of  proceedings  in  any  court,  588, 

n.  (19). 
of  verdict,  and  judgment.  492,  587. 
AMENDS. 

tender  of,  for  involuntary  trespasses,  265  to  267. 
ANIMALS. 

declarations  in  case,  for  injuries  by,  87,  88. 
APPEAL. 

in  what  cases  it  may  be  brought,  575. 

affidavit  to  be  served  on  justice,  and  fee  for  return  paid  him,  575. 

within  what  time,  575. 
appeal  bood,  requisites  of,  575. 
form  of,  576. 

certificate  of  sufficiency  of  sureties,  577. 
liability  of  sureties  in,  577. 

proceedings 'against,  will  be  stayed  on  their  paying  into  court 
amount  of  penalty  of  bond,  and  costs,  577. 
return,  when,  and  how,  to  be  made,  577. 
form  of,  578. 

surplusage  in,  will  be  disregarded,  578,  n.  (15). 
method  of  compelling  justice  to  make,  579. 

where  justice  has  removed  from  county,  571. 
may  be  made  after  justice's  term  of  office  has  expired,  571. 
course  where  it  cannot  be  procured  because  justice  is  dead  or  insane, 
or  has  removed  from  state,  571. 
when  it  stays,  or  suspends  execution,  579. 
constable  may  refund  money  collec&d  previous  to,  579. 
form  of  certificate  to  serve  on  constable,  580. 
ARBITRAMENT  AND  AWARD. 

form  of  plea  of,  222. 
ARBITRATION. 

form  of  common  count  on  an  award,  78. 

party  revoking  submission  to,  liable  to  action,  74. 

measure  of  damages  in,  74. 
when  and  how  revocation  to  be  made,  229. 
when  submission  is  by  parol,  assumpsit  lies  for  revocation,  75. 
but  if  by  deed,  covenant  lies,  75.  • 

form  of  declaration  against  a  party  revoking  a  submission,  75.  ' 

who  may  arbitrate,  223. 
what  matters  may  be  arbitrated,  223. 
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ARBITRATION-^conliniMd. 

arbitrators,  how  lo  proceed,  224  to  226. 
must  be  sworn,  224^ 
form  of  oath,  236. 

by  whom  to  be  administered,  296. 
may  be  dispensed  with,  by  consent,  236. 
their  powers,  224  to  228. 

not  limited  by  amount  of  penalty  of  arbitra^oa  bond,  281. 
right  to  award  costs,  a  necessary  incident,  231. 
their  discretion  as  to  what  is  reasonable  notice  of  hearing,  232. 
may  appoint  an  umpire  by  parol,  228. 
how  to  compel  attendance  of  witnesses,  224. 
should  appoint  a  time  and  place  for  the  hearing,  228. 
submission  to,  how  made,  224,  225. 

when  it  need  not  be  in  writing,  224,  225. 
effect  of,  225. 

by  two  parties  on  one  side,  and  one  on  the  other,  225. 
of  ail  claims  and  differences  relative  to  a  partnership,  225. 
when  it  specifies  no  time  for  making  award,  it  may  be  made  ait  any 

time,  225. 
whether  it  may  be  pleaded  in  bar,  226,  n.  (d). 
form  of  revocation,  and  notice  thereof,  229. 

when  it  may  be  made,  228. 
bond  of,  232. 

form  of  oath  to  party,  on  his  application  for  a  subpoena,  285. 
subpoena  to  appear  before  arbitrators,  235. 
form  of  oath  to  witnesses,  236. 
ARREST, 

plea  of  privilege  from,  125. 

how  attorneys,  d&c.  may  be  discharged  from,  555. 

when  privilege  from  is  temporary,  defendant  may  be  arrested  a  second  time 

on  same  process,  126. 
when  clause  autliorizing,  to  be  inserted  in  execution,  506  n.  (1),  510. 

afi&davit  for  such  execution,  507. 
whether  non-residents  of  the  state  liable  to,  under  non-imprisonment  act, 

124  n.  (r),  506  n.  (1). 
when  to  be  made  by  constable,  on  execution,  554. 

he  should  first  make  diligent  search  for  goods,  656. 
how  and  when  prisoner  to  be  discharged  from,  when  imprisoned  on  execu- 
tion, 556,  557. 
ASSIGNEE. 

form  of  declaration  by  assignee  of  chose  in  action,  assignor  being  dead,  76. 
right  of  set-off  against,  182,  184,  186,  191. 
ASSIGNMENT. 

right  of  set-off,  how  affected  by,  179,  180,  185,  187,  191. 
in  favipr  of  creditors,  will  protect  property  from  execution,  535,  536. 
ASSUMPSIT. 

action  of,  a  concurrenl  remedy  with  debt,  for  statute  penalties,  35. 
lies  for  revocation  of  a  parol  submission  to  arbitration,  75. 
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ASSUMPSIT~coiatntie<l. 

forme  of  declarations  in,  42.    See  Declarations. 

table  showing  defences  in,  and  what  is  evidence  under  general  issue,  ISO 

tolS2. 
lies  on  a  constable's  bond,  where  he  fails  to  pay  over  money  collected,  561. 
ATTACHMENT. 

whether  action  will  lie  on  judgment  under,  before  attached  property  is  ex- 
hausted, 406. 
whether  judgment  upon,  can  be  made  a  lien  on  land,  496.     , 
against  defaulting  witness,  proceedings  by,  316. 
who  liable  for  costs  of,  and  how  collected,  318. 
ATTACHMENT  BOND. 

measure  of  damages  in  action  upon,  466. 
ATTORNEY. 

form  of  declarations  in  assumpsit  against,  45.  ', 

for  not  appearing  in  a  cause,  45. 
for  negligehce  in  conducting  a  suit,  46. 
in  trespass  on  the  case  against,  81. 
in  suit  by,  for  work  and  labor,  72. 
how  far  precluded  from  disclosing  professional  communications,  440,  441. 
measure  of  damages  in  action  against,  for  neglecting  to  defend  suit,  478. 
AUCTION, 

when  bargain  considered  struck,  549. 
AUTER  ACTION  PENDANT, 

plea  of  in  abatement,  when  proper,  109,  110,  128. 
forms  of,  127,  128. 
AWARD, 

form  of  common  count  on,  73. 
within  what  time  to  be  made,  228. 
requisites  of,  228,  229  to  232. 

it  must  correspond  with  submission,  229. 
may  be  void  in  part  and  valid  as  to  residue,  227,  230. 
it  must  be  final,  231. 
must  be  certain,  231. 
\  should  state  that  arbitrators  met  together,  227. 

how7ar  final  and  conclusive,  227,  230,  231. 
is  void  if  made  without  notice  of  hearing  to  losing  party,  230. 
may  be  by  parol,  if  submission  is  by  parol,  230. 
its  conformity  to  submission  may  be  proved  by  parol,  280. 
it  may  determine  a  question  of  location  or  boundary,  230. 
when  void  for  uncertainty,  231. 
a  promise  to  correct  mistake  in,  void,  231. 

when  performance  of  requirements  of,  to  be  averred  in  suit  upon,  231. 
resignation  of  authority  by  arbitrators,  a  bar  to  action  on,  231. 
form  of,  233. 
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B 

BAIL 

in  adjouniment  bondf ,  jiutificttion  of,  909. 
liabiUty  of,  905,  906. 
BAILEE. 

forms  of  declarations  a^nst,  59  to  56.  * 

measure  of  damages  in  suits  by  or  against,  464,  ^T/. 
BAR. 

a  suit  for  part  of  an  entire  cause  of  action,  a  bar  to  a  subsequent  suit  for  re- 
mainder, 167. 
table  of  defences  in  bar, 

former  suit  for  same  matter,  when  a  bar  to  a  subsequent  sdit,  164  to  172. 
when  a  judgment  a  bar  to  another  action,  164  to  172. 
set-off  in  a  former  suit,  or  neglect  to  set  off,  when  a  bar,  171  to  179. 
matter  of  defence  to  former  action  a  g^ood  plea  in  bar  to  second,  179  to  177. 
when  a  judgment  is  conclusive  evidence  in  subsequent  suit,  419. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
measure  of  damages  iu  action  of  trover  for,  477. 
forms  of  declarations  upon,  with  directions,  62  to^67. 
rigkt  of  set  off  between  parties  to,  187  to  189. 
effect  of  neglect  to  set  off,  when  there  is  an  opportunity,  196. 
where  holder  appoints  maker  his  executor,  debt  is  discharged,  222. 
BOND, 

for  payment  of  money,  form  and  requisites  of  declaration  upon,  91. 
jail  bond,  declaration  on,  92. 

with  a  condition  to  be  void  on  payment  of  a  less  sum,  257,  n.  (5). 
to  be  given  by  plaintiff,  in  suit  on  a  lost  note,  form  of,  68. 
by  defendant,  on  a  plea  of  title,  278. 
by  defendant  on  adjournment,  906,  907. 
liability  of  obligors  in,  905,  906. 
when  action  on,  may  be  brought,  908. 
when  damages,  in  suits  on,  ikiay  exceed  penalty,  466. 
when  sum  contained  in,  considered  as  a  penalty,  and  when  as  liquidated 

damages,  469, 464. 
to  stay  execution,  519. 

of  indemnity  to  be  taken  by  officer  when  goods  are  claimed  by  a  third  per- 
son, 597. 
form  of,  and  when  binding,  597,  598. 
given  by  tenant  on  claim  of  rent  by  landlord,  559. 
by  constable,  on  taking  office,  559,  560. 
appeal  bond,  576. 

power  of  justice  to  amend  bonds  required  to  be  given  in  course  of  proceed- 
ings before  him,  589  n.  (19). 
how  far  they  must  conform  to  statute,  to  be  valid,  589  n.  (19). 
BOOKS  OF  ACCOUNT. 

how  far  evidence  in  favor  of  party  keeping  them,  419. 

the  charges  must  be  matter  of  book  account,  and  not  money,  419. 
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BOOKS  OF  ACCOUNT— coirfinwjci. 

Dot  eWdeoce  of  a  single  char^,  419. 
proof  to  lay  a  foundation  for  their  admission,  419. 
admitted  without  regard  to  nature  of  owner's  cmplojment,  419,  422. 
are  merely  evidence  for  the  consideration  of  the  court  or  jury,  not  conclu- 
sive, 955. 
circumstances  which  determine  their  competency  and  credibility,  420  to  426. 
whether  entries  made  by  a  clerk  come  within  the  rule,  422,  423. 
independent  proof  of  two  items  of  account  sufficient  to  comply  with  the 

rule,  422. 
part  of  entries  may  be  made  by  party,  and  part  by  his  clerk,  42^. 
what  is  sufficient  proof  of  truth  of  entries,  422. 
must  be  general  books  of  daily  account,  422,  424. 

entries  must  be  in  ordinary  course  of  business,  not  of  demands,  arising  on 
special  contract,  422. 
and  made  at  time  of  the  transaction,  428. 
what  demands  may  be  the  subject  of  the  account,  423. 

confined  to  personal  property,  423. 
not  admissible  when  better  proof  attainable,  423. 
must  be  in  hand-writing  of  party,  424. 

must  be  kept  as  an  account,  not  as  a  mere  memorandum,  424. 
must  be  specific,  and  not  a  general  charge,  424.  • 
book  itself  must  be  produced,  and  not  a  copy,  425. 
entries  mi|de  by  a  deceased  clerk,  how  proved,  425. 

by  a  clerk  who  is  absent  from  state,  425  n.  ^17^. 
effect  of  erasures  and  interlineations,  424. 
when  admitted,  are  evidence  of  the  items  and  prices,  425. 
are  to  be  taken  altogether,  with  their  charges  and  credits,  425. 


CARRIER. 

measure  of  damages,  in  suit  by  or  against;  464,  477. 
CERTIFICATE 

of  justice,  to  prove  proceedings  in  a  cause  before  him,  386. 

of  what  it  is  evidence,  386. 
of  authentication,  by  county  clerk,  387. 

its  effect,  386,  387. 
of  town,  clerk,  to  copy  of  a  writing  on  file  in  his  office,  388. 

how  far  proof,  388. 
of  acknowledgment  of  deeds,  &c.  by  justices,  391  to  396.    See  Deed. 

need  not  be  endorsed  on  instrument,  890  n.  (3). 

prima  facie  evidence  of  justice's  authority  to  take,  391,  396. 

but  may  be  rebutted,  391. 
of  county  clerk,  to  annex  to  certificate  of  acknowledgment  of  a  deed,  396. 
by  justice,  to  a  transcript  of  his  docket,  386,  495. 
of  service  of  certiorari,  to  stay  executioD,  573» 
of  service  of  appeal,  580. 
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CERTIORARI, 

adinisflion  of  improper  evidence  cannot  be  objected  to,  upon,  unless  object- 
ed to  in  court  below,  454. 
how  evidence  returned  by,  will  be  weighed,  464,  466. 
questions  of  law,  not  of  fact,  may  be  reviewed  on,  456. 
when  it  lies,  and  from  what  court,  566. 

in  general,  not  where  an  iFppeal  lies,  666. 

unless  there  has  been  a  palpable  usurpation  of  power,  666. 
when  payment,  or  release  of  judgment  will  prevent,  666. 

proper  course  would  be  a  motion  to  quash,  666. 
duty  of  justice  on  receiving  writ,  666. 
return  to,  requisites  of,  666,  668  to  670. 
form  of,  567. 
fee  for  making,  601. 

how  far  it  should  answer  the  affidavit,  566,  668,  669. 
what  it  should  contain,  668, 669. 
should  be  drawn  up  by  justice  himself,  669. 
how  it  will  be  construed,  570. 

may  be  made  after  expiration  of  justice's  term  of  office,  671. 
course  where  it  cannot  be  procured  because  justice  is  dead,  or  inaane, 

or  has  removed  from  the  state,  571. 
how  compelled  where  justice  has  removed  from  county,  571. 
amending  return,  571,  572. 
form  of  amended  or  supplemental  return,  673. 
when  it  stays  or  suspends  execution,  573. 

whether  after  levy  made,  674. 
whether  it  releases  goods  taken  under  attachment,  674. 
form  of  certificate  to  serve  on  officer  holding  execution,  578. 
CHALLENGE. 

nature  and  kinds  of,  342. 

is  of  either  to  the  array  or  to  the  polls,  342. 

to  the  array,  342. 

is  either  a  principal  challenge,  or  a  challenge  to  the  favor,  343. 
grounds  of  principal  challenge,  343. 
grounds  of  challenge  for  favor,  344. 

if  found  against  party,  he  may  then  take  a  challenge  to  (tke  polls,  344. 
to  the  polls,  344. 

is  either  a  principal  challenge  or  to  the  favor,  344. 
grounds  of  principal  challenge,  345,  346. 
cannot  be  taken  if  it  might  have  b'^en  taken  to  the  array,  344. 
grounds  of  challenge  to  the  favor,  346,  347. 
manner  of  making,  848  to  351. 
at  what  time  to  be  made,  347. 
how  tried,  348  to  351.  , 

.  form  of  oath  to  witness,  on  trial  of  a  challenge,  348. 
to  juror,  348. 

to  triors,  on  a  challenge  to  the  array  for  favor,  349. 
on  a  challenge  to  the  polls,  for  favor,  849. 
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how  triers  are  to  proceed,  349. 
a  justice  not  liable  to  be  challenged,  333. 
CHARACTER 

of  witness,  how  impeached,  449  to  452.     See  Evidence. 

when  good  character  may  be  shown  by  party  calling  him,  462. 
of  a  deceased  attesting  witness,  wheif  it  may.  be  attacked,  898. 
may  be  sustained  by  party  claiming  under  instrument,  398. 
CHATTEL  MORTGAGE, 

when  considered  fraudulent,  and  doctrine  as  to,  generally,  530  to  535. 
CHATTEL  NOTE. 

measure  of  damages,  in  action  on,  465. 
CHATTELS. 

what  may  be  levied  on,  under  execution,  521. 
CLERGYMAN, 

how  far  precluded  from  disclosing  professional  coimnunicationSy  44L 
CLERK 

of  county,  his  certificate  of  authentication,  387. 

to  annex  to  certificate  of  acknowledgment  of  a  deed,  396. 
of  a  town,  his  certificate  to  copy  of  a  writing  filed  in  his  office,  388. 
COINS. 

what  are  a  legal  tender,  and  their  value,  249  to  253. 
cents  are  not,  except  by  implication,  250  n.  (2). 
COMMENCEMENT 

of  a  suit,  what  Ib  such,  so  as  to  avoid  statute  of  limitations,  217* 
of  declaration,  form  of,  24. 
of  a  special  plea  in  bar,  162. 
COMMISSION 

to  examine  foreign  witnesses,  when  awarded,  322, 
notice  of  application  for,  form  of,  324. 
when  and  how  served,  325. 
insufficiency  of,  when  to  be  objected  to,  325. 
proof  of  service  must  be  made,  325. 
how  made,  325»  326. 
affidavit  of  service,  form  of,  325. 
what  party  must  swear  to,  to  obtain,  326. 

form  of  oath  by  party,  326. 
when  justice  may  refuse,  326.  ^ 
to  whom  to  be  directed,  326. 
form  of,  326. 

interrogatories,  when  and  how  settled,  327, 
form  of,  327. 

how  assented  to,  by  parties,  328. 
form  of  approval  of,  by  justice,  329. 
form  of  cross  interrogatories,  3284 
how  forwarded  to  commissioner,  329. 

justice  mast  direct  as  to  mode  of  returning,  330.  "^ 

how  executed  and  returned,  329. 

form  of  sammoDS  to  a  witness  by  commissioner,  830* 
Vol.  II.  76 


602  INDEX. 

COMMISSIOTN— cofatntt€d. 

of  subpcena,  331. 
fonxi  of  oath  to  be  administered  to  witness,  331. 
form  of  caption  of  deposition,  331. 
endorsement  of  exhibits,  332. 
effect  of  evidence  taken  oil  332. 
fees  of  justice  upon,  332. 
COMMITMENT 

for  a  contempt,  370. 
of  witness  refusing  to  be  sworn,  372. 
COMMON  COUNTS, 

general  form  and  requisites  of,  69,  70. 
forms  of  different  counts,  70  to  73. 
may  be  consolidated  into  one,  74. 

when  thej  may  be  used  in  declaring  on  special  contracts,  72. 
plaintiff*  never  held,  in  proof,  to  precise  sum  stated  in,  69. 
used  in  declaring  upon  bills  or  n9tes,  68. 
when  advisable  to  join  with  special  count,  69. 
COMPARISON  OF  HANDS 

not  admissi!>Ie,  to  prove  hand  writing,  446. 
COMPROMISE, 

proposition  for,  not  evidence  against  party  making  it,  410. 
CONCLUSION 

of  a  declaration,  form  of,  96. 

under  statute  against  cutting  timber,  94,  359. 
CONDITION  PRECEDENT, 

must  be  stated  in  declaration,  27. 
CONFESSION.     See  Admission. 

judgment  by,  when  and  how  taken,  486,  487. 
CONSANGUINITY, 
what  is,  343. 
justice  related  by,  to  one  of  parties,  should  not  try  cause,  333,  334. 

should  suspend  proceedings,  334. 
when  a  cause  of  challenge  to  the  array,  or  polls,  343. 

where  it  exists  between  the  constable  and  a  party,  343. 
CONSTABLE, 

form  of  declaration  against,  for  not  returning  an  execution,  35u 
for  an  escape  on  a  warrant,  85. 
for  not  arresting  defendant,  87. 
debt  lies  against,  for  an  escape,  35. 
requisites  of  declaration  in,  35. 
when  he  may  justify  under  general  issue,  137  n.  (21),  268. 
how  to  justify  under  an  appointment  by  three  justicefiT,  268. 
form  and  requisites  of  plea,  269. 
effect  of  such  appointment,  268. 
what  are  valid  objections  to  his  serving  a  yenira,  339. 

bow  inquired  into,  339. 
his  fees,  501. 

when  entitled  to,  on  est^cotion,  502. 
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can  make  but  one  charge  for  mileage  where  defendants  reside  at  same 
place,  502. 
his  duty,  on  receiving  execution,  520,  521. 

not  bound  to  execute  it,  if  judgment  is  void,  520. 
on  what  he  may  levy,  520,  &c.  See  Execution. 
production  and  proof  of  executi6n,  sufi&cient  proof  of  authority,  in  suit 

against  him,  530. 
how  to  proceed  where  pro*perty  is  claimed  by  a  third  person,  537. 
what  a  sufficient  search  by,  for  goods,  538. 

what  he  may  show,  in  his  defence,  when  sued  for  neglect,  538,  539. 
his  powers  in  searching  for  goods,  540. 
what  constitutes  a  levy  by,  541,  &c. 

goods  must  be  subject  to  his  immediate  control,  &c.,  542. 
how  far  levy  a  satisfaction  of  judgment,  542. 

not  where  property  is  fraudulently  withdrawn  by  defendant,  544. 
his  duty  upon  seizing  goods  under  execution  543. 
when  to  take  a  receipt,  and  fofm  of,  543. 
should  levy  and  sell  during  life  of  execution,  544. 
whether  he  can  recover  against  defendant  if  he  pays  execution  for  him 

without  being  requested,  543. 
how  to  proceed  after  seizure  of  goods,  545, 
must  endorse  time  of  levy,  545. 
how  to  advertise,  and  proceed  on  sale,  546,  &c. 

form  of  his  advertisement,  547. 
may  sell  after  expiration  of  his  office,  and  his  bail  continue  liable, 

548. 
his  duty,  on  a  claim  of  rent  by  landlord,  548  to  553. 
cannot  buy  at  a  sale  by  him  on  execution,  554. 
liable  to  an  action  if  he  sells,  disregarding  a  claim  for  rent  duly  made,  554. 

but  the  affidavit  and  claim  must  be  duly  produced  to  him,  551  n.  (9). 
liability  for  receiving  a  reward  for  omitting  to  arrest  a  party,  or  for  post- 
poning a  sale,  or  omitting  any  duty,  548. 
his  duty  on  return  of  execution,  557. 
forms  of  returns  to  executions,  by,  557,  558. 
cannot  serve  an  execution  in  his  own  favor,  558. 
must  give  security,  within  eight  days  after  his  election,  &c.,  559. 
form  and  requisites  of  such  security,  559,  560. 
effect  of  omission  to  give  security  in  time,  560. 
constable  or  his  sureties  cannot  avail  themselves  of  defects  in,  560. 
cannot  avoid  liability  under  execution  by  delivering  it  to  another,  560. 
for  what  acts  and  omissions  he  is  liable,  561  to  563. 
within  what  time  suit  to  be  brought  against,  561. 
what  is  the  proper  form  of  action,  561. 
bond  may  be  prosecuted  without  leave  from  any  coqrt,  561. 
extent  of  liability  of  sureties,  561,  562. 
liability  for  escapes,  562. 

what  a  good  defence  to  suit  for,  562. 

what  amounts  to  an  escape,  562,  563.     See  Escape. 
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io  iuit  against,  for  an  escape,  plaintiff  must  prove  both  judgiDent  suid  execu- 
tion, 562. 
but  variance  between  them,  in  amount,  is  no  defence,  662. 
measure  of  damag^es,  568. 
when  he  may  take  tecurity  of  defendant,  564. 
when  he  may  recover  against  party  escaping,  564. 
CONSTRUCTION 

of  pleadings,  rules  of,  13. 

is  in  favor  of  party  pleading,  13. 
words  to  be  construed  as  ordinarily  used,  12. 
CONTEMPT, 

justice's  power  to  punish  for,  365. 
mode  of  proceeding,  367  to  370. 
form  of  warrant  to  arrest,  368. 
of  record  of  conviction,  369. 
of  warrant  of  commitment,  370. 
proceedings  against  a  witness  for  refusing  to  be  sworli,  871. 
form  of  oath  to  be  administered  to  party,  372. 
of  (Commitment  of  witness,  372. 
CONTRACT, 

how  to  be  set  forth  in  declaration,  27,  2S,  377. 

must  be  proved  as  laid  in  declaration,  377,  &c. 

when  to  be  declared  on  specially,  25,  26. 

alteration  in  terms  of^  by  consent,  when  a  defence  to  action  on,  151,  and 

n.  (22^. 
in  writing,  when  it  may  be  varied  by  parol,  151. 

illegal,  or  impossible  to  perform  originally,  or  become  so,  how  far  a  de- 
fence, 151,  152. 
drunkenness,  when  a  defence,  145  to  147. 
when  lunacy  is,  145. 
or  coverture,  147. 

erasures  and  alterations  in,  when  they  avoid,  154. 
at  what  time  erasures  in,  will  be  presumed  to  have  been  made,  154. 
measure  of  damages  in  actibn  oh,  462. 
when  non-performance  by  plaintiff  is  a  defence,  175  to  177. 
may  be  given  in  evidence  under  general  issue,  175. 
CONTRACTS  SPECIAL, 

how  to  declare  upon,  25  to  29,  40,  44,  45,  378. 

breach  must  be  state4,  with  a  request  to  perform,  44. 
forms  of  declarations  upon,  42,  43. 
proof  of,  25  to  29. 
must  be  proved  as  laid,  377  to  380. 
when  evidence  under  general  counts,  72.         • 
CONVICTION, 

form  of  minute  of,  in  case  of  a  defaulting  witness,  82L 

of  a  defaultiifg  juror,  863. 
record  of,  for  a  contempt,  369. 

is  conclusive  evidence  in  favor  of  justice,  in  an  tction  against  him  414. 
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COPIES, 

of  public  papers,  records,  &c.  when  good  eyidence,  884. 
sworn  copies,  when  evidence,  384. 
COSTS, 

how  affected  by  a  tender  before  suit,  244. 
after  suit  brought,  264. 
by  bringing  money  into  court,  240  to  243. 
in  cases  of  plea  of  tiUe,  279,  260. 

of  attachment  against  a  defaulting  witness,  who  liable  for,  318. 
COUNSELLOR  AT  LAW, 

how  far  precluded  from  disclosing  professional  communications,  440. 
COVENANT, 

declarations  in,  39  to  41. 

how  to  set  forth  contract,  40. 

averment  of  performance,  and  assignment  of  breaches,  41,  42. 
when  it  lies  against  a  constable  and  his  sureties,  561. 
lies  for  revocation  of  a  submission  to  arbitration,  made  by  deed,  75. 
when  a  general  plea  of  performance  sufficient,  160, 161. 
not  to  sue,  where  it  operates  as  a  release,  221. 
CROPS, 

purchaser  of,  under  execution,  has  a  right  to  enter  and  cut,  521. 
CROSS-EXAMINATION, 

right  of,  and  how  conducted,  443,  446. 
a  great  latitude  allowed  in,  446. 
leading  questions  may  be  asked,  446. 
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bAMAGES, 

measure  of,  in  an  action  for  an  escape,  35,  478,  563. 

in  an  action  by  bailee,  or  pecson  having  a  lien  oh  goods,  against  general 

owner,  or  a  stranger,  477. 
in  debt,  are  merely  nominal,  461. 
general  rule  as  to  determining,  462. 
in  an  action  for  breach  of  a  contract  to  carry  goods,  464. 
on  a  chattel  note,  465. 

by  purchaser,  for  non-delivery  of  goods,  465. 
against  drovers,  for  price  of  cattle  entrusted  to  them,  465. 
for  r<dvoking  a  submission  to  arbitration,  466. 
how  to  be  claimed  in  declaration,  45,  96. 

accordingly  as  they  are  general  or  special,  96. 
certain  acts  may  be  proved,  in  aggravation  of,  97. 

must  not  appear,  on  face  of  declaration,  to  have  arisen  ailer  auit  brought,  45. 
when  non-performance  by  plaintiff  may  be  given  in  evidence,  in  reduction  of, 

175. 
are  either  liquidated  or  unliquidated,  180,  181.  « 

distinction  between,  181. 
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in  general,  not  to  be  set  off  unless  liquidated,  181. 

exception,  181. 
nature  of,  in  general,  461. 
consist  of  two  kinds — general  and  special,  96. 

distinction  Ifetween,  96. 
when  recoverable,  461. 

in  ail  actions  but  debt,  are  the  main  object  of  the  suit,  461. 
in  an  action  upon  a  contract,  462. 
when  a  sum  stipulated  is  considered  as  a  penalty  or  as  liquidated 

462,  463: 
that  goods  do  not  answer  contract  may  be  shown  in  mitigation  o^  466. 
in  an  action  on  attachment  bond,  466. 
where  one  defends  a  suit  at  request  of  another,  466. 
whether  they  can  exceed  the  penalty,  in  suit  on  a  bond,  466. 
in  actions  on  bonds,  or  contracts  of  indemnity,  466,  467. 
in  action  for  rcfusini^  to  give  possession  of  demised  premises,  467. 
for  defective  construction  of  a  steamboat,  467. 
in  respect  to  I  he  object  of  the  contract,  are  allowable,  467. 

hut  not  such  as  are  occasioned  in  respect  to  the  party's  own  afiairs,  467. 
in  action  against  tenant  for  not  repairing,  467. 

by  innocent  vendor  of  goods,  without  title,  against  his  prior  vendor^  468. 
party  confounding,  by  his  own  act,  the  measure  of  what  he  was  to  receive, 

vacates  his  whole  claim,  468. 
on  a  written  contract  for  payment  of  a  sum  certain,  467. 
of  interest,  by  way  of  damages,  468  t9  47  j. 

must  be  calculated  according  to  law  of  place  where  contract  is  to  be 

performed,  471. 
mode  of  casting,  where  partial  payments  have  been  made,  471. 
in  an  action  for  a  wrong,  475  to  478. 

when  the}  should  exceed  the  naked  injury  sustained,  475. 
when  smart  money  is  allowed, -476,  537. 

where  defendant's  conduct  has  been  malicious,  wilful,  or  cruel,  476. 
for  enticing  away  indented  servant,  476. 
for  throwing  poisoned  barley  on  plaintiff's  premises,  476. 
for  seduction,  475. 

for  breach  of  promise  of  marriage,  475. 
in  trover  or  trespass  for  goods,  476,  477. 
in  action  for  trespass  on  lands,  478. 
for  a  false  return,  478. 
for  an  escape,  478. 

against  an  attorney,  for  neglecting  to  defend  a  suit,  478. 
in  reference  to  the  lime  when  the  action  is  commenced,  and  the  fonn  of 
proceeding  in  the  same,  479. 
party  cannot  recover  more  than  he  claims,  479. 
but  he  may  remit  excess,  if  any,  479. 
can  only  recover  such  as  arose  before  suit  brought,  479. 

exception  in  a  suit  for  seduction,  480. 
but  interest  may  be  brought  down  to  time  of  judgment,  479. 
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Terdict  appearing  to  have  been  rendered  for  cause  of  action  arising  after 
suit  brought,  is  erroneous,  480. 
how  assessed  where  there  are  several  defendants,  48L 
in  action  by  tenant  against  landlord  who,  under  claim  for  rent,  levies  more 

than  is  due,  554.  * 

in  suit  against  sheriff  or  jailer,  for  refusing  to  release  prisoner,  557. 
DEATH, 

when  it  will  abate  suit,  106. 
jLjfi  or  supersede  execution,  514. 

DEBT, 
^1  declarations  in,  30  to  39. 

table  of  defences  in,  and  evidence  under  the  general  issue,  132. 
damages  in,  are  merely  nominal,  461. 

lies  on  a  constable's  bond,  in  favor  of  any  one  aggrieved,  561. 
against  sheriff  or  cpnstable,  for  an  escape,  35. 
DECEIT, 

declarations  for,  83,  84. 

person  of  whom  false  representation  is  made  may  be  a  witness  for  plaintiff,  85. 
.  in  action  for,  not  necessary  to  prove  malice,  85. 

^^  DECLARATION, 

nature  of,  18. 
general  requisites  of,  18. 

1.  it  must  agree  with  process,  18. 

in  names  of  parties,  IH  to  21. 

in  number  of  plaintifiQ^,  21. 

in  number  of  defendants,  21. 

in  character  of  parties,  22. 

but  need  not,  as  to  cause  of  action,  22. 

2.  it  must  state  all  the  essential  facts,  with  the  necessary  degree  of  cer- 

tainty, 22. 
as  to  who  are  the  parties,  22. 
time  and  place  must  be  stated,  22, 23. 
material  facts  must  be  stated  with  certainty  and  accuracy,  24. 

3.  the  particular  requisites  of,  24. 

its  commencement,  24. 

statement  of  the  cause  of  action,  25  to  29. 

consideration  of  agreement,  must  be  stated,  26. 
contract  how  set  forth,  27. 
averments,  when  necessary,  28. 
averring  an  excuse  of  performance,  29. 
notice,  when  to  be  averred,  29. 
^  requ^t  when  to  be  stated,  29. 

consideration  need  not  be  stated,  as  to  ceotracts  under  seal,  29. 
several  counts,  97  to  99. 
conclusion  of,  96. 
FORMS  OF,  80  to  99.  ' 

in  de6t,  30  to  39. 

on  a  judgment,  80. 
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remarks,  31. 
on  a  penal  bond  to  pay  money,  31- 

excuses  for  not  making  profert,  32. 
on  a  jail  bond  assigned  to  plaintiff,  32. 
how  to  plead,  so  as  to  avoid  a  variance,  34. 
against  a  constable  for  not  returning  an  execution,  35. 
for  a  penalty  given  by  statute,  38. 

remarks  as  to  suits  of  that  nature,  35  to  -38. 
in  covenant,  39  to  42. 
on  a  sealed  note,  39. 
on  an  indenture  of  lease,  for  rent,  40. 
remarks,  40. 

premises  need  not  be  described  at  length,  41. 
time  ^hen  rent  became  due  must  be  specified,  41. 
for  not  repairing,  41. 
two   breaches  of  same   covenant  cannot  be  assigned   in  arnxne 

count,  41. 
breaches  how  assigned,  42. 
in  aasutnpsitf  42  to  80. 

on  special  agreements,  42,  &c. 

to  receive  plaintiff  into  defendant's  service,  42. 

for  discharging  plaintiff  from  service  before  the  end  of  his 

term,  43. 
for  not  putting  up  a  building,  44. 

breach  of  contract,  and  request  to  perform  must  be  stated,  44. 
if  contract  in  writing,  should  be  so  stated,  45. 
special  damages  must  be  stated,  45. 
should  not  claim  damages  which  appear  on  its  face  to  have 

arisen  after  suit  commenced,  45. 
against  an  attorney  for  not  appearing  in  a  cause,  44. 
for  negligence  in  conducting  a  suit,  46. 
form  where  case  is  brought,  47. 
against  vendee,  for  not  accepting  wheat,  48. 

advisable  to  add  a  count  for  goods  bargained  and  sold,  48. 
delivery  or  tender  of  wheat  must  be  averted,  49. 
against  vendor,  for  not  delivering  wheat,  49. 
payment  or  tender  must  be  averred,  49. 
against  a  vendor,  on  a  warranty  of  soundness  in  a  horse*,  50. 
remarks,  50, 51. 
warranty,  how  to  be  stated,  51. 
payment  when  to  be  aVerred,  51 . 
another  form,  for  breach  of  warranty,  51. 
on  a  warranty  of  soundness  on  exchange  of  hones,  52. 
on  an  implied  warranty  of  goods  sold,  52. 
against  bailees,  53. 

against  depositary,  for  not  taking  care  of,  and  safely  retomiiig 
goods,  53. 
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mandatary,  for  negligently  losing  goods  received  to  car- 
ry, 53. 
borrower,  for  negligently  galling  the  back  of  a  hone,  64. 
pledgee,  for  carelessly  losing  goods  pawned,  54. 
hirer,  for  riding  a  horse  improperly,  55. 
'    watchmaker,  for  losing  a  watch  delivered  to  him  to  re- 
pair, 56. 
for  not  delivering  the  watch,  56. 
farrier,  for  badly  shoeing  a  horse,  57. 
carrier,  for  the  loss  of  a  box,  57. 
remarks  as  to  declarations  against  bailees,  57,  58. 
against  an  agent,  for  not  accounting  for  goods  entrusted  to  him 
to  sell,  59. 
on  his  implied  promise  of  authority,  60. 
for  a  penalty  given  by  statute  to  party  injured,  60. 
for  a  reward  offered  by  defendant,  for  discovery  of  an  offender,  61. 
for  breach  of  a  marriage  promise,  61. 

offer  and  request,  when  and  how  to  be  stated,  62. 
on  inland  hills  of  exchange,  62. 

drawer,  being  payee,  against  acceptor,  62. 
drawer,  not  being  payee,  against  acceptor,  63. 
payee,  not  being  drawer,  against  acceptor,  63. 

delivery  of  bill  to  holder  need  not  be  averred,  68. 
endorsee  against  acceptor,  63. 
payee  against  drawer,  64. 
endorsee  against  drawer,  64. 

averment  of  presentment,  necessary,  64. 
so  as  to  notice,  64. 
endorsee  against  endorser,  65. 
on  ^promissory  notes,  65. 

payee  against  maker,  65. 

delivery  need  not  be  averred,  65. 
if  only  one  of  several  joint  makers  sued,  the  other  need 
not  be  noticed,  65, 
endorsee  against  maker,  66. 

against  payee,  or  other  endorser,  66. 
holder  against  maker,  67. 

payee  against  maker,  of  note  payable  by  instalments — all 
due,  67. 
where  a  part  only  is  due,  67. 
general  money  countsi  which  are  always  proper,  68. 

when  joined  with  a  special  count,  plaintiff  may  elect,  68. 
£ommon  cownta,  69. 

plaintiff  need  not  prove  precise  sum  stated,  69. 
breach,  how  stated,  70. 
for  use  and  occupation,  69. 

place  where  premises  lie  should  not  be  stated,  69. 
for  toll  of  bridge,  or  turnpike,  70. 

Vol.  IL  T^T 
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for  goodi  baigiiiied  and  lold,  70. 
for  goods  Mid  and  deliTOied,  70. 
for  cropf  sold  aad  delivered*  71. 
for  neceeMiies  found,  71. 
for  horw  meat,  ttabling,  pasturing,  ^.  71. 
for  hire  of  horMs,  carriagee,  or  goods,  71. 
for  lighterage,  wharfage,  and  warehouse  room,  71. 
for  the  good  wil}  of  a  business,  71. 
for  work  and  labor  generally,  71. 
for  work,  labor,  mid  materials  founds  72. 
on  an  award,  73. 

remarks  respecting  common  counts,  73. 
eomnmon  money  cowUs,  73. 
for  money  lent,  73. 

money  paid,  laid  out  and  expended,  73. 
money  had  and  received,  73. 

on  account  stated,  or  balance  struck,  upon  settlement,  73. 
when  and  how  common  money  counts  may  be  consolidated 
into  one,  74. 
against  a  party  revoking  a  submission  to  arbitrators,  76. 

remarks,  74. 
by  assignee  of  a  chose  in  action — aasignor  being  dead,  76. 
how  to  shape  declaration  so  as  to  meet  the  case  of  parties  suing  or 
sued  in  special  characters,  76. 
suit  by  a  surviving  creditor,  76. 
against  a  surviving  debtor,  76,  77. 
by  or  against  husband  and  wife,  76,  77. 
by  assignees  of  an  insolvent  debtor,  76. 
by  an  executor  or  administrator,  78. 
profert  of  letters  testamentary,  78. 
of  letters  of  administration,  78. 
how  to  state  promise  to  person  suing  in  a  special  character,  77. 
a  review  of  the  points  decided  on  certiorari  in  relation  to  declara- 
tions in  assumpsit,  78  to  81. 
in  trespass  on  the  case,  81  to  92. 

against  an  attorney,  for  negligence  in  not  suing  a  note,  81. 
for  fraud  in  the  exchange  of  horses,  81. 
for  a  fraudulent  concealment  on  a  sale,  82. 

on  a  sale  *'  with  all  faults,"  82. 
for  a  fraud  in  a  sale  of  goods,  83. 
for  falsely  representing  a  third  person  as  fit  to  be  trusted,  84. 

remarks,  84. 
by  the  proprietor  of  a  barouche,  against  his  servant*  for  careless 

driving,  85. 
against  a  constable,  for  an  escape  on  a  warrant,  85. 
reiqarks,  86. 

under  allegation  of  a  voluntary  escape,  a  negligent  one 
may  be  proved,  86. 
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against  a  constable  for  not  amstiag  defendant  upon  wairant,  87. 
for  defendant's  dog  biting  sheep,  87. 

notice  to  owner,  or  knowledge,  of  dog's  mischievous  habits, 
when  to  be  proved,  87. 
for  keeping  a  ferocious  dog,  &c.  which  injured  plaintiff,  88. 
for  injuries  occasioned  by  defendant's  ox  running  at  plaintiff,  88. 
for  a  nuisance  in  erecting  a  hog-stye,  89. 
for  harboring  and  concealing  plaintiff 's  wife,  89. 

or  child  or  servant,  89. 
for  criminal  conversation,  90. 
for  debauching  plaintiff's  daughter,  90. 
by  a  master,  for  enticing  away  a  servant  or  apprentice,  91. 
remarks  as  to  declarations  in  trespass  on  the  case,  91,  92. 
in  trover,  92. 
in  tre9ffa88,  93  to  96. 

for  trespass  on  lands,  9d. 

by  cutting  and  carrying  away  timber,  &c.  94. 
for  entering  plaintiff's  house,  95. 
for  the  battery  of  a  servant,  95. 
for  adultery  with  plaintiff's  wife,  95. 
for  taking  goods,  &c.  96.  * 

conclusion  of  a  declaration,  96. 
of  the  use  of  several  counts  in,  97  to  99. 
defects  in,  cured  by  verdict,  ^9. 
DECLARATIONS, 

of  a  party,  when  evidence,  411.    See  Evidbncb. 
when  a  part  of  the  res  g$$t4B,  411, 412. 
DEEDS, 

acknowledged,  are  evidence  of  themselves,  890. 

but  may  be  rebutted,  390. 
before  whom  they  may  be  acknowledged,  390. 

justices  of  the  peace,  390. 
forms  of  certificates  of  acknowledgment,  391. 

by  acknowledgment  of  a  person  known  to  the  justice,  991. 

of  a  person  unknown  to  justice,  but  who  is  identified  by  a  witness,  99l. 
of  husband  and  wife  known  to  justice,  391. 

where  they  are  unknown  to  justice,  but  are  identified  by  a 
witness,  392.  ^ 

of  four  persons — two  known  and  two  identified,  893. 
of  a  person  conveying  by  virtue  of  a  power  of  attorney,  993. 
of  a  deputy  sheriff,  of  a  deed  executed  by  him  in  the  name  of  the 

sheriff,  39d. 
of  wife,  and  proof  of  identity  of  husband  by  witness,  995. 
of  proof  by  subscribing  witnesses,  994,  995. 

by  a  subscribing  witness  known  to  the  justice,  994. 

unknown  to  the  justice,  but  identified  by  another,  904. 
as  to  the  identity  of  the  husband,  and  acknowledgMtel  bj  wife-^ 
wife  and  witness  both  known  to  justice,  995. 
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tAe  like,  when  wife  and  witoeet  m  unknown  to  justice,  but 
are  identified  by  another  witneie,  895. 
certificate  of  county  clerk,  when  necetsaxy,  396. 

form  of,  396. 
acknowledgment  is  prima  facie  evidence  of  officer's  authority,  396. 
DEFAULT.    See  Judgment. 

in  appearing  on  return  day,  is  not  an  admission  of  plaintiff's  demand,  335,  485. 

will  not  prevent  defendant  from  making  his  defence,  301,  486. 
judgment  by,  cannot  be  taken,  485. 
DEFENCE, 

table  showing  the  various  defences  in  bar,  130. 
in  actions  on  contracts  not  sealed,  130  to  132. 
on  contracts  under  seal,  132  to  134. 
in  debt  on  a  record  or  judgment,  134,  135. 
on  statutes,  136. 

in  actions  for  torts  or  wrongs,  136. 
matter  of  defence  to  a  former  action  a  bar  to  second,  173,  175, 198. 
when  party  let  in  to  defend,  though  he  did  not  appear,  301, 486. 
DELIVERY, 

declaration  for  not  delivering  goods,  49. 
when  venSor  must  aver  and  prove,  49. 
how  far  want  of,  is  evidence  of  fraud,  530  to  535. 
DEMAND, 

when  necessary  on  contract  to  be  paid  \p.  specific  articles,  257,  258. 
not  necessary  in  case  of  an  agreement  to  pay  money,  259. 
upon  an  accountable  receipt  for  goods,  when  unnecessary,  259. 
of  notes  payable  on  demand,  at  a  particular  place,  necessary,  260. 
on  a  guaranty  to  pay  the  debt  of  another,  yet  to  be  contracted,  260. 
of  a  bailee,  not  necessary,  260. 
DEMURRER, 

definition  of,  285. 

when  general  or  special,  286. 

when  advisable,  10,  11,  17. 

form  of  a  general  demurrer  to  a  declaration,  286. 

to  a  plea,  286. 
form  of  assigning  causes  of,  286. 
joinder  in,  287. 

must  be  decided  by  justice,  287. 
rules  for  giving  judgment  upon,  287. 
when  prior  pleadings  may  be  objected  to,  287. 
common  pleas  may  decide  on  appeal,  as  to  validity  of  demurrer  overruled 

by  justice,  287. 
review  of  cases  where  it  will  lie  to  a  declaration  in  assumpsit,  78  to  81. 
to  evidence,  inapplicable  to  this  court,  336. 
judgement  upon,  485. 
DEPARTURE 

in  pleading,  what  is,  285. 
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when  an  adjournment  will  amonnt  to,  310. 
judgment  of,  when  rendered,  489,  490. 
DISCRETION 

of  justice  in  admitting  or  rejecting  evidence,  and  as  to  time  and  manner  of 
receiving  it,  456  to  460. 
as  to  collateral  questions  arising  on  the  trial,  457. 
as  to  variances  and  amendments,  457,  458. 
as  to  which  party  shall  open  or  close,  458. 
as  to  the  order  in  which  proofs  shall  be  introduced,  458. 
as  to  the  conduct  of  the  cause,  generally,  458, 459. 
DOCKET 

of  justice,  when  evidence,  386. 

transcript  of,  how  made  and  authenticated,  886,  387. 
within  what  time  judgment  to  be  entered  in,  492. 
how  to  be  kept,  493. 
form  of  entries  in,  494,  495. 

transcript  of,  in  order  to  make  judgment  a  lien,  492,  496. 
DOGS, 

when  notice  to,  or  knowledge  by,  owner,  of  their  mischievous  propensities 

must  be  proved,  87. 
declarations  for  injuries  by,  87, 88.  • 

DOUBLE  AND  TREBLE  COSTS, 
who  entitled  to,  499,  500. 
what  are,  and  in  what  cases  allowed,  499,  500. 
belong  to  party,  and  not  to  officers  of  the  courtf  500. 
DRUNKENNESS, 

when  a  defence  to  an  action  on  a  contract  145  to  147. 
no  defence  to  an  action  for  a  wrong,  147  n.  (n). 


E 

ENDORSEMENT 

on  execution,  of  time  of  levy,  how  made,  and  its  effect,  546. 
ENTRY, 

when  justification  of,  is  a  justification  of  matters  laid  in  agg^vation,  277. 

entries  in  a  justice's  docket,  494,  495. 
ERASURES, 

when  they  avoid  a  contract,  154. 

at  what  time  presumed  to  have  been  made,  154. 
ESCAPE, 

what  is  the  proper  action  for,  35. 

requisites  of  declaration  for,  35,  85. 
form  of,  against  a  constable,  85. 

prisoner  leaving  jail  on  a  habeas  corpus,  does  not  subject  officer  to  ac- 
tion for,  86. 

officer  cannot  retake  prisoner  after,  86. 

what  may  be  recovered  in  action  for,  35. 

action  for»  to  be  brought  within  one  year,  86. 


614  INDEX.- 

« 

ESCAPE—cofUinued. 

effect  of  assent  to,  by  officer,  86. 

action  against  constable  for,  563. 
damages  in,  478,  563. 

what  safficient  proof  in  action  for,  562,  569. 

when  escape,  or  release  of  defendant,  is  a  discharge  of  d^t,  562. 

when  constable  nuay  recorer  against  defendant,  after  a  Toluntaiy  escape^ 
562. 
EVIDENCE. 

person  as  to  whos^  credit  a  false  representation  is  made  may  be  a  witness  for 
plaintiff,  85. 

of  lunacy  sufficient  to  avoid  a  contract,  145. 

when  parol  evidence  admissible  to  vary  written  contract,  151  n.  (22). 

when  judgpoaent  is  conclusive  evidence  of  the  subjects  litigated,  165  to  173. 

of  fraud  or  breach  of  warranty,  may  be  given  by  defendant  in  diminu- 
tion of  plaintiff's  claim,  175. 

of  title  to  centre  of  highway,  by  adjoining  occupant,  what  necessary,  273. 

demurrer  to,  inapplicable  to  this  court,  336. 

officer's  return,  prima  facie  evidence,  even  between  third  persons,  S40. 

its  general  nature  and  importance,  374. 

THE  GENERAL  RULES  OF,    375. 

1.  wMcheoer  side  has  the  affirmative  of  the  question  hat  tk€  hwrderi  of 

proof  375. 
except  where  a  breach  of  duty  is  imputed,  376. 
or  where  fact  is  peculiarly  within  the  party's  knowledge,  376. 

2.  it  is  always  sufficient  to  prove  the  substance  of  the  isstie,  376. 

proof  of  payment,  within  thb  rule,  376. 

of  the  number  of  trees,  in  trover  or  trespass,  377. 
of  the  sum,  in  an  action  on  a  simple  contract,  377. 
of  escape,  in  an  action  for  escape  of  husband  and  wife,  377. 
immaterial  averments,  when  they  need  not  be  proved,  377. 
•     records,  writings  or  contracts  must  be  proved  as  laid,  377  to  381. 
in  an  action  qui  tarn,  for  usury,  380. 

when  proof  of  residence,  or  description  of  parties  to  contract  ma- 
terial, 381,  382. 
time  and  place  mentioned  in  pleadings  when  material,  881,  382. 
where  declaration  is  general,  proof  of  part,  either  in  kind,  quantity 

or  Falue  is  sufficient,  382. 
matters  presumed  or  implied  in  law,  do  not  require  strict  proof, 

382,58. 
in  action  for  penalty  for  selling  spirituous  liquors,  382. 
rule  that  proof  must  correspond,  substantially,  with  declaration  or 
plea,  applies  to  justices'  courts,  382. 
but  objection  for  variance  must  be  taken  at  the  trial,  382. 
what  variances  are  cured  by  statute,  383. 
3.  the  best  evidence  is  to  be  prodv>ced  which  the  nature  of  the  case  ad- 
mUs,  384. 
this  rule  relates  principally  to  written  evidence,  and  subscribing 
witnesses,  384. 
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writings  must  be  produced  in  eyidence,  384. 

and  eo  of  subscribing  witnesses  to  prove  them,  884. 

exeiptioM,  384  to  386. 

.  where  writing  is  of  a  public  nature — as  a  record,  384. 
when  an  exemplified  or  sworn  copy  will  do,  384. 
office  copies,  385. 

copies  of  affidavits  served,  385. 
verdict  when  evidence  without  the  judgment,  385. 
proceedings  in  a  cause  before  a  justice  how  proved,  385,  386. 
by  a  certified  transcript,  386. 

how  to  be  made  and  certified,  386,  387. 

when  and  how  to  be  authenticated  by  county  clerk, 

386. 
how  far  conclusive,  387. 
by  his  docket,  386. 
sworn  copies  admissible  whenever  writing  is  of  a  pubUc  na- 
ture, 387,  388. 
so  oT  certified  copies  by  town  clerks  and  other  officers,  388. 

form  of  certificate,  388. 
confession  of  party  will  not  dispense  with  production  of 

instrument,  388. 
sworn  copies  how  proved,  388. 
copies  of  copies  when  admissible,  389. 
rule  that  instrument  must  be  produced  does  not  extend  to  me- 
moranda, notices,  acknowledgments,  &c.  389. 
when  the  production  of  one  of  several  subscribing  witnesses 

sufficient,  389. 
not  necessary  to  produce  the  writer  or  signer  of  a  contract,  389. 

proof  of  his  hand  writing  sufficient,  389. 
deeds  acknowledged  prove  themselves,  390. 
but  are  only  presumptive  evidence,. 390. 
certificate  made  evidence  by  statute  needs  no  proof  of  its  gen- 
uineness, 890. 
admission  of  the  execution  of  a  simple  contract  dispenses  with 
yubscribing  witness,  397. 
'  but  not  as  to  eealed  instruments,  397. 
when  best  evidence  is  out  of  party's  power,  it  need  not  be  pro- 
duced, 397. 
what  is  a  sufficient  excuse  for  not  producing  subscribing 
witness,  697. 
what  is  then  the  next  best  evidence,  397,  398. 
how  to  proceed  where  instrument  is  lost  or  destroyed,  899, 
or  in  hands  of  opposite  party,  399. 
notice  to  party  to  produce  it,  399. 
party  himself  may  be  a  witness  to  prove  best  evidence  out 
of  his  power,  401. 
but  not  until  its  previous  existence  has  been  proved, 
401. 
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form  of  his  oath,  402. 

his  teitimooy  to  be  confiaed  to  question  of  loss,  401, 
402. 

opposite  party  may  be  sworn,  to  show  that  the  best  evi- 
dence is  attainable,  402. 

this  testimony  is  addressed  to  court,  and  not  to  the 
jury,  402. 

when  necessary  to  prove  paper  produced  under  no- 
tice, 403. 

4.  Tproofthat  pu6/ic  officera  are  reputed  to  he  suchy  sufficient,  with- 

out produ>cing  their  appointments^  403. 
and  they  are  presumed  to  have  taken  the  regular  oaths,  403. 

5.  officers  presumed  to  have  done  things  required  of  them  by  law, 

403. 
and  that  the  necessary  preliminary  steps  to  their  official  acts 
have  been  taken,  403. 
but  otherwise  as  to  steps  necessary  to  confer  jurisdiction 
on  inferior  courts,  404.     * 
consequences  of  an  ascertained  jurisdictional  defect,  404,  415. 

6.  hearsay  is  not  evidence,  406. 

exceptions,  406  to  413. 

to  prove  pedigree,  death,  relationship,  marriage,  number 

of  children,  &c.  406. 
when  the  declarations  of  a  third  person,  or  entries  made 
by  him,  are  admissible,  407,  411. 
when  they  are  a  part  of  the  res  gesta,  411. 
admissions  of  a  party,  408. 

whether  in  writing  or  by  parol,  410. 
of  one  beneficially  interested,  408. 
of  a  joint  debtor,  or  co-plaintiff,  408. 
of  a  partner,  when  admissible  to  charge  his  copart- 
ner, 408. 
not  when  made  with  a  view  to  a  compromise,  410. 
by  one  of  several  joint  wrong-doers,  408. 
the  whole  must  be  taken  together,  410. 
by  a  mere  trustee  or  nominal  plaintiff,  409.     See  Ad- 
missions. 
acts  and  admissions  of  an  agent,  409. 
recitals  in  a  deed,  410. 
receipt  of  a  bond  and  warrant  of  attorney  is  evidence  of 

their  existence,  410. 
what  a  person  has  sworn  to,  as  a  witness^  is  evidence 
against  him,  411. 
entries  made  by  deceased  persons,  when  evidence, 

112. 
when  and  how,  what  a  witness  has  sworn  to  in  a  for- 
mer suit,  may  be  given  in  evidence,  413. 
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7.  verdicts,  judgmerUe  and  decrees  are  evidence  between  the  same 

parties,  413. 
but  plainti£f  in  second  suit  must  sue  in  same  character  as  in 

the  first,  413. 
parties  need  not  be  nominally  the  same  in  both  suits,  413. 
evidence  a^inst  all  claiming  under  the  parties  to  the  suit, 

413. 
when  against  a  warrantor,  413. 
a  record  or  judicial  proceeding  always  evidence  of  its  own 

existence,  414. 
verdict  or  judgment  not  conclusive  unless  rendered  on  the 

merits,  414. 

8.  the  judgment  of  a  cowrt  of  exclusive  jurisdiction  is  conclusive 

between  the  same  parties,  on  the  same  matter  coming  inci- 
dentally in  question  in  another  court,  414.  * 
probate  of  a  will  conclusive  as  to  validity  of  will,  414. 
condenuiation  of  goods,  &c.  in  a  court  of  admiralty,  414. 
conviction  for  an  offence  before  a  justice,  414,  415. 

regularity  of,  need  not  be  showii,  415. 
acts  of  courts  of  special  and  limited  jurisdiction,  415. 

may  be  questioned  by  showing  a  want  of  jurisdiction  of 
subject  matter,  415. 
judgments  confessed  with  a  view  to  cheat  creditors,  515. 
sentence  of  a  foreign  court,  415. 
judgment  of  a  court  in  another  state,  415. 
presumptive  evidence,  404. 

nature  of,  and  when  admissible,  404  to  406. 
of  the  legitimacy  of  a  child,  405. 

how  disproved,  405. 
of  the  illegitimacy  of  a  child  bom  after  a  divorce,  405. 
of  payment,  what  amounts  to,  405,  406. 

of  judgments  more  than  twenty  years  old,  406. 
repelled  by  showing  a  payment  of  part,  406. 
of  parol  evidence  to  explain  or  contradict  toritten  testimony,  416. 

not  admissible  where  meaning  of  the  instrument  is  clear  and  precise, 
416. 
otherwise  where  it  is  obscure  or  ambiguous,  416. 
so  where  ambiguity  arises  on  attempting  to  carry  instrument  into 
effect,  417. 
of  men  conversant  with  the  particular  su^ect,  trade,  or  business,  416. 
to  explain  abbreviations,  416. 

or  meaning  of  words  which  denote  two  different  things,  416. 
as  to  the  subject  matter  of  the  contract,  417. 
evidence  may  be  given  of  another  writing  executed  at  same  time  with 

main  oue,  417. 
an  absolute  bill  of  sale  may  be  shown  to  have  been  intended  as  a  mort* 

gage,  417. 
ta  supply  blanks  and  clerical  omissions,  417. 

Vol.  n,  78 
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a  receipt  may  be  contradicted  or  explained,  417, 418. 

9o  of  a  clause  in  a  deed  or  bill  of  sale  admitting  receipt  of  conndeia- 

tion,  418. 
to  contradict  acknowledgment  of  value  received  in  a  note,  418. 
to  show  fraud  or  illegality  of  consideration,  418. 
to  show  a  time  of  delivery  different  from  the  date,  418. 
where  a  contract  is  partly  in  writing,  and  partly  by  parol,  418. 
books  of  account  when  evidence,  418.    See  Books  op  Account. 
of  the  incompetency  of  witnesses,  425.     See  Witnesses. 
of  the  consequences  of  admitting  improper  evidence,  453. 

if  a  fact  improperly  proved  be  afterwards  established  by  legal  evidence^ 

453. 
objection  to  evidence  must  be  made  when  ofifered,  454. 

when  it  should  state  the  particular  grounds,  454. 
if  no  objection  appears  on  justice's  return,  the  court  of  error  will  pre- 
sume the  defect  was  supplied,  454. 
and  that  witnesses  were  sworn ;  although  return  does  not  state  it» 
454. 

consequences  of  rejecting  proper  testimony,  453.  J 

how  evidence  returned  on  certiorari  will  be  considered  and  weighed,  454.  \ 

justice's  discretion  in  admitting  or  rejecting  evidence,  and  as  to  the  time  and  | 

manner  of  receiving  it,  456.^ 

EXAMINATION  j 

of  witnesses,  how  conducted,  442.     See  Witnesses.  i 

EXECUTION.  ! 

levy  and  sale  on  a  junior  one  is  valid,  and  party  must  look  to  the  officer^  j 

540,  548. 
priority  of,  and  to  other  liens,  how  determined,  538. 

on  a  judgment  against  joint  debtors,  where  a  part  only  are  served  with  pro- 
cess, 510. 
endorsement  on  such  an  execution,  510. 
against  defaulting  witness,  for  fine,  form  of,  and  how  executed,  321. 
against  a  defaulting  juror,  363. 
how  far  a  levy  upon  property  wrongfully  taken  may  be  shown  in  mitigation 

of  damages,  in  an  action  against  the  taker,  477. 
on  judgment  against  executors,  &c.  when  to  issue,  492. 
issued  by  a  justice, /orroo/*,  506,  508. 

when  to  contain  a  clause  authorizing  an  arrest,  506  and  n.  (1). 
form  of  affidavit  to  obtain  such  an  execution,  507. 
issued  by  county  clerk,  where  a  transcript  has  been  filed,  509. 
when  to  be  made  returHlble,  508,  509. 
consequences  of  a  mistake,  508, 
endorsement  upon,  directing  the  collection  of  interest,  510. 
endorsement  on  ekecution  against  joint  debtors,  511. 
when  and  how  it  may  be  renewed^  511,  512. 

may  be  renewed  after  expiration  of  justice's  term  of  office,  514. 

but  not  if  there  was  a  levy  and  no  sale  under  the  first  execution^ 
545. 


INDEX.  619 

EXECUTION— continued. 

if  renewal  not  sig^ned,  constable  a  trespasser,  511  n.  {Ji). 
whether  justice  should  renew,  without  a  return  by  constable,  512. 
effect  of  renewal,  512. 
form  of  a  general  renewal,  513. 

of  a  renewal  for  part  of  amount,  513. 
what  amounts  to  a  satisfaction  of,  512. 
when  ti  further  execution  may  be  issued,  513. 
not  until  first  is  returned,  513. 
otherwise  justice  will  be  a  trespasser,  513. 
if  sued  out  wrongfully,  an  action  lies,  without  proving  malice,  513. 
how  superseded,  514. 

by  death,  or  other  change  of  parties,  514. 

but  when  dated  before  death  of  party,  it  may  be  executed  after,  514. 
how  soon  to  iestu,  515. 

against  persons  not  freeholders  or  residents,  515. 

oath  in  such  cases,  515. 
against  freeholders  or  residents  of  county,  515. 
on  a  judgment  for  certain  statute  penalties,  515  n.  (5). 

how  endorsed,  515  n.  (5). 
whether  statute  delaying  execution  for  one  year  after  death  of  party, 

applies  to  this  court,  514  n.  (9).  '    • 

what  proof  necessary,  to  obtain  execution  immediately,  515,  516. 
when,  and  how,  application  to  be  made,  515  to  517. 

when  notice  of,  necessary,  516.  * 

form  of  notice,  517. 
service  of,  how  made,  517. 
affidavit  of  service  of,  517. 
oath  to  obtain  an  immediate  execution,  518. 
must  be  issued  within  two  years,  518. 

unless  justice *s  term  of  office  has  expired,  518. 
or  unless  he  has  been  re-elected,  518. 
how  stayed,  519. 

form  of  bond,  519. 
approval,  520. 
if  issued  before  due,  justice  liable,  520. 
service  of,  by  whom  to  be  made,  520. 

constable  bound  to  search  for  goods,  520. 

what  is  a  sufficient  search,  538. 
if  goods  not  found,  when  body  to  be  taken,  520.  * 

officer  not  bound  to  execute,  if  judgment  is  void,  520. 
what  may  be  taken  on,  and  sold,  520.  § 
meaning  of  ''goods  and  chattels,"  520. 
leasehold  property,  or  terms  for  years  cannot  be  taken,  521. 
but  otherwise,  of  personal  chattels,  521. 
necessary  wearing  apparel  exempt,  521. 
tools  of  a  mechanic  liable,  521.    But  see  526. 
80  as  to  every  thing  raised  annually,  by  labor,  521. 
and  purchaser  of  crops  may  cut  and  carry  them  away,  52L 
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•uch  cbattelf  ai  a  tenant  haa  a  rigbt  to  remore,  liable,  521. 
but  not  thingt  fixed  to  the  freehold,  and  which  go  to  the 
521. 
what  considered  fixtures,  and  what  personal  propettj  that 
may  be  levied  on,  521,  522. 
money  may  be  taken,  or  bank  bills,  523. 

and  a  levy  on  bills  handed  to  a  constable  to  see  if  they  are 
good,  is  regular,  523. 
the  interest  of  a  pledgor  or  mortgagor  of  goods,  may  be  sold,  523. 
so,  the  interest  of  a  mortgagee,  after  forfeiture,  523. 
or  the  subscription  list  of  a  newspaper,  524. 

so  may  the  interest  of  a  joint  tenant,  tenant  in  common,  or  partner, 
in  the  joint  property,  524. 
in  such  a  case  the  purchaser  takes,  subject  to  an  account  t>e- 
tween  the  owners,  525. 
and  execution  may  be  stayed  until  such  account  is  taken, 
525. 
afler  levy,  officer  takes  joint  possession  with  the  other  owners, 

525. 
officer  liable  if  he  sells  the  entire  property  in  goods  owned  by 
two,  on  an  execution  against  one  only,  525. 
goods  in  the  custody  of  the  law»  not  liable,  524. 
nor  deeds,  writings,  &c.  524. 
'  nor  money  collected  for  defendant,  by  the  same  or  another  consta- 

ble, 524. 
what  goods  exempt  from  execution,  525,  526. 

articles  loaned,  &c    to  indigent  widows  and  females,  526 

n.  (18.) 
articles  exempted  under  act  of  April,  1842,  526. 
exemption  a  mere  personal  privilege,  527. 
when  defendant  bound  to  show  that  articles  are  necessary,  527. 
meaning  of  ''householder"  within  the  act^  527. 
fleeces  of  ten  sheep  exempt,  528. 

and  the  cloth,  &c.  made  from  the  same,  528. 
two  hogs  exempt,  afler  being  killed,  528. 
implements  of  husbandry  not  exempt  as  being  toola  of  a  me- 

chanic,  528. 
fraud  will  deprive  defendant  of  his  exemption,  528. 
«  effect  of  fraudulent  sales  or  assignment^of  property,  530. 

what  will  be  deemed  such,  530  to  536. 
goods  fraudulently  purchased  in  order  to  subject  them  to  exe- 
cution of  another  creditor,  536. 
how  constable  to  proceed  where  goods  are  claimed  by  a  third  person,  536, 
537. 
when  he  should  take  a  bond  of  indemnity,  537. 
form  of  bond,  537. 
when  binding,  538. 
of  taking  goods  which  lie  under  another  execution  a  long  time,  538. 
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or  where  other  circumstances  exists  showing  the  first  levy  fraudulent,  538. 
when  unchanged  possession  evidence  of  fraud,  538. 
when  the  first  levy  loses  its  priority,  539. 

consequences  of  defendant's  removing  his  goods  out  of  the  county  after  de- 
livery of  execution  to  constable,  540. 
extent  of  constable's  power  under,  in  searching  for  goods,  540. 

how  far  a  man's  dwelling  house  protects  his  property,  540,  541. 
when  officer  may  break  open  doors^  540. 
what  conatitiUea  a  good  levy,  under,  541  to  543. 

property  should  be  taken  into  officer's  actual  or  constructive  possess- 
ion, 541. 
and  should  be  subject  to  his  immediate  disposition  and  control,  542. 

but  they  need  not  be  removed,  541,  542. 
a  levy  not  always  a  satisfaction  of  judgment,  542. 
constable  cannot  pay  execution  with  his  own  money,  and  retain  right  to 

levy,  543. 
goods  taken  under,  are  bound  by  second  execution  delivered  to  same  offi- 
cer, without  actual  levy,  543. 
delivering  goods  to  a  receiptor,  543. 
form  of  receipt,  543. 
when  receiptor  discharged,  545. 
when  a  levy  considered  a  satisfaction  of  an  execution,  544. 
levy  and  sale  must  be  made  within  the  life  of  the  execution,  544. 
when  constable  may  sue  for  the  goods,  545. 
time  of  levy  must  be  endorsed  on,  545. 

form  of  endorsement,  546. 
form  of  inventory  to  be  attached  to,  546. 

endorsement,  prima  facie  evidence  in  favor  of  constable,  546.  , 

bow  sale  upon,  must  be  advertised,  547. 
form  of  constable's  advertisement  of  sale,  547. 

demand  for  goods  receipted  must  be  made  during  life  of  execution,  545. 
constable,  how  to  proceed  on  sale,  547. 
property  must  be  present,  547. 

and  must  be  pointed  out  specifically,  547. 
and  sold  in  separate  parcels,  547. 
no  greater  title  will  pass  to  purchaser  than  defendant  has,  547. 
constable  should  only  sell  enough  property  to  satisfy  execution,  548. 
he  should  levy  and  sell  in  due  season,  548. 
sale  should  We  postponed  if  no  bidders  attend,  548. 
officer  may  return  that  property  remains  on  hand  for  want  of  buyers 
548. 

sale  may  be  adjourned  to  a  differefit  time  and  place,  548. 

even  after  it  has  commenced,  548. 
when  bid  amounts  to  $50  or  more,  provisions  of  statute  of  frauds  must 
be  complied  with,  549. 
form  of  memorandum  of  sale,  in  such  a  case,  549. 
constable  may  proceed  after  his  term  of  office  expires,  548. 
proceedings  where  landlord  claims  rent,  549  to  554. 
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form  of  notice  to  be  giTeo,  by  landlord,  560. 

form  of  affidavit  to  accompany,  551. 
form  of  bond  by  tenant,  and  suretieg,  to  prevent  a  levy  for  rent,  551. 
taking  body  under,  for  want  of  goods,  554  to  556. 
who  privileged  from  arrest,  554.     See  Arrest. 
officer  should  first  make  diligent  search  for  goods,  655. 
plaintifif  may  direct  officer  to  take  security,  666. 

what  sufficient,  565.         . 
of  imprisonment,  under,  556. 
discharge  from,  556. 

form  of  affidavit  to  obtain,  556. 

duty  of  sheriff  or  jailer  on  receiving  affidavit,  556. 

who  may  discharge  prisoner,  557. 

effect  of,  557. 

another  execution  may  issue,  557. 
returns  to,  557. 

forms  of,  557,  558. 
endorsement  on,  where  judgment  is  for  statute  penalty,  558. 
cannot  be  served  by  constable,  when  in  his  6wn  favor,  558. 

nor  can  plaintiff  be  deputed  to  do  this,  558. 
is  an  entire  thing,  and  officer  commencing  must  finish  executing  it,  560. 

he  cannot  avoid  liability,  by  delivering  it  to  another,  560. 
if  plaintiff  consent  to  defendant's  discharge,  debt  is  extinguished,  562. 

but  not  where  he  consents,  ixder  escape,  that  he  remain  at  large,  562. 
of  return  of  prisoner  under,  or  recaption,  where  escape  was  involuntary,  562. 
effect  of  officer's  taking  security  for  debt,  ihstead  of  levying  execution,  564. 
when  stayed  or  suspended  by  certiorari,  563,  564.     See  Certiorari. 

by  appeal,  578.     See  Appeal. 
whether  constable  may  refund  to  defendant  money  collected,  579. 
power  of  justice  to  amend,  585. 
EXECUTORS  AND  ADMINISTRATORS, 
form  of  declaration  by,  76,  78. 

profert  of  letters  testamentary  or  of  administration,  78. 
when  defendant  may  set  off  claims  against  deceased,  in  suits  by,  195. 
of  the  judgment  against,  where  defendant  establishes  a  balance  in  his  fa- 
vor, 195. 
execution  upon,  not  to  issue  without  leave  of  surrogate,  195,  491. 
where  debtor  is  appointed  executor,  debt  is  extinguished,  222. 
EXEMPT  PROPERTY.  • 

what  property  is  exempt  from  execution,  525. 
EXPERTS, 

opinions  of,  when  adaiissfble  in  evidence,  445. 
EXTINGUISHMENT 

of  a  debt,  what  amounts  to,  152,  222. 
by  taking  a  higher  security,  152. 
appointment  of  debtor  as  executor,  222. 
marriage  between  debtor  and  creditor,  222. 
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of  the  action  for,  by  witnesses,  315. 

of  justices  of  the  peace,  500. 

of  witnesses,  315,  501.  « 

of  constables,  501. 

of  jurors,  501. 

for  serving  subpoena,  501. 

of  sheriff  on  execution  upon  a  judgment  docketed  in  clerk's  office,  502. 

when  constable  entiUed  to  poundage  on  execution,  502. 

he  can  make  but  one  charge  for  mileage  where  defendants  live  at  same 
place,  502. 
to  whom  witness  must  lopk.  for,  502.  ^ 

when  they  may  be  taxed  prospectively,  502. 
FINE. 

proceedings  on  fining  witness  for  not  attending  or  testifying,  319,  d&c. 
FIXTURES, 

what  are  so  considered,  521,  522. 
FORMER  RECOVERY, 
form  of  plea  of,  162. 
must  always  be  pleaded,  164. 
when  a  bar  to  a  second  suit,  164  to  173. 

in  an  action  where  plaintiff 's  cause  of  action  would  have  been  a  defence, 
173. 

where  plaintiff's  cause  of  action  was  admitted  by  way  of  mitigation, 
198,  200. 
when  evidence  in  second  suit,  413  to  415.  ^ 

FORMS 

of  pleading^,  from  declaration  to  surrebutter,  13  to  16. 

of  summons  against  several  defendants,  for  different  demands,  21. 

of  commencement  of  declaration,  24. 

declarations.     See  Declarations. 

bond  to  be  given  by  plaintiff  in  suit  on  a  lost  note,  68. 

profert  of  letters  testamentary,  78. 

or  of  administration,  78. 
affidavits  and  judgment,  where  justice  is  a  material  witness,  101, 102. 
affidavit  of  veriication  to  a  plea  in  abatement,  116. 
pleas  in  abatement,  117,  &c.     See  Abatement. 

beginning  and  conclusion  of,  114. 
of  craving  oyer,  122. 
pleas  of  general  issue,  in  the  different  actions,  139,  140. 

in  assumpsit,  140. 
.  in  debt,  140. 

in  covenant,  140. 

in  trover,  and  trespass  on  the  case,  140. 

in  trespass,  140. 
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special  pleas  in  bar,  162,  i&c.    See  Pleas. 

proceedings  on  arbitration,  229,  232  to  236.     Su  Abbitratiom. 

proceedings  where  title  to  land  comes  in  question,  274  to  276,  278. 

Title  to  Land. 
demurrers,  286. 

oaths,  examinations,  bond,  &c.  on  adjournment,  302,  306,  307«  309. 
subpoena  for  witnesses,  312. 

proceedings  by  attachment,  against  witness  for  not  appearing,  316  to  318. 
proceedings  to  obtain  a  commission  to  examine  witnesses,  324  to  326.     Ss« 
*  Commission. 

venire,  and  return  to,  338,  340. 
oath,  on  objection  to  constable,  339. 
proceedings  on  challenges  to  jurors,  348,  349. 
jurors'  oath,  3dO. 
witnesses'  oath,  351,  427. 

on  the  voire  dire^  434.  ^ 
proceedings  against  a  defaulting  juror,  362,  363. 

against  a  person  guilty  of  a  contempt,  368  to  370. 

against  a  witness  refusing  to  be  sworn,  372. 
clerk's  certificate  to  annex  to  transcript  of  justice's  docket,  387. 

to  annex  to  acknowledgment  of  a  deed  before  a  justice,  396. 
certificate  of  town  clerk  to  annex  to  copy  of  an  instrument  filed  in  his  of- 
fice, 388. 

of  acknowledgment  of  deeds,  &c.  by  a  justice,  391  to  396. 
releases  of  interest  between  party  and  witness, '439. 
interpreter's  oath,  442. 
confession  of  judgment,  487. 
^  affidavit,  where  sum  exceeds  $5(1,  488. 

entries  in  a  justice's  docket,  494,  495. 
certificate  to  transcript  from  docket,  496. 
affidavit  to  obtain  execution  authorizing  arrest,  507. 
execution  in  a  justice's  court,  508. 

issued  by  county  clerk,  509. 

endorsements  on,  510. 

renewal  of,  513. 
notice  of  intention  to  apply  for  immediate  execution,  517. 

affidavit  of  service  of,  517. 
oath  for  an  immediate  execution,  518. 
bond  to  stay  execution,  519. 

approval  of,  520. 
bond  to  indemnify  constable  for  selling  goods  on  execution,  537« 
receipt  for  goods  levied  upon  by  execution,  543. 
endorsement  of  levy,  on  execution,  546. 

inventory  of  goods  levied  oii,  546. 
constable's  advertisement  of  sale,  547. 
memorandum  of  sale  by  constable,  549. 
proceeding^  on  claim  of  rent,  by  landlord,  549,  &c. 

notice  by  landlord,  550. 
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affidavit  to  accompany  notice,  451. 
bond  by  tenant,  and  sureties,  to  prevent  a  levy  for  rent,  568. 
affidavit  to  obtain  discharge  from  jail,  556. 
constable's  return  to  an  execution,  557,  558. 
endorsement  on  execution,  where  judgment  is  for  certain  statute  penalties, 

558. 
instrument  to  be  g^ven  by  a  constable  and  his  sureties,  560. 
return  to  a  certiorari,  567. 

amended  or  supplemental  return,  578.  ' 

justice's  certificate  of  service  of  certiorari,  to  stay  execution,  578.* 
appeal  bond,  576. 
return  on  appeal,  578. 

certificate  of  service  of  appeal,  to  stay  execution,  580. 
FRAUD, 

when  it  may  be  shown,  to  impeach  conclusiveness  of  judgment,  415. 
deprives  a  party  of  the  exemption  of  his  goods  from  execution,  528. 
what  considered  a  fraudulent  sale  or  assignment  of  property,  580  to  586. 
when  goods  fraudulently  purchased  are  not  held  by  a  levy,  586. 
leaving  goods  levied  on,  in  possession  of  defendant,  is  evidence  of,  538. 
what  is  indicative  of,  as  between  conflicting  executions^  539. 
FRAUDS,  STATUTE  OF. 

parol  evidence  to  vary  written  contracts,  when  admissible,  151  n.  (22). 
to  be  complied  with,  on  sales  of  goods  on  execution  to  the  amount  of  $50, 
549. 
form  of  memorandum  in  such  case,  549. 
parol  evidence  to  vary  written  contracts,  when  admissible,  151  n.  (22). 
provisions  of,  to  be  complied  with,  on  sales  under  execution,  wherp  bid 
amounts  to  $50, 549.  • 

form  of  memorandum,  in  such  a  case,  549. 


G 

GENERAL  ISSUE, 

.   table  showing  what  is  evidence  under,  130  to  187. 
in  actions  on  parol  contracts,  130  to  182. 
on  sealed  contracts,  132  to  134. 
on  record  or  judgement,  134,  135. 
on  statutes,  136. 
for  torts  or  wrongs,  136. 
in  action  on  a  specialty  when  nil  debet,  or  non  est  factum,  132  n.  (7). 
when  special  matter  admitted  under,  in  suits  against  officers,  137  n.  (21). 
'  evidence  going  to  diminish  plaintiff's  claim  admissible  under,  187  n.  (21). 
forms  of  plea  of,  139,  140. 
in  assumpsit,  140. 
in  debt,  140. 

in  covenant  (no  general  issue,)  140. 
in  trover,  and  trespass  on  the  case,  140. 
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GENERAL  ISSUE— t»fUtnti€i{. 
in  trespaM,  140. 

when  notice  of  special  matter  may  be  giten,  onder,  105  to  10S. 
GOODS  BARGAINED  AND  SOLD, 

form  of  common  count  for,  70. 

when  declaration  must  be  special  for  not  accepting^,  48. 
form  of  declaration,  48. 
GOODS  AND  CHATTELS, 

meaning  of,  520,  521. 

what  may  be  sold  under  execution,  020,  dsG.     S$§  ExBOunoii* 
GOODS  SOLD  AND  DELIVERED. 

form  of  common  count  for,  70. 


H 


HAND-WRITING 

of  subscribing  witness,  when  proof  of,  admissible,  397. 

not  sufficient  when  deed  on  its  face  excites  suspicion  of  fraud,  397. 
may  be  met  by  proof  of  subscribing  witness's  bad  character,  398. 
or  by  |»oof  of  his  declarations  that  instrument  was  a  forgery,  398. 
HEARSAY 

not  admissible  evidence,  406. 

exceptions,  406  to  413.    S$e  Evidence. 
HIGHER  SECURITY  GIVEN.     See  Extinguishment. 

when  it  operates  as  an  extinguishment  of  demand,  152* 
HIGHWAY. 

plea  that  a  close  is  a  public  highway  270. 

cannot  be  tried  by  a  justice,  271. 
what  is  evidence  of  title  to  centre  of,  273. 

to  give  such  title,  street  must  be  dedicated  to  public,  and  accepted,  273. 
HUSBAND  AND  WIFE. 

form  of  declaration  by,  76,  77. 

when  they  must  join  as  plaintifib  in  action  on  contract,  149,  150. 
when  wife  may  sue,  or  be  sued,  as  a  feme  sole,  148. 
when  death  of  husband  will  be  presumed  from  absence,  148. 
sale  of  husband's  goods  by  wife  void,  148. 
husband  entitled  to  wife's  earnings  during  coverture,  148. 
may  sue  therefor  in  his  own  name,  148. 

he  is  also  entitled  to  all  her  choses  in  action  and  possession  at  lime  of 
marriage,  148. 
suits  for  recovery  of,  must  be  in  name  of  both,  148. 
wife's  choses  in  action  not  collected  in  her  lifetime,  148. 
husband's  liability^for  wife's  debts,  149. 
for  necessaries  for  her,  149,  150. 

where  there  is  no  actual  marriage,  151. 
wife  may  act  as  agent  of  husband,  150. 

her  authority  over  his  property,  in  his  absence,  150. 
whether  they  must  join  in  iuit  fer  penoaftl  nymiei  to  wile,  148» 
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hufband  cannot  sue  alone  on  a  contract  with  wife  wlien  iolB»  149» 

nor  can  he  be  sued  alone  in  such  a  case,  149. 

his  liability  ceases  on  wife's  deaths  149. 
wife  cannot  be  sued  on  a  contract  made  during  covertura,  147. 

even  though  living  apart  from  husband >  147. 

exceptions,  147. 
it  should  always  appear  by  declaration  why  they  are  joined,  96, 
pleas  of  coverture  in  abatement,  127. 
coverture ,  cause  of  reversal  on  certiorari,  though  not  pleaded  in  abateaienti 

127. 
when  husband  is  an  incompetent  witness,  from  interest,  wife  is  also,  480. 


I 

IDIOTS  AND  LUNATICS, 

what  is  evidence  of  insanity,  145,  146. 
IMPEACHMEI^tr, 

of  witnesses,  how  made,  449  &^Cu    Su  Witnesses. 
INDEMNITY, 

when  to  be  taken  by  officer,  where  goods  levied  on  are  claimed  by  a  third 
person,  537. 
INFANCY, 

how  it  affects  right  to  contract,  140  to  146. 
is  a  personal  privilege,  144. 
plea  of,  267. 
INFANT,       ' 

who  is,  140. 

how  far  his  contracts  are  considered  void,  140,  141. 
when  he  may  disaffirm  his  contract,  141,  142. 
when  liable  for  necessaries,  143,  144. 

not  for  necessaries  to  carry  on  his  trade,  143. 
necessaries  for  wife  and  child,  143. 
not  where  he  lives  with  his  father,  143. 
may  affirm  his  contracts  after  coming  of  age,  140. 

what  amounts  to  an  affirmance,  143. 
may  avoid  a  usurious  contract  and  recover  on  a  count  for  money  had  and 

received,  142. 
when  his  property,  in  hands  of  parent,  is  liable  to  execution  against  parenti 

143. 
his  note  is  merely  voidable  and  not  void,  142. 
when  he  must  restore  consideration,  on  avoiding  contract,  142. 
in  general  cannot  bind  himself,  unless  his  acts  are  deemed  beneficial  to 

him,  144. 
not  bound  though  he  contracts  with  consent  of  his  father,  144i 
his  bond  is  voidable,  144. 

even  though  he  repratented  himself  to  be  of  age,  144. 
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what  acts  are  void,  and  what  are  voidable  only,  145. 
liable  to  a  fine  or  penalty  Impoted  by  itatnte,  145. 

and  for  trespasses,  145. 
exception,  145. 
INSOLVENT  DEBTOR, 

assignee  of,  may  sue  in  his  own  name,  152. 

right  of  set  off  against,  191,192. 
discharge  of,  how  pleaded,  161.  • 

INTEREST, 

note  without  a  time  for  payment  mentioned  draws  interest  from  date,  470. 

if  no  rate  of,  specified,  legal  interest  intended,  470. 

not  recoverable  on  unliquidated  damages,  470. 

nor  On  open,  running,  or  unliquidated  accounts,  470. 

unless  under  some  usage  of  trade,  470. 
payable  according  to  law  of  place  where  contract  is  made,  or  is  to  be  per- 
formed, 471.  ' 
considered  as  damages,  468. 
runs  from  time  money  falls  due,  468,  471. 

or  from  time  of  demand,  or  commencement  of  suit,  471. 
on  account  stated  and  balance  struck,  468,  469. 
on  money  had  and  received,  469.  jj 

or  lent  and  advanced, 469. 
on  judgments,  469. 

may  be  collected  on  execution,  469. 
in  suit  against  sheriff,  &c.  for  not  paying  over  money,  469. 
\  or  for  negligence  in  not  collecting  it,  469. 

in  trover,  from  time  of  the  conversion,  469. 
when  it  may  be  recovered  afler  payment  of  principal,  469,  470. 
recoverable  on  cash  advances,  470. 
when  recoverable  upon  a  penalty  given  by  statute,  470. 
not  recoverable  upon  a  bill  of  costs,  471. 
^       nor  for  goods  sold  a ndf delivered,  471. 

nor  in  an  action  for  work  and  labor,  471 . 
how  time  computed,  in  casting,  471. 
rule  of  computation  where  partial  payments  are  made,  471. 
may  be  brought  down  to  time  of  rendering  judgment,  479. 
execution  how  to  be  endorsed,  in  order  to  collect,  510. 
when  recoverable  in  action  for  an  escape,  563. 
incompetentcy  of  witnesses  from,  427,  42S.    See  Witnesses. 
INVENTORY 

by  constable,  of  goods  taken  on  execution,  546. 
ISSUE.  ^ 

several  may  be  joined  in  same  cause,  483,  485. 

discretion  of  justice  as  to  who  shall  hold  affirmative  of,  458. 

when  there  are  several  issues,  how  judgment  to  be  rendered,  485. 


^ 
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JOINT  DEBTORS. 

when  the  plea  of  one,  if  trae,  acquiU  all,  481,  482. 
how  judgement  to  be  rendered  against,  496. 
JOINT  TENANTS. 

how  far  goods  of,  liable  to  be  levied  on,  under  execution  against  one,  524. 
JUDGMENT.  -% 

nature  of,  484. 
of  discontinuance,  form  of,  where  justice  is  a  material  witness,  101. 

in  what  cases  rendered,  489. 
cannot  be  rendered  on  Sunday,  485. 
form  and  requisites  of  declaration  on,  30,  31. 
plea  of  a  former  judgment  rendered,  162,  163. 

former  recovery  cannot  be  given  in  evidence  under  the  geneinl  issue,  164. 
^   when  a  bar  to  another  suit,  164  to  173. 
when  conclusive  evidence,  166. 
is  a  bar  to  a  second  suit  before  same  justice,  though  not  entered  on  docket, 

166. 
is  final  as  to  every  tiling  that  might  have  been  litigated  on  the  trial,  174. 
rules  as  to  rendering  in  cases  of  set-off,  193  to  195. 
in  suits  by  executors,  where  defendant  proves  a  balance  in  his  favor,  195. 
of  nonsuit,  should  be  submitted  to,  if  at  all,  before  cause  is  submitted  to  jus- 
tice, 334. 
otherwise  it  will  be  a  bar  to  a  second  suit,  334. 
by  default,  does  not  exist  in  a  justice's  court,  385,  485. 
when  evidence  in  a  second  suit,  413  to  415. 
when  conclusive  between  same  parties,  413  to  415. 
not  if  there  was  a  want  of  jurisdiction,  415. 
fraud  may  be  shown  by  one  not  a  party  or  privy,  415. 
when  it  carries  interest,  and  from  what  time,  469,  497. 

interest,  how  collected,  469. 
appearing  to  have  been  rendered  for  cause  of  action  arising  after  suit 
brought,  is  erroneous,  480. 
^  justice  has  no  power  to  arrest,  482. 

law  will  ascribe  proper  effect  to,  without  regard  to  form,  482. 
different  kinds  of,  484. 
upon  demurrer,  484. 
upon  an  issue  of  fact,  484,  485. 

when  to  be  rendered  for  plaintiff,  and  when  for  defendant,  485. 
by  confession « 484,  486. 
'  provisions  of  statute  relative  to,  486. 

should  be  strictly  complied  with,  487. 

apply  to  all  confessions,  whether  with  or  without  process,  487. 
form  of  confession,  487. 

should  be  for  a  specific  sum,  488. 
affidavit,  where  confession  is  for  more  than  $50,  form  of,  488. 
by  whom  to  be  made,  488. 
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before  whom  to  be  taken,  488. 

whether  parties  may  split  up  their  claime  ao  as  to  dug>ei 
with  affidarit,  488. 
form  of  entry  of,  in  docket,  495. 
of  nonsuit,  484,  489. 
of  discontinuance,  489. 
wliat  judgements  are  a  bar  to  a  subsequent  action,  490. 
are  either  interlocutory  or  final,  491. 

distinction  between,  491. 
final  judgments  are  peremptory  in  all  cases,  491. 

and  collectable  of  the  goods  and  chattels  of  the  party,  491. 
but  when  against  executors,  &c.  are  only  evidence  of  a  debt  to  be 
in  the  course  of  administration,  195,  491. 
within  what  time  to  be  rendered  and  entered  in  docket  of  justice,  492. 
how  made  a  lien  upon  real  estate,  492. 

justice  to  give  a  transcript,  492.  f 

form  and  requisites  of  transcript,  496. 
upon  attachment,  when  not  a  lien,  496. 

whether  action  will  lie  upon,  before  attached  property  is  exhausted,  496^ 
justice  loses  all  control  over,  after  filing  of  transcript,  496. 
against  joint  debtors,  496. 

mandamus  will  lie  against  justice  to  compel  him  to  give  a  transcript  of,  4964 
will  not  be  reversed  on  account  of  costs  being  erroneously  allowed,  499. 
power  of  justice  to  amend,  492,  587. 
JURISDICTION. 

justice  has  none  where  title  to  land  comes  in  question,  271. 

how  he  is  to  proceed  where  title  arises  collaterally,  271. 
extent  of,  in  cases  of  set  off,  193,  194. 
plea  in  abatement,  for  want  of,  106. 
objection  to,  may  be  taken  at  any  stage  of  the  cause,  106. 
- —  steps  necessary  to  confer,  not  presumed  to  have  been  taken,  404. 

consequences  of  an  ascertained  defect  of,  in  avoiding  proceedings,  404. 
want  of,  may  be  shown,  in  order  to  impeach  conclusiveness  of  judgment,  415. 
JURORS, 

qualifications  of,  337,  n.  (20). 

who  exempt  from  serving  as,  337,  n.  C'^).  ^ 

entitled  to  a  reasonable  time  to  attend,  after  notice,  340. 
when  a  juror  may  be  withdrawn,  and  effect  thereof,  351,  n.  (5). 
double  the  number  necessary  to  serve  must  be  summoned,  838,  889. 
proceedings  against,  for  not  appearing  upon  a  venire,  362. 
how  to  be  drawn,-  341. 
fees  of,  501. 

JURY,  ; 

who  may  demand  a  trial  by,  and  when,  337. 
in  general,  composed  of  six  jurors,  341. 

but  parlies  may  agree  upon  a  less  number,  339. 
form  of  venire,  338. 
of  return  to,  340. 
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how  jurors  rapplied  when  a  saflScient  number  do  not  appear,  341. 

of  challenges  to,  84^.    See  Challenge. 

after  venire  issued,  justice  cannot  try  cause  without  a  jury,  840. 

unless  a  jury  is  waived  by  party,  340. 
what  amounts  to  a  waiver,  340. 
their  oath,  350. 

upon  the  trial  of  a  challenge,  348. 
how  the  cause  is  conducted  before  them,  350. 
when  a  juror  may  be  withdrawn,  and  the  effect  thereof,  351,  n.  (5). 
whether  more  evidence  can  be  given  after  cause  is  submitted  to  them>  852. 
should  be  kept  separate  from  strangers,  during  the  trial,  354. 
not  allowed  to  drink  spirituous  liquors  during  the  trial,  354. 
what  irregularities  in,  will  overturn  their  verdict,  354. 
may  give  their  verdict  immediately,  354. 
if  they  retire,  constable  must  be  sworn,  354. 
*         otherwise  not,  355. 
may  retire  with  a  substituted  person,  or  without  any  one  to  attend  them,  by 

consent,  355. 
oath  to  constable,  on  retiring  with,  354. 
how  to  demean  themselves  after  they  retire,  335  to  357. 
may  decide  both  the  law  and  the  fact,  357. 
what  evidence  they  may  take  with  them,  on  retiring,  -857. 
how  far  permitted  to  receive  evidence  after  retiring,  358,  359. 
not  agreeing,  may  be  discharged,  359. 
foim  of  verdict,  359.    See  Verdict. 

may  be  corrected  by  jury,  before  it  is  recorded,  861. 
may  be  polled,  860. 

may  disag^e  to  verdict  though  it  be  sealed,  360. 
how  proceeded  against  for  not  appearing  on  venire,  862. 

form  of  summoi^s  to  show  cause,  362. 
how  served,  362. 

minute  of  conviction,  363. 

execution  for  fine  and  costs,  363. 
when  called  toMry  title  of  goods  levied  on,  which  are  claimed  by  a  third 
person,  536. 
JlirSTICE.     See  Jurisdiction. 

proceedings  where  he  is  a  material  witness,  100. 

cannot  be  sued  to  recover  back  a  fine  imposed  for  contempt,  322. 

should  not  try  cause  where  he  is  related  to  the  parties,  333. 

but  not  liable  to  be  challenged  for  favor  or  partiality,  338. 

if  he  mislead  a  party  as  to  any  fact  materia]  in  reference  to  preparation  for 

trial,  it  is  cause  of  reversal,  335. 
he  must  swear  the  witnesses,  himself,  336. 
cannot  be  sworn  as  a  witness,  except  by  consent,  336. 
his  docket,  when  evidence,  386. 

transcript  of,  how  made  and  authenticated,  386,  387. 
his  discretion  as  to  the  admission  or  rejection  of  evidence,  456. 

as  to  disregaiding  variances,  457^  458. 
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as  to  which  party  shall  open,  and  which  close,  458. 
as  to  the  order  in  which  proof  shall  be  receired,  458. 
as  to  the  conduct  of,  the  cause,  generally,  458  to  460. 
mandamus  will  lie  against,  to  compel  him  to  give  a  transciipt  of  bis  judg- 
ment, 496. 

fees  of,  500. 

not  liable  to  hh  sued  by  witness  for  his  fees,  though  ]ie  has  received  lliem, 

502. 
.   may  renew  executions  after  the  expiration  of  his  office,  514. 
how  to  proceed,  on  being  served  with  a  certiorari,  566  to  570. 
JUSTIFICATION,: 

pleas  of,  in  trespass,  267. 

under  process,  when  it  may  be  proved  under  plea  of  genehil  itsae,  268. 

when  defendants  should  justify  separately,  269. 

how  to  be  pleaded,  269. 

of  bail  on  adjournment,  affidavit  of,  309. 


LAND, 

how  to  make  a  judgment  a  lien  upon,  492. 
LANDLORD  AND  TENANT, 

what  considered  fixtures  as  between,  521. 

proceedings  on  claim  of  rent  by  landlord,  where  goods  of  tenant  are  levied 
on  under  execution,  549  to  554. 
what  a  sufficient  notice  by  landlord,  550. 
form  of,  550. 
affidavit  annexed  to,  550. 

must  be  produced  to  officer,  or  an  action  against  (lim  will  not 

lie,  551  n.  (9). 
what  will  excuse  production,  551  n.  (9). 
to  what  amount  of  rent  landlord's  lien  extends,  550  to  552. 

does  not  extend  to  a  ground  landlord,  552. 
what  a  sufficient  tenancy,  551,  552  and  n.  (19). 
what  considered  rent,  552. 
when  tenant  denies  rent,  how  he  may  prevent  a  levy,  552. 

form  of  bond  to  be  given  in  such  a  case,  553. 
tenant  may  sue  landlord  for  excess  of  rent  collected,  554. 

in  which  he  may  recover  double  the  excess,  554. 
landlord  cannot  distrain  after  goods  are  levied  on,  554. 
landlord  may  sue  constable  for  selling  after  notice  of  his  claim,  554. 
LEADING  aUESTIONS.     See  Witnesses. 
what  are,  and  when  allowed,  443. 
permitted  on  cross  examination,  446. 

LEVY, 

what  may  be  levied  on,  under  execution,  520,  &o. 
when  priority  of,  lost  by  fraud,  538.    See  Exgcution. 
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what  amounts  to,  541, 542. 

when  considered  a  satisfaction  of  execution,  542. 
LIEN, 

judgments  how  made  a  lien  upon  land,  492. 

priority  of,  by  virtue  of  execution,  and  when  lost,  588,  539.     Su  Exe-  i 

CUTION.  ^  [ 

LIMITATION, 

implied,  in  an  action  on  a  specialty,  218. 
presumption  of,  how  repelled,  219. 
LIMITATIONS,  STATUTE  OF. 

how  to  declare  as  executor,  assignee,  &c.  so  as  to  avoid,  76,  T7.     8e§  Dec- 
laration. 
plea  of,  205i 

what  actions  are  barred  by,  and  within  what  time,  206  n.  (11),  207.  i 

^  when  it  applies  to  judgments,  206. 

not  to  a  justice's  judgment  rendered  previous  to  1830,  206. 
not  a  bar  to  an  action  of  debt  upon  an  award  under  seal,  207. 
when  it  begins  to  run,  207,  208. 

in  case  of  open  accounts,  207,  208. 

in  an  action  of  trover,  208. 

where  goods  are  taken  on  a  void  execution,  208. 

in  an  action  on  the  case  for  deceit,  208. 

in  respect  to  actions  on  the  case  generally,  209. 

against  a  note  payable  on  demand,  207. 

at  a  specified  time  after  demand,  207. 
against  an  attorney,  for  moneys  collected  by  him,  207. 
does  not  apply  to  acts  done  by  sheriffs,  &c.  by  color  of  office,  207. 

nor  to  notes,  &c.  of  moneyed  corporations,  209. 
does  not  run  if  person  entitled  to  sue  is  an  infant,  209.     ^  * 
or  insane,  209. 

or  imprisoned  on  a  criminal  charge,  209. 
or  a  married  woman,  209. 

,  except  in  actions  for  escapes,  209. 
or  during  absence  from  the  state,  210. 
personal  representatives  allowed  one  year  afler  death  of  person  entitled  to 

sue,  209. 
actions  by  state  subject  to  same  limitations  as  others,  210. 

so  as  to  suits  by  any  public  officer,  dbc.  for  the  benefit  of  the  people, 
210. 
if  it  has  begun  to  run,  subsequent  disabilities  do  not  suspend  its  operation, 

210. 
does  not  run  during  existence  of  privilege  as  a  member  of  congress,  210. 

nor  during  disability  as  an  alien  enemy,  211. 
where  judgment  is  reversed  or  arrested,  one  year  thereafter  allowed,  211. 

so  where  defendant  dies  before  judgement,  211. 
executor  allowed  one  year  where  suit  abates  by  death  of  plaintiff,  211. 
disabilities  will  not  avail,  unless  they  existed  at  the  time  right  of  action 
accrued,  211. 
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LIMITATIONS,  STATUTE  OF^-continued, 

but  if  two  or  more  exist,  at  that  time,  they  most  all  be  temoTed^.  21 L 
how  avoided,  212  to  217. 

by  a  subsequent  promise,  or  acknowledgment,  212. 
what  is  sufficient,-  212,  213. 
by  one  partner,  after  dissolution,  216. 
by  one  of  several  joint  makers  of  a  note,  216. 
by  one  of  several  joint  debtors,  217. 
where  the  new  promise  depends  on  a  contingency,  217. 
does  not  apply  to  cases  of  tort,  216. 
by  replying  that  suit  was  commenced  within  sii^  years,  217. 
by  giving  a  note  to  secure  the  payment  of  interest  on  a  previous  note, 

213  n.  («). 
effect  of  matters  in  avoidance,  when  a  question  of  law,  and  when  one 
of  fact,  214. 
replication  to  plea  of,  217. 

what  is  a  sufficient  commencement  of  suit,  to  avoid,  217. 
LOSS 

of  papers,  how  proved,  for  purpose  of  letting  in  secondary  evidence,  401, 
may  be  proved  by  party  himself,  or  by  an  interested  witness,  401. 

but  not  until  former  existence  of  paper  has  been  proved,  bj  other 
evidence,  401. 
opposite  party  may  also  be  examined  to  disprove  loss,  401,  402. 

but  he  cannot  deny  former  existence  of  paper,  402. 
testimony  of  parties  to  be  confined  to  question  of  loss,  401,  402. 
oath  of  loss  by  party,  402. 


M 

MARRIAGE, 

declaration  for  breach  of  promise  of,  61. 

between  debtor  and  creditor  extinguishes  debt,  222. 
MARRIED  WOMAN, 

when  coverture  of  plaintiff  must  be  pleaded  in  abatement,  107,  181  n.  (6). 

her  contract  void,  147. 

when  liable  on  her  contracts  made  during  coverture,  147. 

when  husband  presumed  to  be  dead,  14S. 

husband  entitled  to  her  earnings  and  personal  property,  148. 

when  he  may  sue  without  joining  her,  148  n.  (a). 

husband,  how  far  liable  for  her  necessaries,  149.  I 

for  her  debts,  149,  150.  * 

when  to  be  joined  with  husband  in  actions,  148, 149. 

sale  of  husband's  goods  by  her,  void,  148. 

husband's  responsibility  ceases  on  her  death,  149. 

if  she  survives  husband,  liable  on  her  contracts  made  before  mamag«,  149. 

how  far  husband  may  protect  himself  from  payment  of  her  debta>  by  adver- 
tiseipent,  150. 

may  act  as  ag^nt  of  her  husband,  150. 
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MARRIED  WOMAN— continued. 

her  genend  authority  to  act  as  Bucb,  in  his  absence,  150. 
when  liable  for  services  on  account  of  her  separate  estate,  150. 
necessaries  sold  to  her  must  be  proved  to  have  been  suitable  to  husband's 
condition,  151. 
MASTER  AND  SERVANT, 

declarations  in  suits  by  servant  against  master,  42,  43. 
by  master,  for  injuries  to  servant,  91,  95. 
MECHANIC, 

tools  of,  how  far  exempt  from  execution,  526. 

implements  of  husbandry  not  within  exemption,  528. 
MEMORANDUM, 

form  of,  on  sale  of  goods  under  execution,  549. 
when  witness  may  use,  to  refresh  his  recollection,  444. 
made  in  the  usual  course  of  business,  when  it  may  be  given  in  evidence,  445. 
when  made  by  persons  who  are  beyond  the  jurisdiction,  445. 
or  dead,  445. 
MERCHANT, 

books  of,  how  far  evidence  in  his  favor,  418. 
MILEAGE, 

fees  of  constable  per  mile,  in  serving  process,  501. 

only  to  be  charged  once  where  defendants  reside  at  same  place,  502. 
MISNOMER.    See  Abatement. 

of  parties,  to  be  pleaded  in  abatement,  18,  20,  109,  122,  123. 
what  amounts  to,  18,  19. 

when  it  may  be  corrected  by  amendment,  on  motion,  20. 
form  of  plea,  and  remarks,  122,  123. 
MONEY, 

paying  it  into  court,  243.    See  Paying  Money  into  Court. 
what  money  a  legal  tender,  249,  250. 
cents  arc  not,  250  n.  (2) . 
foreign  coins,  251,  252. 
bank  notes,  253.    See  Tender. 
may  be  levied  on  under  execution,  523. 
MONEY  COUNTS, 

forms  of,  73. 
MONEY  PAID,  LAID  OUT,  &c. 

whether  constable  can  maintain  action  for,  if  he  pays  execution  for  defen- 
dant without  being  requested,  545. 
MORTGAGE 

of  personal  property,  when  fraudulent  as  to  creditors,  530,  &c. 
MOTION 

to  set  aside  proceedings,  the  proper  mode  of  taking  advantage  of  defects  on 
face  of  process  or  return,  109. 
so,  as  to  variance  between  process  and  declaration,  109. 
for  discharge,  the  usual  mode  of  taking  advantage  of  privilege  from  arrest, 
126. 

to  strike  out  plea,  proper  in  common  pleas,  where  it  is  different  from  that 
put  in  in  justice's  court,  282. 
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NAME.     5Sm  Misnomer. 

when  process  may  describe  defendant  by  a  fictitious  name,  19. 
of  plaintiff  inust  be  correctly  stated  in  the  process,  20. 
and  in  the  declaration,  20. 

and  the  name  stated  in  declaration  roust  correspond  with  thai  in  the 
process,  20. 
NEW  ASSIGNMENT. 

form  of,  in  trespass,  14. 
in  what  cases  proper,  93. 
NON-RESIDENTS 

have  same  privilege  from  arrest  as  citizens,  124,  n.  (r). 
NONSUIT 

can  only  be  submitted  to,  before  submission  of  cause  to  justice,  334. 

otherwise  it  will  be  a  bar  to  a  second  suit,  834. 
where  plaintiff  fails  in  his  proof,  it  should  be  submitted  to  before  deliTeiy 

of  verdict,  336. 
judgment  of,  should  be  rendered  when  plaintiff  fails  to  appear  on  coming  in 
of  jury,  336. 
so  where  plaintiff  fails  to  make  out  his  case,  336. 
but  not  advisable  except  in  plain  cases,  336. 
dismissal  of  suit  is,  in  effect,  a  nonsuit,  336. 
when  rendered,  generally,  489. 
NOTICE, 

when,  and  how,  to  be  averred  in  declaration,  29. 
of  special  matter  under  general  issue,  156,  157. 

when  it  may  be  given,  and  its  requisites,  156,  157. 
of  set-off,  form  of,  202.    See  Set-Opp. 

that  defendant  will  prove,  in  reduction  of  plaintifiPs  claim,  non -performance 
of  his  agreement,  174,  175. 
not  necessary  where  plaintiff  is  bound  to  show  a  performance  on  his 
part,  175. 
of  application  for  a  commission  to  examine  witnesses,  form  of,  324. 
to  produce  papers,  when  to  be  given,  399. 
form  of,  399. 

what  is  a  sufficient  particularity  in,  400. 
need  not  be  served  as  often  as  cause  is  adjourned,  400. 
when  not  necessary,  400,  401. 
service  of,  how  pjoved,  401. 

may  be  by  party,  or  an  interested  witness,  401. 
of  intention  to  apply  for  immediate  execution,  517. 
of  sale  under  execution,  545. 

when,  and  how,  to  be  given,  547.  • 

requisites  and  form  of,  547. 
to  be  given  by  landlord,  of  claim  of  rent,  where  tepant's  goods  are  levied  oo» 
550. 
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NUISANCE. 

fonn  of  declaration  for,  89. 


O 

OATHS. 

what  required,  on  applications  for  adjournment,  293,  &c. 

form  of,  302. 
administered  to  bail,  on  justification,  309. 
.  must  be  administered  to  witnesses  by  tlie  justice  trying  the  cause,  336. 
form  of,  generally,  427,  442. 

on  the  Toir  dire,  434. 
by  third  person  to  prove  service  of  subpoena,  317. 
to  obtain  a  commission  to  examine  witnesses,  326. 
of  service  of  notice  of  motion  for  a  commission,  326. 
administered  to  witness  by  commissioner,  331. 
on  objection  made  to  a  constable's  serving  venire,  339. 
on  trying  challenges  to  jurors,  348,  349. 
of  jurors,  on  the  trial  of  a  cause,  350. 
of  witnesses,  351. 

of  constable,  on  retiring  with  a  jury,  354. 

defects  in  oaths  administered  on  trial  of  a  cause,  not  error,  unless  object- 
ed to  at  the  time,  355. 
on  proceedings  against  a  witness  for  refusing  to  be  sworn,  372. 
of  interpreter,  442. 
to  obtain  immediate  execution,  517. 
OBJECTION 

to  evidence  how  to  be  made,  and  when,  453,  454. 

none  appearing  in  justice's  return,  court  will  presume  proceedings  to 
have  been  regular,  454. 
OFFICE  COPY, 

when  sufficient  evidence,  without  an  exemplification,  385.     See  Evidence. 
OFFICER.     See  Constable.    Jcstice.    Sheriff. 

must  be  sued  for  official  acts  in  county  where  act  is  done,  137  n.  (21.) 
privileges  of,  as  to  pleading  and  evidence,  137  n.  (21),  161,  162. 

extend  to  all  kinds  of  officers,  138  n.  (21). 
within  what  time  suits  to  be  brought  against,  206  n.  (11),  207. 
person  so  styling  himself,  in  his  acts,  prima  facie  evidence  of  his  author- 
ity, 396,  403. 
what  is  sufficient  proof  that  a  person  is  a  public  officer,  403. 
presumed  to  have  done  things  required  of  him  by  law,  403. 
steps  preliminary  to  an  official  act  presumed  to  have  been  taken,  ^3. 
but  otherwise,  where  they  are  necessary  to-  confer  jurisdiction  on  in- 
ferior courts,  404. 
measure  of  damages,  in  an  action  against,  for  an  escape,  neglecting  to  ar- 
rest, &c.  478. 
entitled  to  double  costs,  when  judgment  is  in  their  favor,  499. 
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PARDON. 

its  effect  in  restoring  competency  of  witness^  427. 
PARENT  AND  CHILD. 

liability  of  parent  for  necessaries  for  child,  143,  144. 

what  considered  a  relinquishment  by  parent,  of  his  son's  labor,  144. 
PAROL  EVIDENCE, 

when  admissible  to  vary  or  explain  written  instruments,  416.    See  KviDCSf  CE. 
PARTICULARS,  BILL  OF. 

what  particularity  required  in  notice  of  set-off,  204. 

defendant  not  bound,  in  any  case,  to  furnish,  205,  306. 

how  far  party  applying  for  an  adjournment  must  specify  his  demands,  903,  4. 

party  furnishing,  how  far  bound  by,  304. 
PARTIES 

to  suit,  when  they  may  be  witnesses,  401,  402. 
PARTNERS. 

admissions  of  one,  how  far  binding  on  the  other,  408. 

properly  of,  liable  to  execution  against  one,  524. 
PARTNERSHIP 

cannot  be  proved  by  admissions  of  one  partner,  408. 
PAYING  MONEY  INTO  COURT, 

when  to  be  resorted  to,  240. 

at  what  time  to  be  done,  241. 

the  pleadings  thereafter,  241. 

in  what  cases  it  may  be  done,  241,  242. 

proceedings  after  payment,  242. 

effect  of,  243. 

on  a  plea  of  tender,  262. 
effect  of,  262. 
PAYMENT.    iSee  Tender. 

of  money  into  court,  240  to  243. 

in  specific  articles,  where  to  be  made,  255. 

when  to  be  made,  257  to  260. 

pica  of,  what  is  sufficient  proof  of,  376. 

presumption  of,  when  it  arises,  405,  406. 
arising  from  lapse  of  time,  218. 

of  principal,  when  it  extinguishes  interest,  469. 

how  applied,  469. 

how  interest  calculated  on  partial  payments,  471  to  474. 
PENALTY 

given  by  statute,  debt  or  assumpsit  lies  for,  35.  , 

■ 

execution  on  judgment  for,  how  endorsed,  558.  i 

provisions  in  regard  to  suits  for,  35  to  39.      ^ 

form  of  declaration  for,  38,  60. 

when  a  stipulated  sum  considered  as  a  penalty,  or  as  liquidated  damtff6i 

462  to  464. 
whether  damages  may  exceed  penalty,  in  action  on  a  bond,  466. 
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PENDENCY 

of  another  action,  must  be  pleaded  in  abatement,  109, 110, 127. 
so  of  a  prior  suit  commenced  by  defendant,  109,  110. 
when  good  pleas,  110,  128. 

plaintiff  may,  after  such  plea,  discontinue  first  suit  before  replying,  111. 
.  form  of  plea  of  another  action  pending,  127. 
PERFORMANCE, 

when  and  how  to  be  averred,  in  declaration,  28,  29. 
when  a  general  plea  of,  sufficient  in  actioti  of  covenant,  160, 161. 
of  requirements  in  an  award,  when  to  be  averred  in  suit  on,  231. 
PHYSICIAN, 

how  far  precluded  from  disclosing  communications  of  his  patient,  442. 
PLACE, 

when  material  in  declaration,  22,  23,  50. 
when  it  must  be  proved  as  laid,  378,  381. 
PLEADING.     See  Abatement — Declaration — Pleas — Replication,  &c. 
what  circumstances  should  be  stated  in,  5. 
how  statutes  are  to  be  pleaded,  6. 
declaration  need  not  negative  the  defence,  7. 
the  law  sometimes  allows  a  fiction  in,  9. 
the  pleading  must  not  be  double,  9. 
the  mode  of  stating  facts,  10  to  12. 
may  be  either  verbal  or  written,  10. 
words  to  be  understood  in  their  ordinary  sense,  11. 
degree  of  certainty  requisite,  12. 
facts  stated  roust  not  be  insensible  or  repugnant,  or  ambiguous,  12. 

nor  argumentative,  nor  in  the  alternative,  nor  by  way  of  recital ;  but 
positive  and  according  to  their  legal  effect,  12.  . 
rules  of  construction,  13. 
division  of,  13. 
regular,  13. 

examples  thereof,  14  to  17. 
irregular,  17. 

examples,  17. 
departure  in,  what  is,  285. 

to  be  taken  advantage  of  by  demurrer,  285. 
when  party  let  in  to  plead,  though  he  did  not  appear  in  time,  801. 
power  of  justice  to  amend  pleadings,  383, -384,  457,  458. 
PLEAS, 

puis  darrien  continuance,  requisites  of,  and  when  used,  16. 

different  kinds  of  pleas,  105. 

in  abatement,  105,  dbc.    See  Abatement. 

in  bar,  105,  129,  &c. 

table  presenting  a  short  view  of  pleas  and  defences  in  bar,  130. 

in  actions  on  parol  contracts,  130  to  132. 

on  sealed  contracts,  182  to  134. 

on  record  or  judgment,\134,  185. 

on  statutes,  136. 

in  actions  for  torts,  or  wrongs,  136.    8€$  G^nbral  Issoe. 
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PLEAS— coiamued. 

deny  that  plaintiff  eyer  had  a  came  of  action,  or  aver  that  it  no  longer 

exists,  138. 
when  defendant  should  plead  specially,  or  give  matter  in  evidence  un^ 

der  general  issue,  138. 
if  special,  it  should  not  amount  to  the  general  issue,  139. 
form  of  general  issue,  139,  140.     See  General  Issue. 
when,  and  how,  defendant  may  plead  several  pleas,  155. 
notice  of  special  matter  may  be  given  under  general  issue,  156  to  158. 

requisites  of  such  notice,  156,  157. 
special  pleas  in  bar,  qualities  of,  158,  &c. 

must  be  adapted  to  the  nature  of  the  action,  158. 

must  answer  the  whole  declaration,  158. 

when  they  must  admit  its  truth,  159. 

must  be  single,  159. 

degree  of  certainty  required,  159. 

must  be  direct  and  positive,  and  not  argumentative,  160. 

must  be  so  pleaded  as  to  be  capable  of  trial,  160. 

how  a  defect  in  these  particulars  to  be  taken  advantage  of,  160. 

instances  where  law  allows  a  general  and  concise  mode  of  plead-* 

ing,  160,  161. 
forms  of,  162,  &c. 

commencement,  162. 

plea  of  leave  and  license,  in  trespass,  14. 

former  recovery,  162. 

former  suit,  and  judgment  for  defendant,  in^which  plaintiff  set 

off  his  demand,  163. 
the  like,  in  which  plaintiff  ought,  but  neglected  to  set  off  his 

demand,  163. 
former  trial,  and  judgment  for  defendant  upon  same  matter, 

164. 
remarks  as  to  the  nature  and  operation  of  these  pleas,  and  the 

evidence  to  support  them,  164  to  173, 198. 
that  subject  of  second  suit  was  properly  matter  of  defence  in 
former  action,  173. 
remarks,  173  to  177. 
plea  and  notice  of  set  off,  201,  202. 

remarks, •177  to  205. 
of  statute  of  limitations,  205. 
remarks,  205  to  217. 
replication  to,  217. 
of  release,  219*    See  Release. 
of  arbitrament  and  award,  222.     See  Arbitration* 
of  accord  and  satisfaction,  237.    See  Accord,  &^ 
of  tender,  243.     See  Tender. 

in  assumpsit,  on  a  contract  to  pay  money,  243» 
in  specific  articles,  .244. 
how  to  be  pleaded,  262,  26a 
of  infancy,  267. 
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PLEAS — continued, 

of  justification  for  taking  and  impounding  cattle,  267. 

by  party  on  whose  execution  goods  were  taken  and  sold, 
268.    See  Justification. 
remarks,  268,  269. 
defect  of  partition  fences,  270. 
that  close  was  a  public  highway,  270. 

justice  has  no  right  to  try,  271. 
oftitletoland,  274,  275. 

remarks,  271  to  274,  277,  278. 
plea  and  notice,  276. 
PRESUMPTIONS.    See  Evidence. 

doctrine  as  to  presumptive  evidence,  404. 
PRINCIPAL  AND  AGENT. 

fprms  of  declarations  against  agfents,  and  directions,  59,  60. 
admissions  and  declarations  of  an  agent,  when  evidence  against  principal, 
409. 
PRINCIPAL  AND  SURETY;    See  Surety. 
PRIVILEGE 

from  arrest,  plea  of,  in  abatement,  125. 

when  local  or  temporary,  defendant  should  move  to  be  discharged,  126. 
but  in  such  case  he  may  be  arrested  again,  126. 
PROCEEDINGS, 

when  they  may  be  stayed,  504. 
PROCESS, 

when  it  may  describe  defendant  by  a  fictitious  name,  19. 
defects  appearing  on  face  of,  to  be  taken  advantage  of  by  motion,  109. 
PRODUCTION  OF  PAPERS. 

notice  for,  when  to  be  g^ven,  399.    See  Notice. 
form  of,  399. 

service  of,  how  proved,  401. 
PROFERT, 

definition  of,  31  n.  (S).  ^ 

of  deeds  or  letters  testamentary,  &c.  when  necessaiy,  and  how  made,  81 

n.  (8.) 

excuse  for  not  making,  when  to  be  alleged,  32. 

of  a  deed,  form  of,  and  of  excuse,  31,  32. 

of  letters  testamentary  or  of  administration,  form  of,  78. 
PROMISSORY  NOTES.    See  Bills  op  Exchanoe,  &c. 
PURCHASER 

of  ciops  under  execution,  has  a  right  to  cut  and  cany  away,  521. 

R 

REBUTTER, 

form  of,  15. 

should  support  plaintiff's  fint  cause  of  action,  285. 
BECEIPT, 

may  be  explained  or  contradiotAd  by  parol,  409,  417. 

for  goods  levied  on,  when  to  be  takea,  u^  ^n"^  ^»  ^^' 
Vol.  n.  81 
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promising^  to  paj  amount  of  a  note  to  be  collected,  part  in  cash  and  part  in 
^oods,  when  a  demand  of  gooda  unnecessary^,  259. 
RECOGNIZANCE.    See  Bond. 
RECORD, 

bow  proved,  384.    See  Evidencb. 
RECOUP, 

definition  of,  176  n.  (12). 
RECOUPMENT, 
nature  of,  176. 
in  what  cases  proper,  176,  177. 

by  defendant  in  action  for  services  rendered,  176. 

for  commissions  on  (be  purchase  of  a  cargo  of  wheat,  176. 
of  damages  for  breach  of  a  different  part  of  contract  from  that  sued  on, 
177. 
and  this,  whether  the  different  parts  are  contained  in  one  instru- 
ment or  several,  177. 
so,  though  one  part  be  in  writing  and  the  other  by  parol,  177. 
allowed,  although  damages  on  both  sides  are  unliquidated,  177. 
right  not  confined  to  cases  where  fraud  is  imputable  to  plaintiff,  177.  ] 

effect  of  resorting  to,  177. 
REJOINDER, 

form  of,  15. 
^         should  support  defendant's  first  matter  of  defence,  285. 
RELATIONSHIP 

of  justice  to  one  of  the  parties,  an  objection  to  his  trying  cause,  333,  834. 
if  trial  be  commenced,  he  should  suspend  proceedings,  but  render  do 
judgment  whatever,  834. 
when  a  cause  of  challenge  to  the  array  or  polls,  343,  344. 
RELEASE, 

form  of  plea  of,  219. 

what  are  the  proper  words  of,  219,  220. 

of  their  operation,  219,  220. 
by  parol,  when  sufficient,  219.  * 

when  it  must  be  sealed,  219. 
of  all  demands,  effect  of,  220. 
of  all  actions,  effect  of,  220. 
of  all  quarrels,  220. 
by  one  of  several  persons,  when  valid  against  all,  220. 

in  case  of  partners,  220. 
when  implied  by  law,  221. 
to  one  of  several  joint  debtors,  when  it  discharges  the  whole,  221.  , 

not  unless  it  is  under  seal,  221. 
when  a  covenant  not  to  sue  operates  as  a  release,  221. 
where  it  is  not  to  sue  both  debtors,  221. 
otherwise  if  it  is  merely  not  to  sue  one  of  several  debtors,  221. 
so  if  it  be  not  to  sue  until  a  certian  time,  221. 
of  debt  by  appointing  debtor  executor,  222. 
by  debtor's  marrying  creditor,  222. 
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of  partoen  aad  joint  debtors  bj  compromitiDg  with  one  of  them,  221,  222. 
of  stockholders  of  a  corporation  by  discharg^ing^  one  of  them,  222. 
when  an  award  is  equivalent  to,  222. 
totDitne88y  220,  438. 

valid,  though  he  be  not  sworn  on  trial,  220. 

form  of,  439.  ' 

effect  of,  438,  440. 

tender  of,  sufficient,  438. 

what  is  a  sufficient  delivery  of,  440. 

%vitness  must  have  notice  of  it,  at  the  time  he  is  testifying,  440. 

should  be  tendered  before  witness  is  sworn,  440. 

but  it  may  be  delivered  afterwards,  and  he  be  re-examined,  440. 
from  witness  to  party,  form  of,  439. 
RENEWAL 

of  an  execution,  511,  &c. 
RENT.    See  Landlord  and  Tenant — ^Use  and  Occupation. 
where  tender  of,  may  be  made,  254. 

proceedinj^  on  claim  of,  where  goods  of  tenant  are  levied  on,  549,  <&c. 
REPLICATION. 

form  of  novel  assignment  iii  trespass,  14. 
to  plea  in  abatement,  129. 
in  case  of  misnomer,  18  to  20. 

to  plea  of  another  action  pending,  110.  ^ 

to  statute  of  limitations,  217. 
to  a  special  plea  in  bar,  generally,  284. 
REaUEST, 

when  it  may  be  made,  where  no  time  is  limited,  260. 
omission  to  state,  in  declaration,  when  a  cause  of  demurrer,  78  to  80. 
when  necessary  to  be  made  before  a  tender  will  be  required,  259,  260. 
when  necessary  before  action  brought,  260. 

when  not,  260. 
RETURN 

by  constable  to  an  attachment,  that  he  has  levied  .on  certain  property,  will 

be  understood  to  mean  property  of  defendant,  546  n.  (2). 
of  process,  how  long  justice  to  wait  tor  parties,  upon,  301. 
of  service  of  subpcena,  317. 
to  a  venire,  340. 

of  officer,  prima  facie  evidence,  even  between  third  persons,  340. 
to  an  appeal,  when  and  how  made,  577. 

form  of,  578. 
to  a  certiorari,  its  form  and  general  requisites,  567  to  571. 

when  and  how  amended,  and  form  of  amended  return,  571  to  578. 

should  contain  all  the  evidence  in  relation  to  any  matter  decided,  455. 
to  an  execution,  when  to  be  made,  508,  509. 

when  necessary  to  be  made,  before  renewing  or  issuing  fiirther  execu- 
tion, 513. 

forms  of,  557,  558. 
action  against  constable  for  a  false  return,  561. 
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of  ^oodB,  when  fraudulent  as  to  creditors,  590,  Ac. 
under  execution,  mode  of  proceeding^  upon,  645,  &c-^ 

when  amount  of  bid  exceeds  $50,  requisites  of  statute  of  frauds  to  be 

complied  with,  549. 
form  of  memorandum  by  constable,  549. 
SCIENTER 

in  defendant,  when  necessary  to  be  shown,  in  action  for  injury  by  dogs» 
&c.  87. 
SECURITY.     See  Bond. 

what  necessary  on  adjournments,  295,  806. 
form  of,  306,  307. 
justification  of  bail,  and  oath,  309. 
to  be  given  by  constable,  upon  entering  on  his  office,  559. 
form  uf,  560. 
SEDUCTION, 

form  of  declaration  for,  90. 
damages  in  action  for,  475. 
SERVICE 

of  subpoena,  how  made,  818,  314. 
iSET-OFF 

,  allowed,  though  defendant  agreed  to  pay  plaintiff's  demand  in  ready  money, 
197. 
in  former  suit,  or  neglect  to  set  off,  when  a  bar  to  another  suit,  169,  170, 
198,  199. 
not,  in  certain  cases  where  suit  is  by  warrant,  172. 
debt  contracted  by  payee  of  a  note  with  a  third  person  cannot  be  set  off*  by 
maker,  under  agreement  by  payee  that  it  should,  operate  as  payoieat  of 
note,  197. 
plea  of  a  former  suit  by  defendant,  in  which  plaintiff  set  off  his  demand,  163. 
plea  of  a  former  action  in  which  plaintiff  ought,  but  neglected,  to  set  off  his 
demond,  163. 
must  state  that  former  suit  was  brought  before  commencement  of  sec- 
ond, 173. 
if  illegal,  when  to  be  objected  to,  172. 
of  the  plea  or  notice  of,  177  to  205. 
nature  of  the  demands  that  may  be  set  off,  178. 

they  must  be  due  to  defendant,  in  his  own  right,  179,  180. 
bow  affected  by  assignment  179,  186. 

assignment  must  be  absolute,  and  not  conditional,  179  n.  (3). 
in  general,  not  allowed  as  to  debts,  ^c.  between  persons  not  partiea  ta 
^  suit,  179. 

but  this  rule  has  exceptions,  179. 
when  maker  of  a  note  may  set  off,  against  a  subsequent  holder,  a  de* 

mand  against  payee,  179. 
demand  must  be  for  property  sold,  or  for  money  paid,  or  a ervices  done, 
180. 
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and  must  be  one  for  which  indebitatus  assumpsit  would  lie,  180. 
such  demand  may  be  set  off,  though  unliquidated,  180. 
any  other  demand  may  be  set  off,  if  amount  is  liquidated,  180. 
'  when  a  debt  is  liquidated,  180. 
what  are  unliquidated  damages,  180. 

damages  for  breach  of  a  warranty,  181. 

debt  due  from  one  partner  to  another,  where  no  balance  has 

been  struck,  181.] 
a  penalty  of  a  bond,  182, 

otherwise  as  to  amount  due  on  the  condition  of  a  bond,  182. 
immaterial  whether  it  arises  out  of  same  transaction  as  plaintiff's 
claim,  or  not,  182. 
it  must  have  existed  at  commencement  of  the  suit,  182. 
and  have  then  belonged  to  defendant,  182. 

a  conditional  purchase  of  a  note  not  sufficient,  182. 
nor  can  a  judgment  recovered  against  plaintiff  after  commence- 
ment of  suit  be  set  off,  182. 
debt  must  also  be  due  at  time  of  plea  pleaded,  182. 

not  sufficient  that  it  was  due  at  time  plaintiff  declared,  183. 
can  be  allowed  only  in  actions  on  demands  which  might  themselves  be 

setoff,  183. 
must  be  due  to  all  the  defendants  jointly,  183. 
when  it  must  be  against  the  plaintiff  in  the  action,  184.  i 

rule  where  plaintiff  has  no  real  interest  in  suit,  184. 
of  demands  against  individual  partners,  when  allowed  against  partner- 
ship demands,  184,  185. 
a  debt  due  from  a  testator,  against  a  demand  accruing  to  executor,  af 

ter  his  death,  1B5. 
if  against  plaintiff,  it  is  no  objection  that  it  is  also  against  others,  185. 
a  debt  on  partnership  account,  in  suit  by  a  surviving  partner,  185. 
partnership  debts  against  an  individual  debt  due  to  one  of  partners,  185. 
demands  against  a  private  company,  in  a  suit  on  a  note  payable  to  its 
agents,  186. 
in  suits  on  contracts  which  have  been  assigned  by  plaintiff,  186. 

bond  executed  by  plaintiff,  and  assigned  to  defendant  before  commence- 
ment of  suit,  187. 
in  suits  on  negotiable  bills  or  notes  which  have  been  assigned  to  plaintiff  af- 
ter due,  187  to  190. 
where  plaintiff  is  trustee  for  another,  or  has  no  real  interest  in  contract,  190. 
in  suit  by  assignee  of  an  insolvent,  imprisoned,  concealed,  or  absconding 

debtor.  191. 
plea  or  notice  of,  roust  be  offered,  on  joining  issue,  192. 
provisions  as  to  giving  judgment,  in  cases  of,  193. 
extent  of  justice's  jurisdiction  in  cases  of,  194. 
in  suits  by  executors,  195. 

neglect  to  set  off  in  former  suit,  when  no  bar  to  second  suit,  196. 
additional  points  as  to  what  may  be  the  subject  of,  197. 
of  the  form  in  which  it  is  to  be  introduced,  200  to  205.       n 
when  by  plea  or  by  notice,  200. 
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form  of  plea  of,  201. 

form  of  notice  of,  202. 

of  the  particularity  and  ceitainty  required  in  plea  and  notice  of,  203,  904. 
SHERIFF.     See  Officeb— Process. 

requisites  of  declaration  against,  35. 

debt,  proper  action  against,  for  an  escape,  35.     See  Escape. 

when  proceediogs  may  be  stayed  in  suit  against,  for  an  escape  from  limits, 
604. 

cannot  serve  an  execution  in  his  own  favor,  558. 
whether  he  can  deputize  one  to  do  this,  559. 
SPECIALTY. 

general  issue  in  action  on,  whether  nil  debet  or  nan  e$t  factum,  132  n.  (7^. 

table  showing  defences,  in  actions  on,  132  to  134. 

when  alterations  or  erasures  in,  avoid,  154. 

presumption  of  payment,  when  raised,  and  how  repelled,  218,  219. 

when  it  may  be  varied  by  contract  not  under  seal,  151. 
STATUTE. 

debt  or  assumpsit  will  lie  for  penalties  given  by,  35,  36. 

oif  trover  for  property  forfeited  by,  36. 

process  in  action  for  penalties  given  by,  how  to  be  endorsed,  515  n.  (5), 
658. 

public  and  private,  and  distinction  between,  7  n.  (2). 

how  pleaded,  6,  7. 

provisions  in  regard  to  suits  for  statute  penalties,  36,  37. 
form  of  declaration,  60. 
SUBSCRIBING  WITNESS.    See  Evidence.    Witness. 

should  be  produced,  if  in  party's  power,  384,  397. 

what  is  a  good  excuse  for  not  producing,  397,  398, 

one  of  several,  sufficient  to  prove  instrument,  389. 

when  he  cannot  be  produced,  evidence  of  his  hand-writing  aufficieDi,  397. 
SUBP(ENA 

to  attend  before  arbitrators,  form  of,  235. 

for  trial,  form  of,  312. 

of  whom  obtained,  312. 

ducee  tecum,  requisites  and  form  of,  313. 

may  contain  any  number  of  names,  313. 

when  party  may  insert  names,  313. 

how  to  be  obtained  when  suit  is  before  another  justice,  313. 

how  served,  313,  314. 

by  whom  it  may  be  served,  313. 

whether  fees  must  be  tendered  to  witness,  314. 

is  valid  to  compel  attendance  of  witness  in  same  county,  and  in  an  adj(Hn- 
ing  one,  316. 

witness  entitled  to  fees,  though  he  attends  without  service  of,  315. 
A        to  a  witness  examined  under  a  commission,  331. 

proceedings  against  witness  for  not  obeying,  316.    See  Witness. 

fees  for  serving,  501. 
SJLJMMONS. 

when  defendant  may  be  described  in,  by  a  fictitious  name,  19. 

one  flummona  may  be  the  foundation  of  several  suits,  21. 


INDEX.  647 

QVMMONS— continued. 

form  of,  against  several  defendants,  for  different  demands,  21. 

against  defaulting  witness,  form  of,  and  proceedings  on,  320. 

to  a  witness  examined  under  a  commission,  330. 

against  a  defaulting  juror,  to  show  cause,  362. 
SURETY 

in  adjournment  bond,  liability  of,  307. 

of  a  constable,  liability  of,  659  to  561. 

within  what  tim*  action  to  be  brought  against,  561. 
SURREBUTTER, 

form  of,  16. 
SURREJOINDER. 

form  of,  15.  • 
SURVIVING  CREDITOR, 

form  of  declaration  in  suit  by,  76. 
SWORN  COPIES, 

when  evidence,  385. 


TENANT. 

when  goods  of  joint  tenant,  or  tenant  in  common  may  be  levied  on  under 

execution  against  one,  524. 
proceedings  on  claim  of  rent,  where  goods  of  tenant  are  levied  on  under 
execution,  549,  dbc. 
TENDER 

when  a  condition  precedent,  in  case  of  goods  sold,  49. 
of  the  plea  oT,  240. 
forms  of,  243,  244. 

of  money  before  suit  brought,  243. 
of  specific  articles,  244. 
distinction  between  effect  of  a  tender  in  money  and  of  specific  articles,  244. 
by  whom  it  may  be  made,  245. 
what  is  a  good  tender,  245. 

1.  as  to  the  manner  of  tendering,  245  to  248. 
an  actual  offer  to  pay  necessary,  245,  246. 

unless  dispensed  wi(b  by  the  other  party,  246. 
tenderor  must  state  upon  what  account  it  is  made,  245. 
a  declaration  of  being  ready  to  pay,  not  sufficient,  245. 
tenderor  must  show  that  he  has  the  money  about  him,  246. 
when  actual  production  of  money  dispensed  with,  245. 
party  demanding  too  much  will  not  excuse  an  actual  tender  of 

what  is  due,  246. 
safest  course  to  produce  the  money ;  unless  tenderor  is  told  not  to 

do  80,  246. 
refusal  to  receive  money  must  be  absolute,  in  order  to  excuse  a^ 

tender,  246. 
as  to  a  tender  of  specific  articlesi  246  to  248. 
it  must  be  without  qualification,  248.  , 

a  receipt  in  fall  must  not  be  demanded,  248. 
nor  any  thing  be  required  to  be  done  on  the  other  side.  248. 
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2.  a$  to  the  thing  tendered,  248. 

what  money  is  a- lawful  tender,  249  and  n.  (2).  . 

in  strictnen  none,  except  such  as  is  made  current  bj  act  of 

congress,  249. 
cents  are  not,  except  by  implication,  250  n.  (2). 
domestic  coins  and  their  value,  250. 

need  not  be  weighed,  260. 
foreign  coins,  251,  249  n.  (2).       « 

table  of  foreign  gold  coins  and  their  value,  251,  252. 
foreign  silver  coin,  252. 
when  foreign  coins  must  be  weighed,  250. 
bank  notes,  when  a  good  subject  of  tender,  253. 
where  money  tendered  afterwards  depreciates  in  Talue,  tan- 
deree  must  bear  the  loss,  253. 
but  in  such  case  plea  should  state  the  kind  of  money  ten- 
dered, 253. 
and  aver  that  defendant  was  always  ready  to  pay  it,  253. 
and  the  money  must  be  brought  into  court,  253. 
as  to  the  quality  of  specific  articles  tendered,  253,  254. 
mode  of  tender  where  party  is  bound  to  tender  certain  goods, 
or  a  certain  sum  of  money,  at  election  of  tenderee,  249. 

3.  at  ijohat  place  to  be  made,  254  to  256. 

where  a  place  is  mentioned,  254. 
where  no  place  is  mentioned,  254. 

must  be  to  party  personally, ^if  he  is  in  the  state,  254. 

tender  at  his  residence,  when  sufficient,  264. 
not  if  made  during  his  absence,  254  n.  (4). 
of  rent,  254,  255. 
in  case  of  cumbrous  articles,  255. 
of  a  merchant's  due-bill,  payable  in  goods,  255. 
of  a  due-bill,  payable  in  cabinet  work,  256. 
of  a  mechanic's  due-bill,  payable  in  work,  256. 

4.  at  what  time  it  must  be  made,  256  to  260. 

may  be  after  suit  commenced,  256,  257. 

where  debt  is  payable  on  or  before  a  certain  day,  257. 

or  at  or  upon  a  certain  day,  257. 
on  a  bond  conditioned  to  be  void  on  payment  of  a  less  sum,  257 

n.  (5).  1 

at  what  time  of  day,  257. 
where  no  time  of  payment  is  mentioned  in  contract,  257. 

where  the  promise  is  to  pay  in  money,  257. 

where  it  is  to  deliver  goods,  perform  labor,  &c.  257,  258. 
where  the  debt  or  duty  is  payable  on  demand  or  request,  259. 
where  an  accountable  receipt  is  given  for  goods,  259. 
when  it  need  not  be  made  until  after  request  of  payment,  259,  260. 

5.  to  whom  it  must  be  m^ide,  261. 

to  an  agent,  cleik  or  servant,  when  sufficient,  261. 

to  an  executor,  before  will  proved,  26L 

to  an  assignee  of  a  contract,  2S1. 

to  an  attorney  with  whom  debt  is  left  for  collection,  261. 
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valid  also  if  made  to  principal,  in  such  a  case,  261. 

6.  the  conaeqvunces  of  a  tender  and  refusal,  261. 

when  it  discharges  the  debt  or  duty,  244,  245,  261. 
when  not,  244,  245. 

in  such  cases  tender  must  be  kept  g^ood,  261. 
when  it  merely  bars  right  to  interest  and  costs,  244,  262. 
in  what  cases  money  must  be  paid  into  court  with  plea  of  tender, 
2g9. 
effect  of  doingtso,  262,  263. 

plaintiff  absolutely  entitled  to  it,  263. 
when  a  readiness  at  time  and  place,  is  equivalent  to  an  actual  ten- 
der, 262. 

7.  how  it  must  bepleadedy  when  made  before  suit  brought,  262. 

in  cases  where  debt  is  discharged  by  the  tender,  262. 

where  it  is  not  discharged,  262. 
where  a  day  is  mentioned,  but  no  place,  262. 
what  is  the  essence  of  the  plea,  263. 

8.  in  what  eases  it  may  be  made,  263. 

at  common  law  only  where  debt  or  duty  is  certain,  263. 

or  capable  of  being  rendered  certain,  263. 
not  where  damages  must  be  assessed  by  a  jury,  263.         % 
nor  in  trespass  on  the  case,  trover,  or  in  trespass,  264. 
but  allowed,  to  common  courts  in  assumpsit,  264. 
by  statute,  tender  of  amends  allowed  in  suits  for  casual  or  involun- 
tary trespasses,  dbc.  264. 
of  tender  after  suit  brought,  264  to  267.     See  Paying  Money  into  Court. 
when  it  may  be  made,  264,  265. 
where  bond  is  conditioned  that  the  whole  debt  shall  become  due,  on  a 

default,  tender  of  interest  alone  not  sufficient,  264. 
'  effect  of,  on  the  costs,  265,  266. 
cannot  be  pleaded,  267. 

in  case  of  tender  of  amends,  the  verdict  or  judgment  should  state  that 
trespass  was  involuntary,  267. 
effect  of,  upon  a  distress,  or  impounding  thereof  for  rent,  257. 
TIME, 

how  computed,  on  adjournments,  292. 

in  calculating  interest,  471. 
when  to  be  correctly  stated,  in  declaring,  22,  23. 
in  general  need  not  be  proved,  as  laid,  22,  23. 
TITLE  TO  LAND, 

justice's  jurisdiction,  in  questions  of,  271  to  274. 

consent  of  parties  will  not  confer,  272. 
how  question  of,' may  arise,  273. 

how  justice  to  proceed,  on  its  being  raised,  272. 
of  the  plea  of,  in  trespass,  271. 

when  and  how  to  be  pleaded,  to  oust  justice  of  his  jurisdiction,  272. 
if  title  appear  from  plaintiff's  own  showing,  justice  must  diacootinue,  272. 
and  plaintiff  must  pay  coats,  272.   . 
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may  be  pleaded  io  all  actioof ,  272. 

at  what  time  to  be  pleaded,  272. 

muft  be  pleaded  ipecially,  or  notice  thereof  giv'eo,  274. 

forms  of  plea  and  notice,  and  remarks,  274  Io  277. 

by  whom  to  be  signed,  and  to  whom  delitered,  277. 
when  plea  of,  will  reach  matters  in  aggravation,  277. 
qnestion  of,  how  raised  in  actions  other  than  trespaas,  277. 
how  to  proceed  where  it  can  be  pleaded  to  part  only  of  declaration,  27<S« 
of  the  costs  before  justice,  in  cases  of  title  pleaded,  279. 
bond  to  be  given  on  pleading,  278. 

competency  of  surety  in,  how  ascertained,  278. 

in  what  sum  surety  should  justify,  278. 

if  none  is  given,  plea  to  be  disregarded,  278^ 

must  be  delivered  to  justice,  279. 

by  whom  to  be  retained,  ^9. 
in  what  time  suit  to  be  brought  in  common  pleas,  280. 
when  plea  of,  admits  trespasses  complained  of,  280. 
of  the  costs  in  the  common  pleas,  281. 
defendant  confined,  in  the  common  pleas,  to  same  plea,  &c.  put  in  beforer 

justice,  281. 
and  plaintiff  must  declare  for  same  cause  of  action,  281. 

but  he  may  describe  the  premises  with  greater  particularity,  281,  282. 
where  premises  are  loosely  described,  defendant  may  defeat  action  by  show- 
ing title  to  any  land  in  same  town,  93,  274,  281. 
practice  where  defendant's  plea  in  O.  P.  is  different  from  that  before  justice, 

28L 
effect  of  altering  pleadings,  in  common  pleas,  by  consent,  282. 
whether  plaintiff  may  newly  assign  in  common  pleas,  283. 
on  appeal  defendant  cannot  show  titie,  where  be  pleaded  general  issue  be- 
fore justice,  283. 
evidence  necessary  to  prove  title  to  street  by  adjoining  owner,  273. 
TOWN  CLERK, 

certificate  of,  when  evidence,  388. 

form  of,  388. 
TRANSCRIPT 

of  a  justice's  docket,  when  evidence,  885  to  887. 
^         how  made,  386. 

clerk's  certificate  of  authentication,  387. 
of  a  judgment,  to  file  with  county  clerk,  492. 

when  it  renders  judgment  a  lien  upon  land,  492,  496u 

manner  of  making,  495,  496. 

may  be  made  after  expiration  of  justice's  term  of  office;  496. 

mandamus  will  lie  against  justice,  for  refusing  to  give,  4ML 
TRESPASS. 

declarations  in,  93  to  96.    See  Declaration. 

how  premiss  should  be  described  in,  98,  94. 

S4ajlement  of  the  injury,  94. 
table  of  defences,  in  action  of,  and  evidence  «ndsr  ^eiieml  Hsne,  186  and 
n.  f  19),  137. 
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of  tender  of  amends  for  a  casual  trespass,  264  to  267. 
measure  of  damages  in,  476. 
TRESPASS  ON  THE  CASE, 
in  what  cases  it  lies,  91. 

for  wrongfully  suing  out  execution,  without  showing  malice,  518. 
declarations  in,  SI  to  92.     See  Declaration. 

(able  of  defences  in,  and  evidence  under  the  general  issue,  136  n.  (17),  137. 
measure  of  damages  in,  475,  476. 

when  it  lies  against  an  officer  selling  under  execution  regardless  of  land- 
lord's claim  of  rent,  551  n.  (9),  554. 
for  wrongfully  applying  proceeds  of  sale  to  a  junior  execution,  540, 548. 
against  landlord,  for  collecting,  by  notice  to  officer,  more  rent  than  is 

due,  554. 
againstsheriff  or  jailor  for  refusing  to  discharge  prisoner,  557. 
TRIAL,. 

how  long  court  may  be  held  open,  on,  and  for  what  cause,  801. 

preparation  for,  312. 

before  a  justice  alone,  333. 

certain  particulars  applicable  to  a  trial  before  a  justice  or  jury,  335. 

cannot  be  had  at  a  different  place  from  that  appointed  by  justice,  335. 
.   when  justice  may  hold  open  trial,  301,  335. 

hj^y^  337. 

when,  and  by  whom,  it  may  be  demanded,  337. 

venire  once  issued,  cause  must  be  tried  by  jury,  340. 

requisites  apd  form'  of  venire,  337,  338.     5«e  Venire.    Jury. 

mode  of  conducting  trial,  350. 

whether  more  evidence  may  be  given  afler  cause  is  submitted,  852. 

when  a  juror  may  be  withdrawn,  and  effect  thereof,  351. 

trial  may  be  delayed,  or  jury  discharged,  in  order  to  complete  the  ex- 
amination of  a  witness,  353. 
when  it  may  be  intercepted  by  a  nonsuit,  335,  353. 
justice  cannot  grant  a  new  trial,  361. 

TROVER 

lies  for  property  forfeited  by  statute,  35. 
form  of  declaration  in,  92. 

defences  in  action  of,  and  evidence  under  general  issue,  136  and  n.  0-B), 
measure  of  damages  in,  476. 

will  lie  against  purchaser  of  goods  under  execution,  which  have  been  fraud- 
ulently purchased  by  debtor,  to  satisfy  the  execution,  536. 


u 


USE  AND  OCCUPATION, 
common  count  for,  69. 


V 


VARIANCE.    Su  Amendments. 

between  declaration  and  proof,  25  to  29,  377  to  384. 
in  suits  on  special  contracti,  878  to  380. 
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between  procett  and  declaration  ai  to  names  of  partiet,  18,  21. 

as  to  number  of  parties,  21. 
how  taken  advantage  of,  109. 
objection  for,  must  be  taken  at  the  trial,  382. 

or  it  will  not  be  available  afterwards,  382. 
when  considered  immaterial,  381,  382. 

how  to  set  forth  judgment,  execution,  bond,  &,c,  so  as  to  avoid,  84. 
between  pleadings  in  justice's  court,  and  hi  common  pleas,  in  cases  of  title, 

effect  of,  281. 
justice's  di^retion  in  regard  to  amendments,  with  a  view  to  correct,  884, 

467,681. 
when  they  may  be  disregarded,  by  statute,  383. 

they  must  be  merely  clerical  or  unimportant,  383. 

and  party  must  not  have  been  surprised  or  misled,  383. 
between  pleadings  and  proof,  when  may  be  amended  at  the  trial,  384. 
VENIRE.     See  Jury. 

when,  and  by  whom  to  be  demanded,  237,  238. 

requisites  and  form  of,  338,  339.  • 

how  executed)  339. 

form  of  return  to,  340. 

■ 

if  once  issued,  cause  must  be  tried  by  a  jury,  340. 

when  waived,  and  what  amounts  to  a  waiver,  340,  341,  842. 

what  are  valid  objections  to  a  constable's  serving,  339. 

course  where  it  is  quashed,  or  not  returned,  342. 

when  a  new  one  to  be  issued,  342. 

will  be  deemed  process  of  party  calling  for  the  first,  342. 

form  of,  cannot  be  objected  to  by  party  demanding  it,  342. 

who  bound  to  pay  the  costs  of,  342. 

proceedings  against  juror  for  not  appearing  on,  362. 
VERDICT.     See  Jdry. 

must  be  general,  369. 

how  rendered  when  statute  g^ves  double  or  treble  damages,  359. 

how  received  and  entered,  360,  361. 

form  of,  360. 

may  be  corrected  by  jury  before  it  is  recorded,  361. 

jury  may  be  polled,  361. 

when  it  may  be  received  on  Sunday,  361. 

when  it  is  evidence  without  the  judgment,  886. 

when  evidence  in  subsequent  suits,  413. 

appearing  to  have  been  rendered  for  causes  of  action  arising  after  suit 
brought,  is  erroneous,  480. 

power  of  justice  to  amend,  492. 
VOIR  DIRE, 

form  of  oath  on,  434. 

of  the  examina|ion  of  witnesses  on,  432.    Se$  Witnesses. 

W 
WAIVER, 

defects  in  declaration,  when  waived  by  plea  of  defendant,  79,  80. 
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of  an  irregularity  in  adjournment,  what  is,  310,  311. 
of  a  venire,  what  amounts  to,  340  to  342. 
WARRANT,     - 

when  defendant  may  be  described  in,  by  a  fictitious  name,  20. 
of  the  plea  in  abatement  to,  123. 

non-residents  ha^e  same  privilege  from  arrest  on,  as  citizens,  124  n.  (r). 
no  defence  in  action  by,  that  plaintiff  neglected  to  set  off  in  former  suit,  172. 
to  answer  for  a  contempt,  368. 
of  commitment  for  a  contempt,  370. 
WEARING  APPAREL, 

what  is  necessary,  exempted  from  sale  on  execution,  though  owner  not  a 
householder,  621.* 
WITNESSES.     See  Evidence. 

how  compellejd  to  attend  before  arbitrators,  224. 

form  of  subpcena,  235. 
attendance  before  justice,  how  compelled,  312. 

form  of  subpoena,  312.     See  Sdbpcema. 
not  obliged  to  testify  until  subpcsnaed  and  fees  paid,  314. 
entitled  to  fees  if  they  attend,  though  not  subposnaed,  315. 
action  by  for  fees,  315. 
how  far  privileged  from  arrest,  315. 

proceedings  against,  by  attachment,  for  non-attendance,  316. 
how  sworn,  427. 

penalties  for  non-attendance,  or  refusal  to  testify,  319,  320. 
proceedings  to  impose  a  fine,  319. 
forms  of  summons,  conviction,  and  execution,  320,  321. 
how  to  proceed  upon  execution,  322. 
liable  to  party,  for  non-attendance,  or  refusal  to  testify,  319. 
•  proceedings  where  justice  is  a  material  witness,  100. 
adjournment  on  account  of  absence  of,  292.     See  Adjournment. 
commission  to  examine  foreign  witnesses,  322.     See  Commission. 
can  only  be  sworn  by  justice  trying  the  cause,  336. 
presiding  justice  cannot  be  sworn  as  a  witness,  except  by  consent,  396. 
refusing  to  be  sworo,  guilty  of  a  contempt,  367. 
commitment  of,  for  refusing  to  be  sworn,  371. 

proceedings,  371,  372. 
subscribing  witness  must  always  be  produced,  384,  889. 
except  when  it  is  out  of  party's  power,  397. 
what-  is  a  sufficient  excuse  for  not  producing,  397. 
instrument  how  proved,  in  such  case,  397. 
when  party  to  suit  may  be  a  witness,  401,  402. 

when,  and  how,  what  a  witness  swore  in  a  former  suit  may  be  given  in  evi- 
dence, 413. 
of  their  incompetency,  425. 

distinction  between  credibility  and  competency,  4^6. 
idiots,  lunatics,  insane  or  intoxicated  persons,  and  children,  when  in- 
competent, 426. 
how  their  incoqjpetency  is  proved,  426,  427. 
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who  incompetent  from  want  of  relig^ious  belief,  4^. 
cannot  be  questioned  a«  to  their  belief,  427. 
by  reason  of  a  conviction  for  a  felony,  427. 

how  far  restored  by  a  pardon,  427. 
incompetency  from  interest ,  427. 

is  where  witness  is  interested  in  the  event  of  the  salt,  to  swear  io 
favor  of  party  calling  him,  428. 
cases  where  this  rule  of  exclusion  does  not  apply,  428. 
the  interest  must  be  direct,  and  unconditional,  428. 
^terest  in  the  question  will  not  disqualify,  428. 
nor  will  fact  that  witness  thinks  himself  interested,  428. 
.  nor  will  a  mere  honorary  obligation,  428. 
where  verdict  would  be  evidence  for  witness,  429. 
where  it  would  be  evidence  against  him,. 429. 
where  a  recovery  would  subject  witness  to  costs,  430. 
cases  in  which  he  is  directly  interested,  430. 
where  husband  is  incompetent  from  interest,  wife  is  also,  490. 
the  smallness  of  the  amount  of  interest  immaterial,  430. 
when  interest  is  balanced,  witness  is  competent,  431. 
interest  contrary  to  that  of  party  calling  him  does  not  disquaJify,  431. 
so  where  witness,  though  liable  on  party's  failing,  has  a  remedy 

over,  431. 
witness  cannot  render  himself  incompetent  by  his  own  act,  438. 

as  by  betting  on  result  of  suit,  439. 
objection  on  account  of,  when  and  huw'made,  432. 
must  be  proved  by  party  making  it,  432. 
to  be  tried  and  decided  by  justice,  432. 
witness  may  be  examined  on  his  voir  dire^  432. 

whether  this  will  preclude  other  evidence  as  to  iaterest, 

432,  433.  I 

this  privilege  allowed  to  both  parties,  433. 

form  of  oath,  on  the  voir  dirCy  434.  i| 

advantages  of  examination  upon,  433,  4.  ! 

interest  may  be  proved  by  other  evidence,  and  bow,  435.  *^ 

whether  it  should  be  made  before  witness  is  sworn,  436. 
witness'  declarations  not  admissible,  to  prove  him  incompetent,  436. 

but  otherwise  as  to  declarations  of  party  calling  him,  437. 
parties  to  sui(  cannot  be  witnesses,  437. 

except  to  lay  foundation  for  secondary  evidence,  401,  437. 
one  of  several  defendants  may  be  a  witness  after  de&alt  or  ac-  i\ 

quittal,  437. 
or  confession  of  cause  of  action,  437. 
but  not  on  appeal,  438. 
wife  cannot  be  a  witness  either  for  or  against  her  hosband,  437. 
competency,  how  restored,  438. 

'by  release,  438.    See  Release.  i 

form  of,  from  a  party  to  witness,  439. 

from  witness  to  party,  439. 
tender  of,  to  witness  sufficient,  438. 
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if  not  tendered  before  examinatioDi  witneflc  must  be  re- 
examined afterwards,  440. 
communieation8  between  attorney  and  client ,  physician  and  patient,  dbc. 
440. 
when  attorneys  are  compellable  to  testify  against  their  clients, 
440,  441. 
rule  confined  to  those  who  are  employed  in  the  business  to 

which  the  communications  relate,  440. 
the  form  of  the  communication  immaterial,  440,  1. 
but  the  relation  of  attorney  and  client  can  only  exist  for  law- 
ful purposes,  441.  * 
privilege  does  not  extend  to  transactions  between  dlient  and  a 

third  person,  441. 
attorney  may  be  examined  as  to  matters  coming  to  their  knowl- 
edge before  being  retained,  441. 
or  after  their  duties  as  such  have  ceased,  441. 
so  as  to  existence  of  a  paper,  441. 
and  that  it  is  in  his  hands,  441. 
and  whether  it  was  endorsed  or  not,  441. 
but  he  cannot  be  compelled  to  produce  paper  or  state  its 
contents,  441. 
privilege  extends  to  clerk  or  student  of  attorney,  441* 

and  to  his  agent,  and  interpreter  between  him  and  his  cli- 
ent, 441. 
but  not  to  unlicensed  attorneys,  441. 
physicians,  how  far  protected  from  testifying  against  their  patients, 
441. 
not  as  to  unlawful  acts,  442. 
clergymen,  when  protected  from  testifying,  441. 
the  pri?ilege  is  that  of  the  client,  or  party,  and  he  alone  can  wai?e 

it,  440. 
court  must  decide  whether  witness  is  privileged,  or  not,  442. 
vf  the  examination  of,  442. 

when  interpreter  must  be  sworn,  442. 

form  of  his  oath,  442. 
when  justice  may  direct  witnesses  not  under  examination,  to  withdraw, 

442. 
must  be  in  open  court,  443. 
examination  in  chief,  443. 

leading  questions  not  admissible,  443. 
what  are  such,  443. 
may,  in  some  cases,  be  put,  443. 
how  far  witness  is  excused  from  implicating  himself,  443,  444. 

privilege  does  not  extend  to  questions  which  would  merely  affect 

his  character,  444. 
privilege  is  that  of  witness,  443. 
and  he  may  waive  it,  444. 
witneM  can  depose  to  such  facts  only  as  are  within  his  recoUeotion,  444. 
musti  in  general,  speak  as  to  facts,  445. 
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when  he  may  assist  his  memory  by  memoranda,  445. 
when  witness  may  give  bis  opinion,  445. 
in  questions  of  science  or  trade,  445. 
so  as  to  the  value  of  a  dog,  446. 

but  not  where  opinions  are  based  on  a  sUte  of  fact»  sworn  to  by 
others,  445. 
or  upon  a  comparison  of  hands,  446. 
croaa-examination  of,  446. 

admits  of  leading  questions,  446. 
latitude  allowed  upon,  446. 

privilege  of,  continues  in  every  stage  of  cause,  446. 
how  conducted,  446,  447. 

if  witness  dies  before,  his  testimony  not  admissible,  447. 
party  bound  to  produce  his  witness,  for  cross-examination,  447. 
re-examination  of,  442,  447. 
how  their  evidence  is  to  be  weighed,  448,  9. 
how  their  credit  may  be  impeached,  449. 
by  disproving  tlie  facts  sworn  to,  449. 
by  calling  witnesses  to  character,  449. 

what  questions  proper  as  to  character,  450. 
by  showing  that  he  has  made  inconsistent  statements,  451. 

but  he  must  first  be  questioned  as  to  alleged  statement,  45L 
whether  party  may  then  support  witness,  by  showing  coiisisC0nt 
statements  or  explanations  by  witness,  451. 
a  party  not  allowed  to  discredit  his  own  witness,  452. 

but  he  may  contradict  him,  and  show  (he  fact  to  be  different,  bj 

other  witnesses,  452. 
so,  if  a  witness  has  deceiveil  him,  party  may  impeach  him,  4^. 
party  cannot  give  evidence  of  his  witness'  good  character,  until  it  has  been 
attacked,  452. 
unless  the  other  party,  on  cross-examination,  draws  out  facts  goii^  (o 
impeach  witness,  452. 
discretion  of  justice  as  to  number  of  impeaching  and  sustaining  witnesses, 

452; 
consequences  of  admitting  improper  evidence,  453. 
fees  of,  315,  501. 

party  liable  for,  and  not  justice,  502. 
WORK,  LABOR  AND  SERVICES. 

when  action  may  be  brought  for,  although  there  was  a  special  cootnct, 

43,  72. 
form  of  common  count  for,  71. 
how  to  declare  for,  generally,  72. 
WRONGS. 

of  damages  and  costs  against  several  wrong-doers,  481,  482. 
measure  of  damages  ia  suits  for,  475. 
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COWEN'S    TREATISE. 


1.  Notwithstanding  the  numerous  and  important  changes  which  have 
been  made  in  the  laws  of  this  state,  affecting  the  jurisdiction  of 
justices'  courts,  and  the  course  of  proceedings  therein ;  Judge  Cowem's 
Treatise  on  the  Civil  Jurisdiction  of  Justices  of  the  Peace,  will  long 
remain  not  only  of  inestimable  value  to  the  tribunals  and  suitors  for 
whose  benefit  it  was  specially  intended,  but  of  great  utility  to  the  legal 
profession  at  large.  Probably  no  other  man,  who  ever  lived  in  this 
state,  has  been  so  well  qualified  for  the  work  which  he  so  successfully 
accomplished,  as  the  late  Mr.  Justice  Cowen.  His  work,  in  the  second 
edition,  by  the  late  Sidney  J.  Cowen,  and  in  the  third,  by  O.  L.  Bar- 
bour, Esquire,  has  been,  with  great  ability  and  accuracy,  adapted  to 
the  state  of  the  law,  as  it  existed  at  the  time  of  the  publication  of 
those  editions  respectively  ;  the  last  of  which  was  at  the  close  of  the 
year  1844.  Since,  that  time,  and  chiefly  by  the  Code  of  Procedure, 
passed  April  12,  1848,  and  which  took  effect  on  the  first  of  July  of  that 
year,  very  radical  and  extensive  alterations  have  been  introduced  into 
the  laws  of  the  state  relating  to  the  civil  jurisdiction  of  its  courts;  and 
though  in  a  less,  yet  in  no  inconsiderable  degree,  affecting  courts  of 
justices  of  the  peace. 

2.  It  is  the  object  of  this  appendix  to  point  out  these  changes;  and 
to  present  whatever  is  necessary  to  bring  the  Treatise  into  harmony 
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with  this  altered  state  of  the  law,  in  respect  to  the  courts  of  which  it 
treats. 

These  alterations  relate,  principally,  to 

J.  Forms  of  action,  generally,  including  those  cc^izable  in  justices' 
courts; 

2.  The  jurisdiction  of  these  courts ; 

3.  The  pleadings,  in  these,  as  well  as  in  the  other  courts  ; 

4.  The  rules  of  evidence,  applied  to  all  the  courts,  in  their  civil  ju- 
risdiction ;  and 

6.  The  proceedings  for  reviewing  the  ju4gments  of  justices'  and 
other  courts  of  corresponding  jurisdiction. 

In  pursuing  the  object  proposed,  our  notices  will  be  limited  to  the 
courts  of  justices  of  the  peace. 

The  topics  just  mentioned  are  successively  considered  in  the  Treatise; 
but  the  first  three  of  the  heads  referred  to,  are  so  far  reciprocal  in  their 
relations,  that,  in  order  to  a  more  perfect  understanding  of  what  fol- 
lows, and  to  save  repetition,  it  is  necessary  to  take  some  notice  of 
them  here. 

3.  Nature  has  established  distinctions  in  many  things  that  come  under 
the  cognizance  of  judicial  tribunals,  which  no  human  policy  can  obli- 
terate. Thus  the  distinctions  between  an  individual  person,  and  his 
interests  in,  and  relation  to,  other  persons ;  and  between  both  these, 
and  property  ;  and  in  respect  to  property,  between  real  and  pers(Hial, 
and  incorporeal ;  and  between  all  these,  and  individual  reputation,  are 
distinctions  founded  in  nature ;  and  must  therefore  exist,  under  what- 
ever forms  legislhtion  may  assume.  So,  in  respect  to  the  remedy  tot 
injuries  to  some  of  these  rights,  as  between  a  specific  recovery  of  the 
thing  taken,  and  a  commutation  for  its  value.  Other  distinctions  arise 
from  contracts  between  men,  made  according  to  their  exigencies  or 
caprice ;  as,  for  the  performance  of  services,  or  the  delivery  of  pro- 
perty, in  respect  to  which  a  remedy  for  a  breach  by  the  enforcement  of 
a  specific  performance,  and  by  a  compensation  in  damages  for  a  breach, 
are  radically  different  in  their  nature.  So,  an  obligation  assumed  by  a 
contract  openly  and  fairly  made,  involving  the  assent  of  both  parties, 
is,  in  its  nature,  quite  different  from  a  liability  incurred  by  fraud,  deceit, 
or  other  wrong. 

4.  These  are  differences,  ineffaceable  by  laws,  because  they  are 
naturally  inherent  in  their  subjects.  To  distinctions  such  as  these,  the 
laws  have  added  others,  designed  to  promote  the  convenience  of  meo 
in  their  business  transactions  with  each  other.  Such  are  the  different 
effects,  ascribed  by  our  laws  to  a  simple  contract,  and  a  contract  under 
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teal,  or  a  specialty ;  and,  to  a  promissory  note,  and  other  contracts  in 
writing  not  showing  a  consideration,  and,  in  many  instances,  to  a  con- 
tract in  writing,  though  not  under  seal,  and  an  oral  promise,  to.  the 
game  literal  effect.  Distinctions  of  this  latter  class,  being  created  by 
l^islation  or  universal  consent,  may  well  be  changed  by  legislation 
whenever  they  are  found,  in  the  mutations  or  progress  of  human  af- 
fairs, to  impede,  or  cease  to  promote,  the  purposes  of  their  institution. 

5.  These  and  other  distinctions  of  the  like  natures  had  given  rise  to, 
or  have  had  engrafted  upon  them,  various  modes  or  systems  of  pro- 
ceeding in  courts  of  justice,  by  the  party  claiming  to  be  injured,  against 
the  party  alleged  to  be  in  default,  for  the  redress  of  the  grievances  of 
which  he  complained.  These  modes  or  systems  of  proceeding,  agree- 
ing in  some  respects,  and  disagreeing  more  or  less  in  others,  according 
ns  they  originated  from  one  source  or  another,  were  called  forms  of 
action:  which  were  distinguished  by  different  names  according  to  their 
qualities,  as  trespass,  trespass  on  the  case,  which  involved  many  sub- 
divisions or  species,  debt,  covenant,  ejectment,  &c. ;  as  well  as  numer- 
ous proceedings  in  •  chancery,  usually  distinguished  there,  as  suits  or 
bills  for  the  specific  purposes  for  which  they  were  prosecuted,  and 
which  were  in  the  nature  of  special  actions  on  the  case ;  but  often 
seeking  a  mode  of  redress,  which  the  courts  of  common  law,  as  then 
constituted,  had  not  the  power  to  administer,  or  seeking  it  in  a  manner 
and  upon  grounds  which  did  not  fall  at  all,  or  so  conveniently  within 
their  province. 

6.  Among  the  various  forms  of  action  thus  recognized  by  law,  the 
plaintiff  had,  frequently,  an  election  to  pursue  the  one  or  the  other. 
Thus,  the  action  of  debt,  as  the  name  imports,  was  founded  on  an 
actual  indebtedness  by  the  defendant  to  the  plaintiff,  for  a  consideration 
fdready  received ;  or  on  the  withholding,  by  the  defendant,  of  that 
which  belonged  to  the  plaintiff,  and  which  he  was  bound  to  restore. 
And  so  it  lay  upon  the  acknowledgment  of  the  defendant,  under  seal, 
of  such  an  obligation,  without  other  proof  of  the  consideration;  be- 
cause the  seal  was  held,  of  itself,  to  import  it.  But,  it  afterward  came 
to  be  held  that,  where  the  defendant  was,  so,  actually,  indebted  to  the 
plaintiff,  the  law  would  imply  a  promise  to  pay  the  debt ;  that  is,  would 
imply  a  promise  to  do  what  he  was  legally  bound  to  do,  and,  conse* 
quently,  that  an  action  of  assumpsit,  that  is  an  action  upon  a  promise, 
would  lie  for  the  same  cause.  But  this  presumption  or  implication  of 
law  was  not  extended  to  a  promise  to  pay,  on  an  acknowledgment  of 
indebtedness,  under  seal  ;  because  not  only  was  the  actual  promise  or 
acknowledgment  there  shown,  leaving  no  room  tm  an  implication  by 
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law,  but  one  which  the  law  regarded  as  of  a  higher  nature  than  any 
simple  promise  or  contract,  and  consequently,  as  mei^ng,  in  itself,  any 
promise,  which  might  otherwise  be  implied. 

7.  But,  in  the  case  of  indebtedness  without  seal,  the  promise,  im. 
plied  by  law,  was  not  regarded  as  of  higher  obligation  than  the  antece- 
dent indebtedness,  and  therefore  the  right  to  maintain  an  action  of  debt 
still  remained;  or  the  party  might,  at  his  election,  rely  upon  the  pro- 
mise implied  by  the  law,  and  maintain  assumpsit.    Tt  is  therefore  seen 
that  there  is  a  large  class  of  cases,  in  which  the  plaintiff  had  this  elec- 
tion of  his  form  of  action.    And  it  will  be  perceived  further,  that  in 
these  cases,  as  indeed  in  all  others,  the  action  of  assumpsit  was  found- 
ed on  a  promise,  implied  by  kw,  if  none  was  actually  made ;  and  in 
other  cases  also  on  a  promise,  express  or  implied.    From  which  it  fol- 
lows that  in  declaring,  if  the  plaintiff*  set  forth  the  promise^  as  the 
ground  of  his  action,  he  proceeded  in  assumpsit;  if  he  set  forth  the 
indebtedness  as  the  ground  of  action,  he  manifested  his  election  to  pro- 
ceed in  the  action  of  debt. 

8.  Again,  when  a  party  had  undertaken,  under  seal,  to  pay  money 
at  a  future  day,  the  obligee,  on  default  of  payment  at  the  day,  might 
maintain  an  action  of  debt ;  because  the  seal  imported  a  sufficient  con- 
sideration, and  the  terms  of  the  obligation  showed  that  payment  had 
become  due  :  but  he  might  also  maintain  covenant — which  is  founded 
on  a  contract  under  seal — upon  the  express  stipulation  to  pay  at  the 
time.  The  plaintiff  would,  therefore,  have  his  election  between*  those 
two  actions. 

So,  where  a  vendor  of  property  makes  a  warranty  on  the  sale,  which 
he  knows  to  be  false ;  as  on  the  sale  of  a  horse,  that  he  is  sound, 
knowing  him  to  be  unsound,  the  purchaser  may  have  an  action  of  as- 
sumpsit, on  the  warranty,  or  promise,  that  he  is  sound  ;  or,  at  his 
election,  an  action  on  the  case  for  the  wrong;  that  is,  for  the  deceit. 

These  instances  will  suffice  as  illustrations,  both  of  the  grounds  of 
action,  and  of  the  doctrine  of  the  election  of  actions ;  and  they  will 
be  found  to  have  a  bearing  on  a  subsequent  part  of  these  notes. 

9.  These  distinctions  of  actions  had  necessarily  drawn  after  them 
corresponding  distinctions  in  the  pleadings,  that  is,  the  allegations,  by 
which  they  were  supported  or  defended.  And  upon  these  distinctions, 
necessary  to  the  vatiety  in  the  forms  of  action,  the  law  had  engprafted 
•others,  perhaps  less  necessary,  but  still,  made  legally  indispensable; 
and  in  all  of  them,  certain  forms  were  required,  as  being  supposed  to 
contribute  to  the  certainty  deemed  important  in  the  pleadings  ;  or  to 
allow  the  latitude  ^hich  was  ^supposed  to  contribute  t.)  the  advance- 
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ment  of  justice.  Connected  with  these,  was,  in  some  inistances,  the 
\ise  of  certain  technical  words^  which  were  usually,  and  in  some  in- 
stances, by  legal  necessity,  employed  in  the  several  actions :  and  in 
certain  cases  a  fiction  was  employed,  as  in  the  action  of  trover,  for  the 
advancement  of  justice,  but  under  such  guards  as  to  prevent  it  from 
operating  injustice.  And,  very  often,  in  the  action  of  iassumpsit,  a 
promise  was  alleged  when  none  was,  in  fact,  made,  and  which  the 
party  even  refused  to  make,  but  which  the  law,  for  the  sake  of  justice, 
implied.  It  was  further,  very  often  reqmred  by  these  forms,  that  a 
day  and  place,  certain,  should  be  alleged  in  the  pleadings,  although 
any  other  day-  or  place,  or  no  day  certain,  might  be  proved,  and  when 
too,  the  true  day  was  wholly  unknown  to  the  party  alleging  it*  But, 
as  before  su^ested,  these  fictions  were  so  guarded  as  to  work  no  in- 
justice to  the  parties.  Still  they  were ^cfionf,  and,  though  legally  ad- 
mitted as  truths,  yet  such,  it  is  believed,  as  one  could  not,  in  good 
conscience,  swear  to  be  true,  as  is  required  under  the  Code. 

10.  The  distinction  of  actions,  of  which  we  have  attempted  a  slight 
explanation,  no  longer  exists  in  this  state ;  although,  as  we  have  al- 
ready mentioned,  the  nature  and  substance  of  the  action  remains,  and, 
in  most  cases,  necessarily  remains,  as  belonging  to  the  nature  of 
things. 

The  Code  (^  62,)  declares  that  ^'  the  distinctions  between  actions  at 
law,  and  suits  inoequity  ;  and  the  forms  of  all  such  actions  and  suits, 
heretofore  existing,  are  abolished ;  and  there  shall  be  in  thb  state 
hereafter,  but  one  farm  of  action^  for  the  enforcement  or  protection  of 
private  rights,  and  the  redress  of  private  wrongs,  which  shall  be  de- 
norMnated  a  civil  action,*^  So  that,  we  have  no  longer,  in  any  court, 
actions  of  trespass,  trespass  on  the  case,  trover,  assumpsit,  debti  cove- 
nant, or  the  like.  Consequently  the  use  of  all  such  terms  heretofore 
employed  to  distinguish  actions,  whether  used  in  process  or  pleadings, 
or  elsewhere,  have  become  obsolete  and  improper.  They  are  names 
for  things  that  once  were,  but  do  not  now  exist.  It  is  scarcely  neces- 
sary to  add,  that  wherever  they  have  heretofore  occurred  in  the  process, 
pleadings,  or  proceedings  of  the  courts  of  which  we  are  treating,  they 
should  now  be  discontinued..  Their  place  may  be  supplied,  where  the 
action  is  on  contract  of  any  kind,  by  saying  an  action  en  contract;  or, 
if  it  is  injury  to  personal  property,  it  may  be  so  designated ;  an  action 
for  injury  to  personal  property;  if  for  injury  to  real  property  it  may 
be  so  described ;  if  it  be  for  fraud,  it  may  be  so  called ;  an  action  for 
fraud:  or,  b  most  cases,  it  is  enough  to  call  it  by  the  statute  denomi- 
nation,  a  <:ivil  action.    Probably,  in  compliance  with  the  act  requiring 


8  APPENDIX  TO  JUDGE  COWEN^S 

the  pUa  to  be  named  in  the  summons  or  warrant  issued  by  a  jastiee  of 
the  peace,  it  will  be  well  to  use  one  of  the  more  particular  designa- 
tions  abore  mentioned,  according  to  the  nature  of  the  ease :  but  do 
advantage  can  be  taken  of  its  total  omission,  or  of  an  erroneous  de- 
scription. The  bearing  of  these  remarks  in  mbd,  will  save  the  neces- 
sity of  much  repetition,  in  our  further  progress. 

11.  A  consequence  of  the  abolition  of  the  forms  of  action,  was  to 
render  the  system  of  pleading,  heretofore  in  use,  inapprojHiate  ;  as  that 
was  adapted  to  the  actions  in  which  it  was  employed.  Accordingly, 
(§  118,)  it  is  enacted,  that  '*  all  forms  of  pleading,  heretofore  existing, 
are  abolished  ;  and  hereafter  the  forms  of  pleadkig  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  determined, 
shall  be  those  which  are  prescribed  by  this  act,"  the  Code. 

Consequently,  with  the  abolition  of  the  farms  of  pleading,  are  also 
abrogated  the  rules  by  which  the  sufficiency  of  pleadings  was  heretofore 
determined. 

12.  The  course  of  pleading  is,  also,  greatly  abridged.  The  first 
pleading  (^  Hd,)  on  the  part  of  the  plaintiff*,  is  the  complaint  which 
(^  120,)  contains, 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court,  in  which 
the  action  is  brought ;  the  name  of  the  county,  in  which  the  plaintiff 
desires  th&  trial  to  be  had,  (which  does  not  apply  to  justices'  courts;) 
and  the  names  of  the  parties  to  the  action,  plaintiff*  and  defendant; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordi- 
nary and  concise  language,  without  repetition,  and  in  such  a  manner 
as  to  enable  a  person  of  common  f  .nderstanding  to  know  what  is  in- 
tended, f 

3.  A  demand  of  the  relief  to  wnich  the  plaintiff*  supposes  himself  en- 
titled. 

If  the  recovery  of  money  be  demanded,  the  amount  thereof  must  be 
stated.^ 

By  ^  121,  it  is  declared  that  the  only  pleading,  on  the  part  of  the 
defence,  is  either  a  demurrer,  or  an  answer. 

And,  by  ^  122,  it  is  provided  that  the  defendant  may  demur,  when 
it  shall  appear  on  the  face  of  the  declaration,  either, 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant } 
or  of>the  subject  of  the  action;  or, 

2.  That  the  plaintiff*  has  not  a  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending,  between  the  same  parties^ 
for  the  same  cause ;  or, 

4.  That  tiiere  is  a  defect  of  parties,  plaintiff  or  defendant  $  or,^ 
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6.  That  several  causes  of  action  have  been  improperly  united  ;  or, 
6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
catise  of  action. 

And,  by  ^  123,  the  grounds  of  objection  to  the  complaint,  that  is,  the 
causes  of  demurrer,  must  be  set  forth  in  the  demurrer,  or  it  may  be  dis« 
regarded.  Hence  the  demurrer  is  now,  in  all  cases,  to  be  special ; 
though  the  cause  of  demurrer  be  such  as  would  have  heretofore  sus« 
tained  a  general  demurrer ;  and  the  distinction  between  general  and 
special  demurrers  no  longer  exists,  because  the  former  have  become 
obsolete. 

13.  By  §  126,  it  is  enacted,  that  when  any  of  the  matters  above  men- 
tioned as  causes  of  demurrer,  do  not  appear  on  the  face  of  the  com- 
plaint,  the  objection,  if  it  exists,  may  be  taken  by  answer.  And 
{^  127)  if  such  objection  be  not  taken  by  either  demurrer  or  answer,  it 
•hall  be  deemed  to  be  waived,  except,  the  objection  to  the  jurisdiction 
of  the  court  over  the  subject  of  the  action ;  and  the  objection  that  the 
complaint  dpes  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

14.  Upon  the  decision  of  a  demurer,  (^  124,)  the  court  may  allow 
the  plaintiff  to  amend,  if  justice  require  it,  or  may  allow  the  defendant 
to  withdraw  his  demurrer  and  to  answer. 

15.  The  answer  of  the  defendant,  (§  128,)  must  contain  a  specific 
denial  of  every  allegation  of  the  complaint,  which  the  defendant  con^ 
troverts,  or,  a  specific  denial  of  any  knowledge  thereof  sufficient  to  fopm 
a  belief.  Consequently  there  can  be  no  general  issucy  which  puts  a 
party  upon  the  proof  of  his  whole  case;  nor  any  general  denial  of  sev- 
eral allegations,  but  a  distinct  denial  of  each.  If  the  defendant  does 
not  know  whether  the  allegation  be  true  or  not,  and  is  so  far  ignorant 
of  the  facts  as  to  be  unable,  from  his  own  knowledge,  to  form  a  belief, 
instead  of  a  denial  of  the  facts,  which  would,  in  such  a  case,  be  im* 
proper,  under  the  new  system,  he  may  deny  such  knowledge,  which, 
equally,  puts  the  other  party  upon  their  proof. 

The  answer  may,  also,  either  with,  or  without  such  a  denial,  contain 
a  statement  of  any  new  matter,  constituting  a  defence,  set  forth  in  or- 
dinary and  concise  language,  without  repetition,  ^^  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended." 

16.  If  the  defendant  have  several  defences  to  the  plaintiff's  action, 
(§  129,)  he  may  set  them  all  forth  in  his  answer,  taking  care  to  state 
them  separately,  and  may  refer  to  the  causes  of  action,  or  matter  of  the 
complaint,  to  which  he  intends  his  several  defiances  to  apply,  in  any 
manner  that  will  intelligibly  distinguish  them. 
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17.  If,  (^  130,)  the  answer  cotitain  new  matter,  Uiat  is  not  replied  to, 
and  the  cause  be  tried  on  the  complaint  and  answer  alone,  that  is,  with- 
out evidence,  which  is  the  same  in  effect,  as  a  trial  on  a  demurrer  to  the 
answer  would  formerly  have  been,  and  judgment  thereon  be  giyen  for 
the  plaintiff,  the  court  may  permit  the  defendant  to  withdraw,  or  amend 
his  answer  on  such  terms  as  shall  be  just. 

18.  Pursuant  to  ^  131,  if  the  answer  contains  new  matter,  the 
plaintiff  may  reply  to  it,  in  the  same  manner  that  the  defendant  may 
answer  to  the  complaint,  as  above  stated,  and  may  aUege  any  new 
matter,  not  inconsistent  with  the  complaint,  in  avoidance  of  the  an* 
Bwer. 

19.  By  ^  132,  it  is  declared  that  no  other  pleadings  shall  be  al- 
lowed, than  the  complaint,  demurrer,  answer  and  reply.  The  demur- 
rer, as  we  have  seen,  is  provided  only  for  the  defendant,  and  is  appli- 
cable only  to  the  complaint.  If  the  answer  is  insufficient  in  law,  to 
bar  the  action,  the  plaintiff,  as  we  have  seen  above,  has  no  occasion  for 
a  demurrer ;  but  may  omit  to  reply,  and  go  to  trial  on  the  complaint 
and  answer  alone.  The  consequence  of  limiting  ihe  demurrer  to  the 
complaint,  and  in  that  instance  pointing  out  by  statute  the  causes  for 
which  a  demurrer  may  be  taken,  and  prohibiting  a  demurrer  in  every 
other  case,  is  to  prevent  all  objection  to  matters  of  form,  in  every  stage 
of  the  pleadings  ;  and  to  compel  the  parties  to  rely  on  objections  of 
substance  alone.  There  will  be  abundant  occasion  to  apply  this  prin* 
ciple,  when  we  come  to  the  subject  of  pleading,  where  we  most  re- 
member that  no  objection  can  now  be  taken,  in  any  manner,  in  a  case 
which  heretofore  required  the  demurrer  to  be  special;  and  that,  under 
the  Code,  there  can  be  no  demurrer  except  to  the  complaint ;  and  to 
that,  only  for  the  causes  specified  in  the  statute,  and  before  enume- 
rated ;  any  of  which,  when  objected  to  by  demurrer,  must  be  specially 
named. 

20.  By  ^  144,  it  is  enacted  that  every  material  allegation  of  the 
complaint,  not  specifically  controverted  by  the  answer,  as  before  pre- 
scribed ;  and  every  material  allegation  of  new  matter  in  the  answer, 
not  specifically  controverted  by  the  reply,  as  also  above  prescribed, 
shall,  for  the  purposes  of  the  action,  be  taken  to  be  trae.  But  this 
does  not  extend  to  new  matter  in  the  reply;  because  the  defendant  has 
no  opportunity  of  answering  that,  but  by  evidence  on  the  trial ;  the 
reply  being  the  final  pleading  to  which  an  action  can  extend.  What- 
ever we  shall  find  in  the  text  relative  to  further  pleadings,  has,  there- 
fore, become  practically  obsolete. 

21.  The  Code,  (^  133,)  requires  that  the  complaint,  answer,  and  re^ 
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ply,  be  verified  by  the  party,  his  agent  or  attorney,  to  the  eflFect,  that 
he  believes  it  to  be  true.  The  import  of  this  provision  doubtless  is, 
that  the  verification  must  be  made  by  oath,  or  judicial  aflirmation. 
But  the  verification  is  not  required,  when  the  party  would  be  privi- 
leged from  testifying  to  the  same  matter  if  sworn  as  a  witness.  If  there 
were  grounds  otherwise  to  doubt  of  the  mode  of  verification  required, 
this  qualification  alone  ought  to  remove  it. 

22.  These,  as  well  as  all  other  provisions  of  the  Code,  respecting 
forms  of  action,  pleadings,  and  the  rules  of  evidence,  are,  by  ^  67,  ap- 
plied to  courts  of  justices  of  the  peace  ;  except,  that  the  pleadings  may 
be  oral,  and  made  at  the  same  time  as  if  the  Code  had  not  been 
enacted. 

23.  We  are,  now,  prepared  to  bestow  some  remarks  on  the  jurisdic- 
tion vested  in  these  courts,  which  we  could  not,  with  propriety  do, 
until  we  had  considered  briefly  the  nature  of  actions. 

Former  statutes  defined  the  jurisdiction  of  these  courts  by  naming 
the  forms  of  action,  in  respect  of  which .  it  was  conferred,  and  the 
amount  to  which  it  extended.  Under  the  Code,  the  abolition  of  the 
forms  of  action  rendered  this  method  impossible,  and  induced  the  ne- 
cessity of  defining  the  jurisdiction  vested  in  these  courts*  by  describing 
the  causes  of  action,  in  respect  lo  which  it  was  conferred.  Any  cause 
of  action,  therefore,  not  described  in  that  section  of  the  Code  which 
confers  jurisdiction,  is  excluded  from  the  present  cognizance  of  these 

courts 

24.  By  ^  45,  of  the  Code,  the  provisions  contained  in  sections  2,  3, 
and  4,  of  the  article  of  the  Revised  Statutes,  entitled  "  Of  the  juris- 
diction of  justices'  courts,"  as  amended  by  sections  1  and  2,  of  the  act 
concerning  justices'  courts,  passed  May  14,  1840;  and  the  provisions 
contained  in  sections  69  to  66  of  the  same  article,  both  inclusive,  are 
repealed ;  and  the  provisions  of  the  sixth  Title  of  part  First  of  the 
Code,  are  substituted  in  the  place  thereof.  But  such  repeal  is  declar* 
ed  not  to  affect  actions  commenced  before  the  first  day  of  July,  1848, 
when  the  Code  took  effect.  The  repealed  sections,  2,  3,  and  4,  are 
those  of  the  Revised  Statutes  conferring  and  defining  the  jurisdiction  of 
these  courts.  Those  from  59  to  66,  inclusive,  relate  to  the  jurisdiction 
of  the  justice,  when  the  title  to  real  property  comes  in  question,  which 
subject  will  be  subsequently  considered. 

25.  Jurisdiction  is  conferred  and  defined  by  §  46  and  ^  47.  Sec- 
tion 46  enacts  as  follows  : 

'^  Justices  of  the  peace  shall  have  civil  jurisdiction  in  the  following 
actions,  and -no  other: 
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1.  An  action  arising  on  contract,  for  the  recovery  of  money  only,  if 
the  sum  claimed  do  not  exceed  one  hundred  dollars. 

2.  An  action  for  damages,  for  an  injury  to  the  person,  or  to  real  or 
personal  property,  if  the  damages  claimed  do  not  exceed  one  hundred 
dollars. 

3.  An  action  for  a  penalty,  not  exceeding  one  hundred  dollars,  giTen 
by  statute. 

4.  An  action  commenced  by  attachment  of  property,  as  now  provided 
by  statute,  if  the  debt  or  damages  claimed  do  not  exceed  one  hundred 
dollars. 

5.  An  action  upon  a  bond,  conditioned  for  the  payment  of  money,  not 
exceeding  one  hundred  dollars  ;  though  the  penalty  exceed  that  sum; 
the  judgment  to  be  given  for  the  sum  actually  due.  Where  the  pay- 
ments are  to  be  made  by  instalments,  an  action  may  be  brought  for 
each  instalment,  as  it  shall  become  due. 

6.  An  action  upon  a  surety  bond,  taken  by  them,  although  the  pen- 
alty or  amount  claimed  exceed  one  hundred  dollars." 

26.  Section  47  limits  the  preceding  as  follows: 
'^  But  no  justice  of  the  peace  shall  have  congnizance  of  an  action, 

1.  In  which  the  people  of  this  state  are  a  party,  excepting  for  penal- 
ties, not  exceeding  fifty  dollars. 

2.  Nor  where  the  title  to  real  property  shall  come  in  question,  as  pro- 
vided by  sections  48  to  55  both  inclusive. 

3.  Nor  of  an  action  for  an  assault,  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  conversation,  or  seduction. 

4.  Nor  of  a  matter  of  account,  where  the  sum  total  of  the  accounts 
of  both  parties,  proved  to  the  satisfaction  of  the  justice,  shall  exceed 
four  hundred  dollars. 

5.  Nor  of  an  action  against  an  executor  or  administrator,  sis  such." 
The  sections  from  48  to  55,  above  mentioned,  are  those  substituted 

for  sections  59  to  66,  of  the  Revised  Statutes,  above  repealed,  relating 
to  cases  where  the  title  to  real  property  comes  in  question,  before  a 
justice  of  the  peace. 

27.  There  can  be  no  doubt  that  ^  45  divests  a  justice's  court  of  all 
its  former  jurisdiction  in  civil  actions;  and  that  in  such  actions,  it 
derives  its  authority  wholly  from  \  46,  as  qualified  by  ^  47,  and  that  it 
possesses  jurisdiction,  to  the  extent  specified  in  that  section,  which  in 
some  respects  goes  beyond  the  Revised  Statutes  as  amended,  up  to 
the  time  of  the  Code. 

Consequently,  to  bring  a  cause  of  action  within  the  jurisdiction  of 
these  courts,  it  must  arise  either. 
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1.  On  contract ;  or, 

2.  On  an  injury  to  personal  or  real  property  ;  or, 

3.  From  the  incurring  of  some  penalty  given  by  statute;  or, 

4.  Must  be  prosecuted  by  attachment|  and  must  fall  within  the  for- 
mer jurisdiction  of  a  justice  of  the  peace,  under  that  process.  The 
5th  and  6th  subdivisions  of  the  section  Telate  to  actions  on  contract, 
Bind  are  only  extensions  or  modifications  of  the  first  class. 

28.  No  action  can  be  maintained  on  a  justice's  judgment  within  two 
years  after  its  rendition,  unless  the  justice  be  dead,  or  otherwise  in- 
capable of  acting,  or  has  resigned  or  removed  from  the  county.    (§  64.) 

29.  The  question  may  arise,  whether  a  justice's  court  has  jurisdic- 
tion in  an  action  brought  upon  a  judgment?  The  answer  must  depend 
upon  that  given  to  the  question,  whether  a  judgment  is  a  contract  ? 
In  the  more  usual  and  restricted  sense  of  the  term  ^^contracty^  it 
would  not  embrace  a  judgment ;  but  in  its  more  enlai^ed  sense,  it  is 
said  that  a  judgment  is  a  contract,  (2  Blac.  Com.  465,)  and  it  would 
probably  be  so  held  upon  this  question. 

30.  By  the  R.  S.,  and  until  the  act  of  the  14th  December,  1847,  a 
justice  of  the  peace  had  not  cognizance  of  an  action  against  a  corpora^ 
tion.  But  by  the  45th  sec.  of  the  ^^  Act  to  amend  the  act  in  relation  to 
the  judiciary,"  passed  that  day,  (Laws  of  1847,  ch.  470,)  the  R.  S. 
were  so  amended  as  to  give  to  these  courts  jurisdiction  in  actions 
against  corporations ;  and  it  was,  by  the  same  section,  directed  that,  ib 
suits  against  corporations,  the  process  for  commencing  the  action  should 
be  served  on  the  presiding  officer,  secretary,  cashier,  treasurer,  or  any 
director  or  trustee  thereof,  by  whatever  name  such  director  or  trustee 
may  be  called. 

This  power  was  conferred  by  the  act  of  1847,  by  simply  striking 
out  the  words  ^*  or  against  corporations,"  in  the  4th  section  of  third 
title  of  the  R.  9.  relating  to  these  courts.  That  fourth  section  is  re- 
pealed by  the  Code,  but  the  words  excluding  corporations  as  defend- 
ants, from  the  jurisdiction  of  these  courts,  are  not  re-enacted  in  the 
Code.  Justices  of  the  peace,  therefore,  have  now  jurisdiction  in  such 
cases ;  and  the  summons  or  process  is  to  be  served  in  the  manner  above 
mentioned. 

31.  By  the  6th  subdivision  of  §  46,  justices'  courts  have  jurisdiction 
of  actions  on  all  surety  bonds  taken  by  them,  whatever  may  be  the 
amount  claimed.  Heretofore,  the  jurisdiction  was  limited  to  bonds  not 
exceeding  one  hundred  dollars. 

32.  Actions  for  criminal  conversation  and  seduction,  heretofore  cog- 
nizable in  justices'  courts,  are  now  excluded,  (^  47,  subdivision  3.) 
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33.  To  the  subject  of  jurisdiction,  which  we  have  been  coDsideringy 
rather  than  the  topic  of  ^^  judgment^^  seems  to  belong  the  qaestion, 
whether  a  justice  of  the  peace  has,  now,  the  power  to  enter  judgment 
on  confession,  for  two  hundred  and  fifty  dollars ;  or  ft>r  any  sum  beyond 
the  amount  of  his  ordinary  jurisdiction.  The  question  is  important, 
because,  in  case  it  shall  be  ultimately  held  that  the  jurisdiction  no 
longer  exists,  an  attempt  to  exercise  it  must  be  ineffectual  for  every 
valuable  purpose,  while  all  participating,  would  render  themselves  re- 
sponsible for  any  act  done  under  such  a  judgment. 

34.  By  an  act  passed  in' the  year  1824,  justices  of  the  peace  were 
authorised  to  enter  judgments,  on  the  confession  of  the  defendant,  for 
any  sum  not  exceeding  two  hundred  and  fifty  dollars.    The  act  con- 
tained some  provisions  regulating  such  confessions.    Upon  the  reviaon 
of  the  Statutes,  those  particulariy  relating  to  justices'  courts  were 
amended,  and  with  some  changes,  re-enacted  in  Title  4,  of  Chapter  2, 
of  Part  3  of  the  R.  S.,  entitled  '^  Of  courts  held  by  justices  of  the 
peace."    The  first  article  of  that  title  is  headed  ^^  Of  the  jurisdic^ 
Hon  of  justices^  courts  J*^    The  second  section  of  that  title  and  article 
commences  as  follows  :    ^^  §  2.  Every  justice  shall  have  jurisdiction 
over  and  cognizance  of,  the  following  actions  and  proceedings,"  and 
proceeds  to  state,  by  subdivisions,  in  numerical  order,  the  several  par^ 
ticulars  in  which  jurisdiction  is  conferred.    Subdivision  5  is  in  these 
words :   ^'  5.  To  take  and  enter  judgment,  on  the  confession  of  the 
defendant,  whwe  the  amount  confessed  shall  not  exceed  two  hundred 
and  fifty  dollars." 

It  is  material  to  our  purpose  to  observe  here,  that  this  provision  is 
contained  in  that  article  of  the  act,  which  is  shown  by  the  htading 
above  given,  as  well  as  by  its  contents,  to  be  designed  to  confer  and 
define  the  jurisdiction  of  these  courts.  And  this  heading  is  part  of 
the  act  itself. 

Subsequently,  in  section  113  of  the  same  title,  which  is  the  first 
section  of  the  eighth  article^  it  is  enacted  as  follows :  ^^^  113.  A 
justice  of  the  peace  may  enter  judgment  by  confession  of  the  defend- 
ant, in  any  case  where  the  debt  or  damages  confessed,  shall  not  exceed 
two  hundred  and  fifty  dollars,  with  such  stay  of  execution  as  may  be 
agreed  on  by  the  parties  interested  in  such  judgment.  The  114th  sec- 
tion declares  that  no  such  confession  shall  be  taken,  unless  certain 
prescribed  requisites  are  complied  with ;  and  section  115  simply  de- 
clares that,  if  those  requisites  are  hot  complied  with,  the  judgment 
shall  be,  to  a  certain  extent,  void. 

35.  These  provisions  are  contained,  as  before  noticed,  in  the  eighih 
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article f  which  is  headed  <^  Of  judgments,  and  filing  transcripts  there- 
of?*  This  article,  and  all  the  preceding,  except  the  first,  are  designed, 
as  appears  from  their  heading  and  contents,  to  prescribe  the  mode  in 
which  the  jurisdiction  conferred  by  the  first  Article  shall  be  exercised 
and  carried  into  effect.  It  is  conceived,  therefore,  that  section  113 
was  not  designed  to  confer j  and  as  it  originally  stood  did  not  confer 
jurisdiction  on  the  justice  :  that  was  done  by  section  2 ;  but  was  only 
designed,  and  had  only  the  effect  to  regulate  the  exercise  of  the  juris- 
diction already  conferred  by  section  second. 

It  is  further  to  be  observed,  that  the  provisions  in  question,  in  both 
the  2d  and  113th  sections,  are  derived  from  the  provision  in  the  act  of 
1824,  conferring  the  same  jurisdiction.  This  appears,  not  only  from 
the  identity  of  the  jurisdiction  in  the  three  instances,  but  from  the  ex- 
press reference  of  the  re  visors,  both  at  the  3d  and  113th  secti<Mi8,  to 
the  act  of  1824,  as  the  source  from  which  those  provisions  are  derived. 
If  this  view  of  the  subject  is  correct,  it  follows,  that  under  the^evised 
Statutes,  the  jurisdiction  of  the  justice  to  enter  these  judgments  by  con- 
fession, was  conferred  by  and  depended  upon  section  2 ;  and  that  section 
113  merely  regulated  its  exercise.  It  seems  to  me  that  such  is  the  only 
just  and  reasonable  interpretation  of  the  Revised  Statutes,  as  they  were 
originally  enacted.  And  they  so  remained,  in  this  particular,  until 
altered  by  the  Code.  And  if  so,  it  follows  of  necessity,  that  the  repeal 
of  the  provision  in  the  2d  section,  must  divest  these  courts  of  the 
power  in  question. 

36.  The  repeal  of  the  power  as  given  by  section  2,  must  be  a  repeal 
of  the  effect  which  that  provision  had,  as  it  stood  in  the  Revised 
Statutes^  in  its  connection  with  the  other  portions  of  the  R.  S.  relative 
to  justices'  courts.  If  it  was,  there,  the  operative  portion  of  the  act, 
in  conferring  the  jurisdiction,  and  if  it  was,  there,  the  office  of  the  113th 
section,  and  the  two  following,  to  regulate  the  exercise  of  that  jurisdic- 
tion so  conferred,  then  the  repeal  of  the  provision  in  the  2d  section,  ab- 
rogates the  power  which  it  conferred.  But  it  does  not  add  to  the  force 
which  the  113th  section  originally  possessed  in  connection  with  the 
second.  If  it  was  there,  as  we  think,  only  auxiliary  to  the  provision 
of  the  second  section,  the  repeal  of  that  leaves  it  without  a  principal, 
and,  consequently,  inoperative. 

37.  By  the  Code  (§  45)  the  whole  of  the  2d  section,  referred  to, 
is  repealed,  and  the  jurisdiction  in  question  is  not  again  conferred. 
Consequently,  m  another  work  on  the  subject  of  the  Code,  I  have,  with 
some  hesitation,  expressed  an  opinion  that  justices  of  the  peace  have 
not^  now,  the  power  in  question.    Whether  they  have  or  not,  must 
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remain,  if  the  question  shall  arise,  for  the  courts  to  decide.  In  the  ab- 
sence of  any  decision  on  the  subject,  I  can  only  say,  that  reflection  has 
ripened  into  conviction,  the  opinion  at  first  entertained  with  less  con- 
fidence. There  is  no  necessity  for  retaining  this  jurisdiction  in  these 
courts,  since  under  the  provisions  of  the  Code,  a  judgment  may  be 
confessed  in  the  Supreme  Court  for  any  sum,  however  small^  with  as 
little  expense  as  heretofore  before  a  justice  of  Ae  peace.  An  act  con- 
ferring the  same  power,  was  passed  in  1840 ;  but  for  what  reason  does 
not  appear.  So  far  as  relates  to  this  subject,  it  was,  however,  repealed 
by  §  46  of  the  Code. 

38.  It  is  difficult  to  range  certain  actions,  heretofore  cognizable  in 
justices'  courts,  under  either  of  the  heads  of  jurisdiction  conferred  by 
the  Code,  and  at  the  same  time  preserve  a  consistency  with  other  parts 
of  the  same  act,  or  with  the  law,  as  it  previously  existed. 

We  allude, 

1.  To  actions  given  by  statute,  not  properly  for  penalties,  and  which 
the  Commissioners  on  Practice  and  Pleadings,  in  their  report  to  the 
Legislature,  accompanying  the  Code,  call  ^^  a  liability  in  the  nature  of 
a  contract,  ci'eated  by  statute ;"  and  which  in  that  part  of  the  Code 
providing  for  the  limitation  of  actions,  is  called  ^^  an  action  upon  a 
liability  created  by  statute,  other  than  a  penalty  or  forfeiture."  (§  71) 
subdivision  2.)  In  the  language  of  this  subdivision,  therefore,  the  ac- 
tion referred  to  is  not  a  penalty  or  forfeiture;  and  if  not,  it  cannot  fall 
within  the  third  class  of  actions  cognizable  by  a  justice,  which  are 
actions  ^<  for  penalties  given  by  statute."  And,  by  the  same  71st  sec- 
tion above  referred'to,  it  seems  to  be  excluded  from  the  class  of  contracts. 
That  section  specifies  the  actions  limited  to  six  years ;  and  the  fiist 
subdivision  embraces  actions  ^^  upon  a  contract,  obligation  or  liability, 
express  or  implied,  excepting  those  mentioned  in  section  seventy." 
There  are  no  words  that  can  exclude  these  actions,  if  they  are  founded 
on  a  contract,  express  or  implied.  Yet,  by  the  next  subdividon,  they 
are  treated  as  excluded,  and  consequently  as  not  being  founded  on  coo- 
tracts  ;  and  are  provided  for,  under  the  description  of  <^  an  action  vfon 
a  liability  created  by  statute^  other  than  a  penalty  or  forfeiture  J* 

An  expression  of  the  writer's  opinions  upon  this  question  of  jurisdic- 
tion, can  be  of  no  practical  importance.  It  seems  sufficient  to  remaik, 
that  such  an  action  is  not  an  action  for  a  penalty  ;  and  that  it  is  not 
within  the  jurisdiction  of  a  justice's  court,  unless  it  comes  within  the 
description  of  an  action  on  contract;  or,  of  an  action  for  injury  to  per- 
sonal property. 

2.  Another  class  of  actions  alluded  to,  is  that  for  the  recoveiy  ot 


J 


TREATISE  ON  JUSTICES'  COURTS.  17 

penalties,  imposed  by  by-laws  of  cities,  villages,  and  towns.  Though 
the  authority  to  enact  laws  imposing  such  penalties,  must  depend  on  a 
power  derived  from  some  statute,  yet  the  penalties  are  not  imposed  by 
any  statute,  and  consequently  do  not  come  within  the  description  of 
cases  in  which  jurisdiction  is  conferred  on  these  courts.  And  it  is  not 
perceived  that  they  have  any  claim  to  a  place  in  either  of  the  other 
classes  of  cases  described  in  the  portion  of  the  Code  conferring  such 
jurisdiction.  It  is  believed,  therefore,  that  under  the  present  enactment^ 
a  justice's  court  cannot  take  cognizance  of  these  causes  of  action. 

39.  We  are,  now,  prepared  to  enter  upon  a  more  direct  examination 
of  the  Treatise  ;  in  doing  which,  we  shall  have  frequent  occasion  to 
refer,  incidentally  or  directly,  to  the  remarks  already  made.  It  is  pro* 
posed  to  pass,  without  observation,  those  parts  of  the  work  which  re- 
main unaffected  by  the  Code  of  Procedure,  or  other  recent  enactments, 
still  remaining  in  force ;  and  to  make  such  remarks  and  suggestions 
upon  the  residue,  as  seem  useful  for  the  purpose  of  bringing  the  whole 
work|  in  connection  with  this  appendix,  into  harmony  with  the  Code, 
and  other  recent  statutes  affecting  the  subjects  treated  of.  References 
will  be  made  to  those  parts  of  the  Treatise  commented  upon,  by  giving 
the  chapter,  section  and  page  where  they  may  be  found;  for  which 
purpose  the  third  edition  will  be  employed.  In  this  connection  it  will 
be  well  to  notice,  that  the  second  volume  commences  with  Section  V., 
in  continuation  of  the  sixth  chapter.  Whenever,  reference  is  made  to 
a  statute,  by  a  number  preceded  by  this  character  ^,  without  other 
designation,  the  number  given  is  intended  to  point  out  a  section  of  the 
Code  of  Procedure. 
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TREATISE. 


CHAPTER  I. 


••  OF  THE  JURISDICTION  OF  THIS  COURT." 

40.  [Page  33.]  ^^  It  seems  that  the  jurisdiction  of  a  justice  is  not 
questionable  on  certiorari^  upon  the  ground  that  he  is  a  minister  of  the 
Gospel."  We  shall,  in  the  sequel,  have  occasion  to  observe  more 
particularly,  that  the  review  of  a  judgment  of  this  court  by  certio-* 
rari)  whether  by  statute  or  at  the  common  law,  is  abolished  by  the 
Code ;  and  that  the  only  mode  of  review,  under  the  Code,  is  by  appeal. 
(^  301.) 

41.  [Page  34.]  ^^  The  actions  cognizable  before  a  justice,  are  debt, 
covenant,  trespass  on  the  case,  and  trespass."  We  have  seen  that  all 
these  forms,  and  every  other  distinctive  form  of  action  is  now  abolished, 
(^  62.)  The  jurisdiction  is,  as  formerly,  limited  by  the  amount  sought 
to  be  recovered.     (^  46,  47,  48.) 

42.  It  is  proper  to  observe  at  this  point,  that  although  all  distinction 
in  the  forms  of  action  is  abrogated,  yet  the  rights  of  action^  except  as 
already  noticed,  remain  unchanged.  Consequently  whenever  the  text 
speaks  of  a  particular/orm  of  action^  it  is  to  be  understood  in  a  more 
enlarged^  sense,  and  as  speaking  of  the  rigU  of  action  in  general ;  ex- 
cept where  speaking  of  the  particular  form  in  which  a  remedy  was 
heretofore  to  be  pursued ;  and  in  all  such  cases,  it  is  to  be  borne  in 
mind  that,  although  the  notice  of  such  distinctions  was  important  at 
the  time  the  work  was  written,  their  existence  has  now  ceased. 

43.  It  follows,  that,  under  the  present  system,  the  inquiry  can  never 
arise  whether  debt,  covenant,  trespass,  or  trespass  on  the  case,  or  any 
of  the  subordinate  divisions  of  the  latter  action  shall  be  adopted  as  the 
form  to  be  pursued  in  any  particular  case.  But  the  sole  inquiry  will 
be.  Do  the  facts  constitute  a  right  of  action?    And  as,  in  general,  the 
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same  facts  now,  as  heretofore,  give  that  right,  the  teachings  of  the 
text  as  to  what  facts  constitute  a  cause  of  action,  and  the  authorities  to 
which  it  refers,  have  lost  none  of  their  value,  and  the  principal  work 
retains,  in  that  respect,  all  its  original  utility.    And  wherever  an  action 
coul4  formerly  be  maintained  in  one  of  the  forms  mentioned,  it  may 
still  be  maintained  in  the  one  form  now  recognized  by  law.     And,  in 
general,  all  the  same  s«fcstapt|aV  ^actp  mu^t.be^Ueged  in  stating  it  in 
the  complaint.    It  is  t)niy  upofe  the  ^^estlon  bf  the  form  in  which  the 
action  shall  be  prosecuted,  and  the  formality  of  the  pleadmgs  to  be 
employed,  that  the  learning  ef  the  ongiBal  work  is  superseded.     Nor, 
indeed   has  an  acquaintance  with  the  distinctions  of  the  forms  of  action 
become  useless.    As  a  ma^exj  xrf  f rtftiopj  |pnowledge,  it  is  still  im- 
portant, particularly  in  relation  to  the  subject  of  damages.     For  the 
Code  providffs: (j^  !iB2>>. ;tbat;  th^ <pJ«i^tiflf  r^coverjnf  adjudgment  is 
entitled  to  the  same  measure  of  damages  as  formerly.    But  formerly, 
itt  da«^^  WhMe  there  was  an  ekctibn  of  aGtiofts,.the  poi&asuf^  of  dam- 
age tfot  unfrbquently  depenidLed  upoa'thefcffm  in;  which  the.^9)[>tio«)wii9k 
im^ught/  whieh  i^rm.  required  thd  sdleqtion  of  a  pa^i^icnlar  «^pee(  of  the 
dM  ad  ^  gnwrnd^ff  the  actioii.    And  purs^kaiU:  to  the  provision,  jvust 
dtfady(thd'SAtt«  aepect  of  the  case  »ow;prweBip4.by;tfcft.  cDH^pAaint, 
e^it^^  th^  pl^itttiff  to  the  isama  measure  of  dam&ges*  Tiic;  .«faae  leanr-^ 
ing  is  therefore  now  necessary  to  direct  to  that  aspect  of  the  case'moflt 
fi^dkble  V>  lliei^laintiflL    Itiaalsp  aeeea^ary  to  the  cjouft,..to  gjc^I^Iq  it 
tb'itite|^4he''mcssiiD6  6f  dkinagies^iD  ithat  aspect  of  the  ca^wjpii^.  the 
{dbiritik  iMLS^eleotied. to  present  as*  the  g^o^d  of  h^.  aotJKM^ 

'  '4il^  {P4fg036;}(^^Buthia[&  jastkjQ't]  j^^  ^ac* 

tion  on  the  case  for  enticing  away  tbo  plaintiffs  wifeji^  for  Qcifmaal' 
oowfTereiatidni  with  his  wife;   foff  di^baiichiiBg  \^%  daygbtee  qnr  ser- 
TOnt,j*'  &c.     •.  ■     •       ■' 

.  .By  Ittfe  Gode,>  4V^^*^  ^^^^^^^^^  ^')  aettons  &r,criim{i»Vcpfiveis|ttion 
end)  aeductibn^  aue ;  escbided  ^Qtn  the\  j]ar\$dj«tion  of  ,$  justice .  ^i\  t^ 

:45.  JPag€id&.]  f''Soi¥(e  action^  are>.ppreovQr,  reod^r^d  local  by  the 
positive  provisions  of  our  rtajsitft,'^  . 

h.The  focmer  ^atu^es  ojk  thes  subjeqt  are.  no^  specificjaJ^y  Fep!a^e4by 
the  Codei.  Baly  so  far  as  relates  to  the  jurisdiction  of  ji^stices'  courts, 
it  is  enacted  by  llbeCod^  (^10^).:  That  aq^ioiisfoji;  injuries  tapefson 
Of' personal  property,  and  for  the  ifecovery  of  ^  penalty  or  forfeiture 
imfiosed  by  statute,  .except  whea  it  is  infiposed  foit  an  offence  com« 
rifitted  ^  a  lake  or  river,  or  other  stream  of  water  situated  in  two  or 
mdtQ  CQUQtiQS)'  (in  which  case  an  action  may  be  brought  in  any  county 


TREATISE  ON  JU^STICES'  COURTS.  21 

bordering  on  such  lake  or  stream,  and  opposite  tq  the  place  vfhere  the 
offence  was  committed ;)  and  actions  against  a  pablic  officer,  or  a  per- 
90n  specially  appoinjted  to  execute  bis.  duties,  for  an  act  do;ie  b^  him 
in  virtue  of  his  office  ;  4>r  against  any  person  who,  by  his  command,  or 
in  his  aid>  shall  do  any  thing  touching  the  duties  of  such  officer,  shall 
be  tried  in  the  couiity  where  the  caus^  ojf  action,  or  some  part  thereof, 
«ro$e;  or  in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated;  subject  to  the  power  of  the  court,  to  change  the  place  of 
trial,  ia  case,  provided  by  statute.  ,.; 

Section  104  provides,  that,  in  all  other  cases,  the  action  shall  be  tried 
in  the  county  in  which  the  parties,  or,  ^ny  qf  ti\Qm,  ^hall  resicle  at 
the  icommenoemeot  of  the  aetion  :  Qr,  if  jione.of  the'  parties  shall,  re- 
side  in  this  <Jtate,  thfnia  ^y  <:o\inty  which  t^b^  plaii^tiif  shall  designate 
in  his  complaint ;  subject,  however,  as  before,  to  the.  power  of  the 
court  to  change  the  same.     And 

Section  105  prescribes  that,  if  the  county  designated  in  the  comprint 
as  the  place  of  trial,  be  not  the' proper  county,  the  action  may,  not- 
withstanding, be  tried  therein,  unless  the  defendant  shall,  before  the 
time  for  answering  expires,  demand,  in  writing,  that  the  trial  be  had 
in  the  proper  county. 

Thesd  provisions  belong  to  title  4,  of  the  2d  part  of  the  Code ; 
which  by  ^  8  is  declared  to  apply  to  all  the  courts  of  the  state.  Yet 
there  are  some  things  therein,  which  clearly  are  not  applicable  to 
justices^  courts ;  such  as  the  power  of  the  court  over  the  place  of  trial, 
and  the  naming  of  a  county,  as  a  place  of  trial,  in  the  complaint. 

It  is  presumed  that  the  general  principles  applicable  to  local  actions, 
and  referred  to  in  the  text,  will  continue  to  govern  in  respect  to  those 
actions. 

46.  [Page  37.]  ^^  A  corporation  may  sue,  but  cannot  be  sued,  before 
a  justice.^' 

We  have  already  seen  that  the  statute  was  changed  in  this  respect 
by  the  act  of  the  14th  December,  1847,  and  that  the  change  is  adopted 
by  the  Code,  so  that  a  justice's  court  has.  now,  the  same  jurisdiction 
in  actions  against  corporations,  as  against  natural  persons. 

47.  [Page  38.]  "  Fourthly,  as  to  the  sum  or  amount  to  which  the 
justice  has  jurisdiction," 

This,  under  the  Code,  (^  46,)  is  ordinarily  one  hundred  dollars.  We 
have  before  mentioned  the  only  exception.  We  have,  also,  considered 
the  question  of  his  authority  to  enter  judgments  by  confession  for  $250, 
and  concluded  that  it  has  ceased,  by  the  operation  of  the  Code. 
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48.  [Page  41.]  "  In  trespass  concerning  land,^'  &c. 

What  is  said  in  the  text,  in  respect  to  a  plea  or  notice  of  title  to 
land  or  other  real  estate,  must  now  ^e  applied  to  the  answer  bringing 
the  title  in  question,  as  provided  by  the  Code,  (^  48  to  55,)  which  will 
be  more  fully  considered  hereafter,  when  on  ihe  subject  of  pleading. 
And  indeed,  it  is  to  be  observed,  that,  throughout  the  whole  work, 
wherever  a  plea  is  mentioned,  it  is  to  be  understood  of  the  answerj  as 
it  is  named  by  the  Code,  to  the  plaintiff's  complaint.  And  hereafter, 
the  reader  will  be  presumed  so  to  understand  it,  though  not  noticed 
in  this  review. 

49.  [Page  44.]  "The  rule  denying  the  justice  jurisdiction/'  &c. 
Although  section  63  of  the  R.  S.,  (2  R.  S.  168,)  stated  in  the  text 

and  referred  to  in  the  note  b,  is  repealed  by  the  Code,  (§  45,)  yet  ii 
IS  re-enacted,  (§  52,)  in  almost  the  same  words. 
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CHAPTER  II. 

••  OF  THE  NATURE  OF  ACTIONS  COGNIZABLE  BEFORE  THIS 

COURT." 


SECTION  I. 

U  0Y  THE  ACTION  OF  DEBT." 

50.  This  chapter  treats  of  the  actions  cognizable  in  justices'  courts, 
under  the  forms  of  debt,  covenant,  trespass,  and  trespass  on  the  case, 
before  mentioned.  As  to  these  forms,  it  is  sufficient  to  refer  to  what 
baa  already  been  said. 

As  to  the  facts  and  circumstances  which  furnish  the  ground  of  an 
action,  they  remain  essentially  unchanged,  except  in  the  particulars 
which  will  be  noticed  in  their  proper  places;  bearing  in  mind  that  the 
facts  only^  and  not  the  form  of  the  action  are  material.  It  may  be 
proper,  howcTer,  to  observe  that  the  distinctions  which  the  law  makes 
between  contracts  under  seal  and  not  under  seal,  or,  by  specialty,  and 
simple  contracts,  still  remain,  though  they  do  not  affect  the  form  of 
the  action. 


SECTION  m. 

<*  OF  THE  ACTION  OF  TRESPASS  ON  THE  CASE." 

61.  [Page  74.]  '<  I  think  it  may  at  this  day,  be  laid  down  that  any 
demand  arising  on  contract,  though  uncertain  in  its  amount,  may  be 
assigned  or  sold  by  the  creditor,  who  is  then  called  the  assignor,  to 
another,  who  is  called  the  assignee;  and  so  transferred  from  hand  to 
band,  like  any  other  chattel,  thous^h  this  daim  mwt  always  he  sued 
in  the  name  of  the  original  creditor. ^^ 

The  portion  in  italic  of  the  foregoing  quotation,  is  changed  by 
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the  Code,  (^  91-93,)  and  the  action,  in  this,  and  all  other  cases^ 
must  be  prosecuted  by,  and  in  the  name  of,  the  real  party  in 
interest,  except  in  the  casp  of  the  trustee  of  an  express  trust,  or 
of  a  person  expressly  authorised  by  statute  to  sue,  or  an  executor  or 
administrator ;  who  may  sue  in  their  own  names.  But  this,  (^  92,) 
is  without  prejudice  to  an^  defence,  that  the  defendant  had  at  the 
time  of,  or  before,  notice  ot'thea^ignixfent. 

'  ^^  [P^^  '^^*]  ^^Ond,  promise  to  pay  the  i^signee  after  the  m^ 
ment,  he  may  sue  in  his  own  nanif »". 

We  have  just  seen  that  he  he  may  do  so  without  such  promise,  and 
a  promise  to  the  assignee  is  in  no  case  necessary  to  enable  him  to  sus- 
tain an  action  in  his  own  name.  Indeed  it  can  be  sustained  in  no 
other  name.  It  seems  to  folhiw  that  i^  tiit  part,  for  example,  one  hai/, 
of  the  interest  be  assigned,  the  action  must  b^  brought  in  the  joint 
names  of  the  assignor  and  assignee. 

63.  \Pagia  76.]  '^  An  attorpey^  havirig  a  Ji^p.  for  the  c0^ts  ^rf,  a  judg- 
ment obtained  by  him 'against  the  ocigjjial  defendant^  shall  be  deese^ 
an  assignee,"  &c. 

It  is  believed  that  under  the  Code,  (§  258,)  the  attpmey^bt3r<^osydi 
ilietti  and  that  therefore  the  pqi^equences.  o^  such  lien  do  not  foUpwr 
,  £4.  [Page  10^.]  The  ipstanpe  of  a  partner^  ^fter  dissolu^iion,  ac- 
k^QwWgiog  a  debt  of  tl^e^npyalxieady  barred  bjthe  statute  of  iiauta' 
tionsy  assumes  that  such,  an  ackhowledgm^ot  by  an  intjUyidual^  in  ^ 
fl^ct  to  his  oim'Beparatedeht^  would  be  bindingj  but  theCod^,  (§90y} 
i^i^uives  that  such  pjcomise  be  n^ade.  in  writing,  and  cuii^cnfr^bylbe 
ffkTXjj  tQ  be  cbajged^  We  sha^l  haye  oc<aiston  tp  ady^rtto  tlu&JigaiA 
when  speaking  of  the  limitation  of  actions. 

55.  [Page  108.]  ^'No  action  at  law,  except  account,  (of  which  a 
justice  has  so  jurisdiction,)  will  lie  by  one  partner  against  another/^ 

&c. 

Since  the  abolition  of  the  distinction  between  actions  in  respect  to 
form,  and  between  legal  an^ff qfP^tf^'tr)?ipl|onSy  and  since  the  jurisdic- 
tion of  a  justice's  court  (§  46,)  extends  to  ^^  all  actions  arising  on  con* 
tract  for  the  retoYery  dfi^ney  oiily^  if  ihe  i^um  clai'mt'd  do  not  exceed 
9m  hundred  dollilrs^'^  withoiit  lany.  wcteds'.of.  dxcltshSby  it  .ma^'^be 
ddubted  whether  an  action  does  not' lie-in  this:e(H»t^:be^weehip&fll>D^' 
ma  is  preswaed  hofw^Ver  tfaatiit  doeisupt ;  for  such  s^  su}ttiBTolvBs^>ftls0) 
at  fuljustmeitt .of  the Uabiilitie^ of  tbe^firin  to iUirdpidrsonsf  .ainilo?^^'^^^ 

56.  [Page  114.]  *<  But  the  vei^^teites  vof.  (the^  BgsetmeBts^^io^^^ 
i^Uinie^  omM  he  ^  :fer^)inrrl^^'.dA^laibti6si,'^fadi  the  evidcqcetf^s^ 
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correspond  tsUictly  with  the  statement  in  the  declaration,  or  the  plain-* 
tiff  will  be  non-suited  upon  the  trial ;  that  is  to  say,  the  parties  to  the 
contract}  the  consideration,  .the  promise,  and  thre  breach  must  all  be  al- 
leged specially  aAd  truly  by  the  plaintiff;  and  he  most  prove  by  bis 
evidence  the  very  facts  which  he  thus  alleges." 

On  this  sulyect  it  is  enacted  in  substance  by  the  Code,  (^  148,)  that 
no  variance  between  the  allegation  aind  the  proof  shall  be  deemed  ma^ 
t^rial  unkssitbave  actually  misled  the  adverse  party,  to  his  prejudice 
in  DtointatniAg  lU5  itotion  or  defence  upon  the  merits ;  which  is  to  be 
proved  to  the  satiafaclion  of  the  court,  by  affidavit,  showing  in  what 
tespect  fae  has  bieen  misled  ^  end  tJ^t  thereupon  the  court  may  allow 
an  amendment  upon  such  terms  as  shall  be  just;  and,  (§  146,)  whe)*e 
the  variance  is  not  thus  material,  the  finding  may  be  according  to  the 
fi^dta  as- proved «  But  (^147,)  ^here,  however,  the  cause  of  action  or 
defence  is  unproved,  not  in  some  |>ajrticulars  dnly,  but  in  its  entire 
aeope  ai^d  meaning,  it  skall  not  be  deemed  a  case  of  variance,  bnt  a 
failure  of  piroof»  And  (§  149,)  tke  court  may,  at  any  time,:  in  fiitthet* 
ancetif  justice,  and  on  such  terms  as  may  be  proper,  attk^nd  any  pliead'^ 
ing  or  precetding)  :by  adding  ot' striking  tot  the  naime 'of  ^any  party,  oy 
a  mistake  in  unj/i  other  respedj  or  byi  inserting' otbei*  allegations  materisll 
to  the  case,  or  by  conforming  the  pleading  or  proceeding  to  the  &cts 
pifoved,  whenever  the  aniendment  shall  not  ohimge,  substantially,  the 
cause  of  action  6t  defence  ;  and  (§151,).'tihe  eauit  shall,  in  every  stage 
of  an  action,  .disregard  any  error  or  defect  in  the  pleadings  or  proceied- 
in^y  \rhteh  shall  not  affect  the  substantial  rights  of  the  adverse  party; 
and  no  judgment  shall  be  reversed  or  affected  by  reason  of  such  ert'Ot 
or  (MkCU    The  effect  ol  ^  57,  is  to  apply  these  provisions  ;to  jiistices' 

It  IB  teo  early  to  say  vidnt  dsdsioBs  'may  bemnd^  upoii  these  pf04 
visions  of  the  Code;  but  it  is  obvious  thattiiey  areiateilded'to  i^tieti^j 
t0  :a  .great  eO(tetit|  itghinst  the  iMrictiies^  reqiiit^d'by  the  remarks  above 
quoted  from  the  text  of  the  Treatise. 

&7i\Pnge  117.]  "^Oaie  dbouldrbe  taken  to4iMiiig|uis)i4>e^e€intb^se 
actions." 

Tfadt  is,  the  action  for  goods  sold  and  ddivei^ed,  and  that  for  g^bds 
bargained  andtsold.  The  distinction  still  remains,  aud  thfe  complaint 
should  set  forth  the  one  or  the  other  aeoording  td  the  filets. 

58*.  [Page  126.]  *<If  I  sell  you  goods  for  a  note,  you  knowing  the 
tnaker  toibe  iosolip«At,.or  in  (toubtful  chlsutfietai^ces,  btt  fraudnleMiy 
cioBiaeal  idiia  fint^  «nd  I  veeeiv^lhe  fldte-to.  be  collected  at  my  own 
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risk,  I  cannot  maintain  an  action  for  goods  sold  and  delivered,  but 
must  bring  trover y  or  an  action  on  the  case  for  the  deceit." 

The  action  of  trover  was  embraced  under  the  general  name  of  action 
on  the  case;  but,  as  we  shall  see  when  we  come  to  the  forms  of  plead- 
ingSy  it  was  founded  on  a  fiction,  that  the  plaintiff  lost  the  goods,  and 
the  defendant  found  them,  and  converted  them  to  his  own  use.  That 
form  of  declaring,  as  well  as  the  form  of  the  action,  has  become  obso- 
lete under  the  Code,  since  the  complaint  must  be  sworn  to  be  true,  to 
the  belief  of  the  plaintiff,  his  agent  or  attorney,  (§  138,)  but  the  plain- 
tiff may  still  allege  that  the  goods  are  his  property ;  that  they  came  to 
the  hands  of  the  defendant,  and  that  he  has  wrongfully  converted  and 
disposed  of  them  to  his  own  use ;  which  is  the  substance  of  the  action, 
as  it  formerly  existed. 

59.  [Page  134.]  **  It  seems,  that  whenever  one  may  have  an  action 
on  a  sealed  instrument  he  is  bound  to  resort  to  it." 

This  proposition  seems  not  to  be  affected  by  the  abolition  of  the  forms 
of  action ;  for  the  legal  distinctions  heretofore  existing  in  the  nature  of 
contracts,  and  the  substantial  grounds  of  action,  remain.  And  though 
the  action  is  to  be  prosecuted  in  the  one  form  prescribed  by  the  Code, 
it  is  still  to  be  based  upon  its  legal  grounds,  as  established  by  the  ante- 
cedent law, 

60.  {Page  203.]  "  An  indorser,  or  other  disinterested  party  may  be 
a  witness  to  show  when  the  bill  or  note  was  transferred  to  me." 

We  shall  see,  when  we  come  to  the  subject  of  evidence^  that,  under 
the  Code,  (§  351,)  the  interest  of  a  witness  does  not  render  him  incom* 
petent,  unless  he  be  the  party,  or  party  in  interest. 

61.  [Pa^«  253.]  "  When  a  purchaser  of  goods  transfers,  without  in- 
dorsement, a  note  in  payment,  he  thereby  guaranties  that  the  sum  ex- 
pressed in  the  note  is  due,  and  constitutes  the  seller  his  agent  to  sue 
for  the  same  in  his  name*^^ 

Under  the  provision  of  the  Code  before  cited,  (§  91,)  the  action 
must  be  in  the  name  of  the  holder. 

62.  [Page  262.]  ''  When  a  bill  or  note  is  evidence  under  the  money 

counts." 

What  is  said  under  this  head  remains  substantially  correct.  For  al- 
though the  form  of  the  complaint  under  the  Code  may  not  require  the 
formal  counts  heretofore  in  use,  it  still  requires  a  statement  of  the 
cause  of  action  substantially  as  heretofore,  except  that,  as  it  is  now  to 
be  verified,  as  before  mentioned,  the  cause  of  action  cannot  be  stated 
with  variations  as  formerly,  and  a  detail  of  the  facts  which  constitute  it 
will  be  necessary.    It  must  follow  therefore  under  the  new  system,  that 


TREATISE  ON  JUSTICES'  COURTS.  27 

the  facts  which  would  heretofore  sustain  a  couut  for  money  had  and 
received,  when  stated  in  the  complaint  or  other  pleading,  will  be  con- 
strued as  that  count  was  construed  under  the  late  system. 

63.  [Page  264.]  "  But  assumpsit  will  not  lie  on  the  note  of  a  corpo- 
ration, to  which  the  corporfte  seal  is  affixed.  Such  an  instrument  is  a 
specialtT/j  and  should  be  declared  on  in  debt  or  covenant, '^^ 

Pursuant  to  what  has  already  been  stated,  it  should  now  be  declared 
on,  or  rather  stated  in  the  complaint,  by  setting  forth  the  facts,  having 
no  regard  to  any  form  of  action. 

64.  [Page  275.J  ^*  Contracts  are,  moreover,  void  which  are  made  for 
the  purpose  of  engaging  another  to  prosecute,  assist  or  intermeddle  in 
prosecuting  or  defending  a  suit  at  law,  unless  it  be  with  one  of  the  pro- 
fession, duly  licensed." 

This  proposition  seems  not  to  be  law  since  the  act  of  14th  December, 
1847,  sec.  46,  (Laws  of  1847,  647,)  which  authorizes  any  person  of 
good  moral  character,  though  not  admitted  as  an  attorney,  to  manage, 
prosecute  or  defend  a  suit  for  any  other  person,  provided  he  be  special- 
ly authorized  for  that  purpose  in  writing,  or  by  personal  nomination  in 
open  court. 

65.  [Page  291.]  "  I  know  of  no  way  to  set  aside  such  a  jugdment 
in  the  court  of  which  I  am  treating,  unless  it  be  a  certiorari^  and  as- 
signing the  usury,  in  the  court  above,  as  an  error  infact^^^  &c. 

The  learned  author  of  the  Treatise  was  here  speaking  of  judgments 
founded  on  a  usurious  contract ;  and  doubts  whether  the  usury  could  be 
assigned  as  error  in  fact  in  such  a  case.  There  seems  to  have  been  the 
best  reason  for  the  doubt  expressed.  But  we  have  already  seen,  and 
shall  have  occasion  to  see  more  at  large,  when  we  come  to  that  subject, 
that  the  certiorari,  as  a  me' hod  of  review  of  justices'  judgments  is  abol- 
ished,  consequently  there  can  be  no  regular  assignment  of  error  in  fact; 
yet  it  is  presumed  that,  on  a  proper  case  being  shown  on  appeal,  the 
court  would  order  a  new  trial,  (§  317,  319,)  although  the  judgment 
may  have  been  well  authorized  by  the  evidence  that  was  given  in  the 
court  below.  Perhaps  to  constitute  such  a  case,  would  require  the  pay- 
ment of  the  sum  actually  due,  deducting  the  usury. 

66.  [Page  300.]  '^  Idiots,  lunatics  and  habitual  drunkards,"  &c. 

The  jurisdiction  heretofore  vested  in  chancery,  as  to  persons  of  these 
characters,  is  now  vested  in  the  Supreme  Court,  (Const,  Art.  6,  Sec. 
3,)  and  (^  33,)  in  the  county  courts. 


( 
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11.    •*  THE  ACTION  W  Ta4>Vjpi." 

67.  [Page  319.]  ^'Tre3pass  oa  the  case  may  be  brought,  secondly, 
for  the  commissioa  of  some  wrong.  Under  this  division  we  shall  con- 
sider  first,  The  action  of  Trover,     This  act jpn  lies,"  &c. 

In  consequence  of  the  abolition  of  forms  of  jiQtion,  read  now — an 
action  lies,  &c.,  and  so  throughout  this  bead  of  the  treatise. 

The  distinction  between  the  foundation  of  the  action  of  trover,  and 
that  of  trespass  for  the  taking  of  personal  property,  as  those  actions 
were  understood  imijiediately  prior  to  their  abolition  by  the  Cocle^  seems 
to  have  been,  that  trover  was  founded  on  a  wrongful  *co«t?er5to«  of  pro- 
perty, which  might  be  with,  or  without,  a  wrongful  taking ;  and  that 
trespass  was  always  founded  on  the  taking.  Th.e^earlier  idea,  that  tiie 
s^une  posaessipn^  which  would  be  sufficient  in  trespass,  woiild  be  insuf- 
ficient evidence  of  title  in  trover,  seems  to  have  been  discarded,  (See 
the  text)  And  now,  under,  the  Code,  where  ^here  is  an  actual  taking 
from  the  plaintiff's  possession,  he  may  allege  that  taking,  in  his  coni- 
plaiAt,  as  the  ground  of  his  action,  which  corresponds  with  the  former 
action  of  trespass  to  chattels  ;  or,  omitting  the  allegation  of  the  taking 
ftamthepUintiff's  possession,  or  wher?  there  ^a^  J)een  no  such  takings, 
but  a.wrp^gful  conyersiofi  of  the  goods,,  such,  cprtyersiou  may  be  al- 
leged as  ttie  ground  of,  action,  which  coirespbnds  with  the  former 
action  of  iroyejr;  and  the  aqtion  in  these  respects  (not  to  say  forms,) 
depends  ^on  the.  5an>e  causes  as;  prior  to  the  Code. 


ni.   *<  (Wtra^tlOTJlW  e*V»¥8J|AaS  OK  TUJi  CA?S^  ^^fi^jLY.jB^p  q/O^l^^D.^ 


'  »    '    -_ 


68,  |/fa^^34fl.J  «;?reyfpu?  tp^the  Revised  St«utes  it  was  bffcfeii^cfir* 
fiaiilt  |Q  determirte  what  injuries  were,  temediable'  bythis^x^tioh,  and 
wh?it  by  t;he  acUoa  of  trespass/' 

iTnder  the  system  of  the  Code,  tlfes,e  di^tiiictions,  and'  thfe  inqnSry 
wha^pastiaiilar  facts  jay.  the  foundation  of  the  pn&{6tm  of '^tioii  m 
ConJ^cadjsiti.nction  tp  the  other,  become  quite  immaterial ;  as  the  com- 
plaint {^J20), is  in  either  case,  exclusive  of  its  formal  commencement, 
and  the  demand  at  the  conclusion,  a  simple  statement  of  the  facts  re- 
lied on  to  sustain  the  action,  without  any  of  the  technical <rormalily, 
heretofore  the  distinguishing  badges  of  the  two  forms.  But  the  same 
facts,  that  would  heretofore  sustain  the  one  action  or  the  other,  will 
sustain  an  action  now. 
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69.  [Page  394.J  "  It  was  formerly  a  matter  of  doubt,"  &c. 

We  have,  before,  seen  that  actions  for  criminal  conversation,  and 
seduction,  are  excepted  by  the  Code,  from  the  jurisdiction  of  a  justice 
of  the  peace. 


*■''    J 
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•"'      •':  '  '     i  .    .      •    .       <    ^-  ■.   •>:• 

.    "  OF  THE  ACTION  OF  TRESPASS." 

70.  [Page  408.]  "  The  plaintiff  should  always  allege,  even  in  a  jus- 
tice's court,  when  he  sues  in  tffis'/afdfr<>t]i^;l^  a  direct  injury  to  his  free- 
hold, that  the  defendant  broke  his  close,  situated  at  such  a  place  ;  for 
this  it  is  which  gives-  cbAracter  to  the  aolpn/^  &c. 

But  under  the  Code,  it  b  unnecessary  to  give  character  to  the  action. 
Any  statement  of  the  facts^  showing  the  tiespass  committed  and  the 
plaintiff's  right,  is  sufficient.    See  §  120,  last  cited. 

[l*ag^'4B5.]  *<'l:tf' fitaoffier  importsmt  partibutiir^''*  gtol 

Tlie^iliiitetSdn  -tX  fr' jilstfett's-  jirisdictidn' itt  respect  b-^ctlbilftblfillg- 
ifig  lii  qtiisfibn  IhfetWe  16  ted  prtyperty,  iri  the  fianfteundfef  tfce  C^Aiy 
(^49e56)  Wstidd^F  the'  A^tis^d  Statutes  j  with'  sdiae  cban^,  wUtth' 
will  be  subsequently  noticed,  in  the  details  of  the  procedur^ef.^'        '    ' : 


**  WHE^,^  AKD  how,  a  parity  HAS  A  RIGHt'  TO  DlStaAlir  FOlKBlbytj^'&'c. 

71 4  [Pftgra  f46T.]  fiyi  an  aot  of  the  LtBgiflfeture  of  the  la  I^  1846i^; 
(Lim^oC  1816^  Gh^p^.S7Ii^)i the  right  to  distraisibrrent^'is  aboUsh^i 
SucIl  i.  f%ht  thercfovcf  canbt)t  now  exist,  except  where  litr  )s  ea^toely^ 
reserved  by  the  lease.  The  9aine  act  also  repeals  sections  13^  13)  14fV 
Ifi^  16,^ and  IT,  of  Title  4,  Chap.  1,  Part  %f  of  Ibe^ VL^ S.^provftdiofp 
forthepaijflment  (tf  rent,;  in  p(refereiice  toadlkexettttbn^ 


'  f 
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CHAPTER  III. 


OF  THE  COMMENCEMENT  OF  SUITS. 


SECTION  I. 

<«  OF  THE  ACTION  OF  TRESPASS,'' 

Farm  of  Summons. 

72.  [Page  505*]  As  to  the  designation  in  the  summons  of  the  fonn 
of  action  in  which  the  suit  is  brought,  we  refer  to  what  has  been 
already  said  on  that  subject  in  connection  with  remarks  on  the  aboli- 
tion of  forms  of  action.  The  following  is  therefore  deemed  an  appro- 
priate form : 

Summ^ons. 

Saratoga  county,  ss.     The  people  of  the  State  of  New-York,  to  any 
constable  of  said  county,  greeting  : 

We  command  you  to  summon  Richard  Roe  to  appear  before  Ran- 
som Cook,  Esq.,  one  of  our  justices  of  the  peace  of  the  said  county, 
at  his  office  in  the  town  of  Saratoga  Springs,  in  said  county,  on  the 
12th  day  of  September,  instant,  at  one  o'clock  in  the  afternoon,  to  ans- 
wer James  Jackson,  in  an  action  on  contract  [or,  in  an  action  for  injury 
to  his  person— or,  in  an  action  for  injury  to  the  person  of  his  wife — 
or,  son — or,  daughter— or,  apprentice — or,  servant,  as  the  case  may 
be.  Or,  in  an  action  for  injury  to  his  real  property — or,  to  his  person- 
al property— or,  in  an  action  for  a  statute  penalty,]  to  the  sum  of  one 
hundred  dollars,  or  under;  and  have  you  then  there  this  precept. 
Hereof  fail  not  at  your  peril.  Witness  our  said  justice  at  the  town  afore- 
said, the  first  day  of  September,  in  the  year  of  our  Lord  1848. 

Ransom  Cook,  Justice. 
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The  foregoing  alternatives  embrace  all  the  cases  requiring  a  summons, 
in  which  jurisdiction  is  conferred  by  the  Code ;  and  it  is  there  ex* 
pressly  declared,  that  justices  shall  have  jurisdiction  in  no  other  civil 
action. 

73.  On  a  new  trial,  oniered  by  a  judgtnent  on  appeal,  the  summons 
is  issued  at  the  instance  of  either  party ;  directed  to  the  other  party ; 
to  appear  for  such  new  trial,  at  a  time  and  place  to  be  therein  men- 
tioned ;  the  time  to  be  not  less  than  six  days  from  the  service  of  the 
summons,  (§  319.)  The  Code  does  not  state  the  time  within  which  it 
must  be  returnable.  Probably  the  limitation  in  other  cases  must 
govern.    The  form  of  such  summons  may  be  as  follows : 

Summons  for  new  tri^j  after  appeal. 

Saratoga  county.  The  people  of  the  State  of  New- York,  to  any 
constable  of  the  said  county,  greeting. 

Whereas,  in  an  action  heretofore  prosecuted  by  A.  B.,  as  plaintiff, 
against  C.  D.,  as  defendant,  a  judgment  was  rendered  by  E.  F.,  a  jus- 
tice of  the  peace  of  the  said  county  ;  and  on  appeal  therefrom  to  the  coun-, 
ty  court  of  the  said  county,  a  new  trial  was  ordered,  before  the  said  E.  F. 
[or,  before  O.  H.  a  justice  of  the  peace  of  the  county  aforesaid.]  And 
whereas  the  said  A.  B.  [or,  the  said  C.  D.  has  applied  to  the  said  jus- 
tice last  named,  for  a  summons,  pursuant  to  such  order ;  therefore  you 
are  required  to  summon  the  said  C.  D.,  [or,  the  said  A.  B.  as  the  case 
may  be,]  to  appear  before  me,  at  my  office  in  the  town  of  Saratoga 

Springs,  in  the  said  county,  on  the day  of ,  at o'clock 

A.  M.,  [or,  P.  M.,  I  for  such  new  trial ;  pursuant  to  the  statute  in  such 
case  made  and  provided. 

Witness  the  said  justice,  last  named,  at  Saratoga  Springs  in  said 

county,  the day  of ,  1848. 

£.  F.,  J.  P. 
[or,  G.  H.,  J.  P.] 

74.  [Page  507.]  "  All  town  and  county  officers  may  however  be 
sued  before  a  justice  in  their  official  character.  Otherwise  of  corpora- 
tions?^ 

We  have  seen  before,  that  corporations  are  not  under  the  Code, 
exempt  from  the  jurisdiction  of  a  justice  of  the  peace. 

75.  [Same  page.]  "  But  if  his  [the  plaintiff's]  special  character  ap- 
pear in  the  process  he  must  pursue  it  in  declaring^  or  the  defendant 
may  object  the  variance  by  a  plea  in  abatementy  or  motion  to  set  aside 
the  proceedings  for  irregularity." 


3t  APPENDIX  TO  JUDGE  COWEiPB 

There  seems  to  be  do  reason  why  tfao  answer  mtiy  not  be  in  abate- 
Qvent^  as  the  plea^mighl'fortnerly  be.  Indeed  there*  are >  some  dcfbets^ 
that,  by  the  proFisiona  of  the  Code,  (§  122,  126,)  can  be  mettynly  by 
an  answer  in  abatement,  fiat  we  shall  reserve  the  consideratioa  of 
them  until  we  coii^e  tci  tbet  tidijiect  of  pleadrogi 


'  1' 


SECTION^  I!. 


"  OF  PROCESS  OF  WARRANT.'^ 


-     76.  [Pages  509y  617. J  "  As  to  the  entitling  of  affidavits." 

It  fa  not  now  necessary,  even  in  a  pending  action,  that'  ah  affidavit 
should  be  entitled.    It  is  sufficient  if  it  iiitelKgibly  refer  to  the  action 
or  proceeding  in  which  it' is  made;  and  a  defective  title  d6ed  n6t  vitiate 
it.  (^867;)'    It  is  now  becoming  the  practice  to  etititte  |)apefs  in  thie 
«ame  manner,  whether  they  are  papers  on  the  part  of  the  ^liintiflT  or 
defendant;  that  is,  by  placing  the  name  of  the  plaintiff  firtrt. 
7^.  [Pas^e  61fl.]  ^  Form  of  the  recognizance.'* 
Designate  the  action  in  the  recognizance,  and  in  aiA/arrant,  and^aTI 
other  papers  and  processr^  when  the  designation  is  used,  the  same  as 
directed  in  respect' to  a  Wramdns;  (72.)  '' 


m  .    f   I  t  I      n  ■■        P*   .  '  <    , 


SECtlOlTllL 

"  OF  PROCESS  BY  ATTACHMENT." 


1    '  J     1       r  «■ 


78.  [Page  520. j  The  Code  (§  46,  subdivision  4,)  gives  jurisdiction 
bj  attachment  as  it  was  before  po^essed  by  the  court;  aiod  tbe.-^prm;»Dd 
course  of  proceeding. thereon  remain  unchang^* 
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CHAPTER  VI. 

OF  PLEADING  IN  A  JUSTICE^S  COURT." 


SECTION  L 


^^  OF  PLSADIN6  IN  OEKSRAL,  AS  APPLICABLE  TO  THIS  COUHT." 

79.  [Page  603.]  The  subject  of  pleading  in  courts  of  justices  of  the 
peace,  as  well  as  in  courts  of  record,  has  been  greatly  changed'  by  tlie 
enactments  of  the  Code.  It  will  be  attempted,  in  what  follows  on  that 
subject  in  tliis  appendix,  to  notice  whatever  is  material  to  bring  the 
text  of  Cowen^s  Treatise,  as  well  as  the  notes  appended,  into  harmo* 
ny  with  the  Code.  Cbnsequ^ntly,  whate^et  is*  unnoticed  is  supposed 
to  remain  unaffected  by  the  changes  which  the  Code  has  introduced. 

80.  The  pleadings  now  begin  with  thef  comrdcnht  on  the  part  of  the 
plaintiff,  which  is  followed  by  the  answer  of  the  defendant,  or  by  a  de* 
murrer.  To  the  answer  of  the  defendant^  in  case  it  contains  any  new 
matter,  that  is,  any  thing  beyond  a  denial  of  the  matter  of  the  com* 
plaint,  or  some  part  thereof,  the  pluntiff  may  reply ;  and  the  pleading 
by  which' he  does  so  is  called  the  reply.  The  complaint,  answer,  or 
demurrer  to  the  complaint,  and  the  reply  to  an  answer,  are-fte  only 
pleadings  allowed  in  any  court,' and  they  are  applicable  to  these  courts. 
There  is  no  general  issue ;  and  the  complaint,  aBsv9*er,  and  reply  must 
be  verified  by  the  oath  of  the  party,  or  his  attorney  who  puts  in  the 
pleadings  on  his  part,  by  swearing,  or  making  judicial  affirmation,  that 
he  believes  the  pleading  to  be  true.  Code  (§  118, 119^  121,  131,  13S, 
138.)  But  (^  138)  if  the  pleading  contains  matter  to  which  the  party, 
as  a  witnessi  woxild  be  excused  by  law  from  testifying  the  verification, 
as  to  that,  may  be  dispensed  vrith. 

81.  [Page  605.]  ^<  But  greater  accuracy  of  pleading  may  be  insisted 
upon  by  the  parties  while  in  the  court  below ;.  and  not  only  a  lack  of 
substance,  but  even  of  form^  may  be  objected  to  as  we  shall  see  hereaf- 
ter, by  demurrer ;  which  it  would  be  error  in  the  justice  to  disregard*" 

[Appendix.]  3 
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This  rule  is  now  changed,  as  just  noticed.  No  demurrer  lies  except 
to  the  complaint ;  and  no  form  in  pleading  is  required,  except  what  is 
necessary  to  an  intelligible  statement  of  the  cause  of  action,  or  the 
grounds  of  defence  ;  and  this,  indeed,  is  not/orm,  but  substance.  The 
requirement  of  the  Code  on  the  subject  is  (^120,  128,  131,)  as  we 
have  seen,  that  the  matter  of  the  pleading  be  stated  in  ordinary  and 
concise  language,  without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  meant. 


SECTION  n. 

^^  OF  THE  PROPE&  PARTIES  TO  THE  ACTION." 

82.  [Page  6Q6.]  ^^  Every  action  on  a  contract  must  be  brought  and 
carried  on,  in  the  name  of  the  person  to  whom  the  engagement  viola- 
ted was  originally  made,  unless  it  is  transferable,  as  in  the  case  of  a 
jail  bond,  or  promissory  note,  &c. ;  in  which  case,  where  the  contract  is 
assigned  or  transferred,  it  may  be  brought  in  the  name  of  the  assignee 
or  endorsee," 

The  rule  of  the  Code  is,  (^  91,)  that  «  every  action  must  be  prose- 
cuted in  the  name  of  the  real  p^y  in  interest,  except  that  an  ex* 
ecutor  or  administrator,  or  trustee  of  an  esqiress  trust,  or  a  person  ex- 
pressly authorized  by  statute,  o^ay  sue  without  joining  with  him  the 
person  for  whose  benefit  the  suit  is  prosecuted.''  Consequently,  if  a 
contract  has  be^n  assigned,  the  action  must  be  brought  in  the  name  of 
the  assignee,  he  being  the  pei^son  bei^eficially  interested ;  and  an  ex- 
press promise  to  the  assignee  is,  now,  in  no  case  necessary  to  enable 
him  to  sustain  an  action  in  his  own  name. 

83.  \¥age  608.]  ^^  But  any  defect  of  parties  on  this  account  would 
be  waived  it  not  pleaded  in  abatement." 

Under  the  Code  (§  122,  subdivision  4,)  a  defect  of  parties,  whether 
plaintiff  or  defendant,  appearing  on  the  face  of  the  complaint,  is  cause 
of  demurrer ;  and  (§  126,)  if  the  defect  do  not  so  appear,  it  may  be 
pleaded ;  that  is,  the  defendant  may  avail  himself  of  it  by  his  answer, 
and  the  effect  of  such  answer,  when  proved  or  admitted,  would  be  to 
abate  the  suit    It  would,  in  substance,  be  an  answer  in  abatement. 

84.  \Pagt  609.]  ^^  No  action  can,  in.  any  case  be  supported  by  a 
married  woman  without  joining  her  husband." 
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The  Code,  (^  94,)  enacts,  that  the  husband  and  wife  must  be  joined 
as  plaintiffs,  or  defendants,  unless  the  action  relates  to  her  seperate 
property,  in  which  case  she  may  sue  alone  :  or  in  a  suit  between  hus* 
band  and  wife,  when  she  may  sue  or  be  sued  alone. 

86.  \Page  610.]  **  A  plea  in  abatemcfnt  only." 

A  plea  in  abatement  was,  before  the  adoption  of  the  new  system, 
known  by  its  form.  These  forms  being  now  abrogated,  the  substance 
of  the  answer  determines  its  character,  as,  whether  in  abatement  or  in 
bar. 

^'  If  too  many  persons  be  made  defendants,  it  is  a  fatal  objection  at 
any  stage  of  the  proceedings,  whenever  the  &ct  comes  out  in  evidence, 
or  otherwise  is  made  to  appear ;  and  the  action  must,  in  such  cases, 
fiul  against  all." 

This  is  changed  by  §  230  of  the  Code,  which  enacts  generally,  that 
judgment  may  be  given  for  or  against  one  or  more  of  either  plainti£& 
or  defendants.  From  this  it  follows,  that  the  plaintiff  may,  in  all 
cases,  recover,  if  he  makes  out  a  cause  of  action  against  any  of  the 
defendants;  and  that  judgment  will  be  rendered  for  those  defendants 
against  whom  the  action  is  not  sustained. 


II.   ^^OF  THS  PARTIES   IN  AN  ACTION  FOR  A  WRONG." 

86.  [Page  612.]  ^^If  too  many  be  made  plaintiffs,  the  objection  is 
fiatal  to  the  action,  at  whatever  stage  it  be  made,  before  the  cause  is 
finally  submitted." 

This  proposition  seems  to  belong  to  the  same  category  with  the  last, 
and  to  be  affected  in  the  same  manner  by  the  section  of  the  Code  last 
referred  to ;  so  that,  whether  there  be  too  many  plaintiffs  or  defendants, 
the  action  may  still  proceed,  and  judgment  may  be  given  for  or  against 
any  part  of  either,  according  to  the  proof.  And  costs,  of  course,  follow 
the  judgment.  « 


n 
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^  WHO  MAT  BB   DEFBVDAirra  IN  AN  AiCTION  FOR  A  WRONG*'' 

87.  [Page  613.]  Here, .what  has  before  been  said  as  to  the  abolition 
of  forms  of  action,  becomes  ugain  material.  '  For  whether  an  infont  be 
liable,  is  not  now  indicated,  as  fonaerlj,  by  the  form  of  the  action,  nor 
indeed,  was  it  ever  invariably,  but  only  generally,  so  indicated.  For  he 
w^  not  liable  in  an  action  for  a  tort  founded  on  contract.  He  remains, 
liable  on  the  same  grounds  as  formerly;  and  his  liability  is  determined 
by  the  nature  and  grounds,  and  not  at  all  by  the  form,  of  the  action* 


p»i»»**»*» 


SECTION  mi 

"  OP  THB  JOINDER  OF' ACTIONS.^' 

88.  [Page  616.]  The  criterion  mentioned  in  the  text  for  deciding; 
whether  causes  of  action  are  properly  joined,  can  no.  longer  be  94pplied. 
The  Code,  (§  143,)  therefore  furnishes  the  following : 

The  general  causes  of  action  must  affect  equally  all  the  parties,  and 
not  require  different  places  of  trial. 

Such  causes  of  action,  so  far  as  applicable  to  these  courts,  may  be 
joined  in  the  following  classes,  and  not  otherwise  : 

1.  Actions  on  contract,  express  or  implied : 

2.  Injuries  by  force  to  person  or  property : 

a.  Injuries  without  force,  to  person  or  property  : 

4.  Claims  against  a  trustee,  by  contract  or  operation  of  law- 

To  these  it  may  be  added,  that  several  causes  of  action  for  a  penalty 

given  by  statute,. may  be  joined  in  one  action,  at  least,  if  th^  arise  on 

several  like  violations  of  the  same  statute* 


^  OF  ONE  SUIT  FOB  DIFFERENT  CAUSES,  OR  INCLUDING  DIFFERENT  FORMS 


OF  ACTION." 


89.  We  are  constantly  meeting  propositions,  or  forms  of  expression 
in  conflict  with  the  fact  that  forms  of  action  and  pleadmgs  are  abro- 
gated.   But  as  a  consequence  of  this    abrogation,  and  by  virtue  of 
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^  143,  last  mentioned,  all  actions  arising  on  contract,  whether  by 
special  or  ample  contract ;  that  is,  whether  by  contract  under  seal,  or 
written  without  a  seal,  or  merely  by  parol,  may  be  joined  in  the  same 
action. 


•*  FOR   A  WEOWO." 

90.  [Pmge  616.J  In  actions  tnr  wrongs  done  to  the  rights  of  the 
plaintiff,  wheliiar  the  vrrong  be  to  the  person  or  to  property,  and 
whttfaer  the  property  be  real  or  personal,  they  may  all  be  joined  ia  the 
same  aetioi^  if  they  were  all  done  with  force ;  or  if  they  were  all  with*- 
4ut  fcrce.  But  suoh  wrongs^  mmt  of  wfaioh  were  connaitted  with 
fcree,  and  othen  witfaautft^rce,  cannot  be  joined,  pamn^^  to- the  aboTe 
•ctftion. 


in.    "  OF  THS  CONS£Qt7£NC£8  OF  A  MISJOINDER^  WHETBKK  OF  ACTION  OR 

PERSON.^' 

91.  [rdye618.J  ''la  actions  «  eontruduy  the  defendant  may  take 
adTantaga  of  the  non-joinder  ei  the  plaintifis,  as  a  ground  of  n^n- 
aoit  at  the  trial,  under  the  general  issue.'' 

The  general  issue  is  now  abolished,  as  we  haTe  already  s^eft.  But 
if  a  promise  to  two  persons  be  stated  in  the  complaint,  the  defendant 
in  his  answer  may  deny  the  promise,  and  on  its  appearing  at  the  trial 
that  the  promise  was  made  to  the  plaintiff,  and  another,  still  liying,  the 
plaintiff  will  be  non-suited,  because  the  promise  proved,  is  not  that 
alleged  in  the  complaint. 

The  misjoinder  of  causes  of  action,  is  good  cause  of  demurrer. 
(Code,  §  131,  subdivision  6t) 
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SECTION  IV. 

«  OF  TH£  XLECTIOH  OF  ACTIONS." 

92.  [Page  619.]  It  follows  from  the  abolition  of  forms  of  action, 
that  there  can|  now,  be  no  election  of  actions,  in  respect  to  the  form, 
properly  so  called.    Yet,  it  sometimes  happens,  as  before  shown,  that 
the  same  state  of  facts  will  authorise  an  action  in  which  a  contract  will 
be  set  forth  as  furnishing  the  ground  of  the  action;  or^  in  which, 
waiving  the  contract  as  the  substantial  cause  of  action,  the  wmrang 
will  be  alleged  as  such  cause.    And  the  plaintiff  may,  at  his  election, 
still  make  the  allegations  in  his  complaint  appropriate  to  either  of  the 
classes  of  actions  designated  in'^  143.    In  this  mode,  the  election  of 
actions,  as  specifieSl  in  the  text,  may  still  be  made,  in  respect  to  the 
causes  to  be  set  forth  in  the  complaint  as  the  ground  of  the  action. 
And  the  election  may,  sometimes,  become  important  for  the  purpose 
of  joining  other  causes  of  action  of  the  same  class,  as  they  are  arranged 
in  the  section  before  cited.  And  in  some  instances  it  may  be  expedient 
to  elect  one  or  the  other  form  of  the  complaint,  in  reference  to  the 
measure  of  damages.    Thus,  if,  upon  a  fraudulent  warranty  made  to 
me  on  the  purchase  of  a  horse,  I  complain  upon  the  contract  merely, 
the  measure  of  damages  will  be  the  difference  between  the  actual 
value  of  the  unsound  animal,  and  the  price  that  I  paid  for  it;  but,  if  I 
complain  for  the  deceit,  the  measure  of  damages  will  be  the  difference 
between  the  actual  value  of  the  animal,  and  the  value  of  the  same 
horse  in  case  he  were  in  the  state  warranted..    The  election  between 
the  different  forms  of  action  on  contract,  that  formerly  prevailed,  has 
become  obsolete  under  the  Code,  but  the  election  between  tort  and 
contract  retains  its  former  importance. 
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VOLUME  n. 


CHAPTER  VI,  (CowTiNCED.) 


SECTION  V, 

«  or  CEHTAIir  ROLSS  WHICH  BSXATB  TO  PIXADINO  IN  GEITEaAL." 

93.  [Page  S.]  ^'  Indeed^  it  is  said,  (and  with  the  greatest  propriety,) 
^at  special  pleading,  in  justices'  courts  is  to  be  discountenanced." 

Special  pleading,  in  the  sense  in  which  the  term  is  used  in  the  text, 
we  have  already  seen  is  wholly  abrogated,  both  in  justices'  courts  and 
in  courts  of  record.  But,  strictly  speaking,  ail  pieadiliga  are  now  spe- 
cial;  that  is,  they  consist  of  a  narration  of  the  material  facts,  or  of  a 
spedfic  denial  of  material  fects  alleged  on  the  other  side,  or  a  denial 
of  any  knowledge  thereof  sufficient  to  form  a  belief,  (§  128,)  and  no 
general  denial  is  sufficient ;  so  that  the  general  issue,  as  we  have  said, 
no  longer  exists.  This  fact  will  be  borne  in  mind  as  we  proceed,  for  it 
is  of  the  utmost  importance  to  the  subject  of  pleading,  and  the  general 
issue  will  be  often  mentioned  in  the  text. 

94.  [Page  4.]  '^  The  statute  which  authorizes  a  notice  instead  of  a 
special  plea,"  &c. 

This  statute  isMpealed  by  the  Code,  (§  118,)  and  all  defences  are  to 
be  set  forth  in  the  answer ;  that  is,  to  be  specially  pleaded,  but  with- 
out the  foroSality  heretofore  required. 

[Page  6.]  ^^  And  I  may  be  required  to  set  forth  the  time  and  place 
of  each  of  these  acts." 

The  t^t  aftenvards  states  that  these  are  mere  form,  except  where 
they  are  matter  of  description,  as  if,  in  describing  a  paper,  I  say  that  it 


^ 
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bears  date  of  a  certain  day;  and  matters  of  form  are  di^ensed  witit, 
by  the  provinons  of  the  Code,  before  cited. 

95.  "  But  prirate  acts,*'  tc. 

The  rule  stated  in  the  text  is  changed  by  the  Code,  (§  140,)  and 
private  acts  may,  now,  be  pleaded  by  simply  referring  to  the  act  by  its 
title  and  the  day  of  its  passage;  and,  thereupon,  it  is  the  doty  of  the 
court  to  take  judicial  notice  of  it,  without  further  proof.  But  the  old 
rule  remains,  as  to  the  by-laws  of  a  town,  Tillage,  or  corporation,  as 
they  are  not  included  in  the  proTisions  of  the  Code. 

96.  [Page  7.]  '^  It  is  wor^y  of  remark,  in  this  connectiosj  that  the 
Revised  Statutes  have  greatly  simplified,"  &c. 

The  forms  of  declapng  and  pleading  in  actions  for  statute  penalties 
and  forfeitures,  which  are  prescribed  by  the  Revised  Statutes,  aeem  not 
inconsistent  with  the  Code,  and  it  is  believed,  therefore,  are  retained. 


'*  THE  LAW  SOBTETIMCS   ALtOWS  A  FICTlOH  IH  PLEABfffO." 

• 

97.  [Page  9.]  Under  this  head,  the  text  instunces  the  fiction  of  the 
lois  and  finding  whi(^,  under  tbe  former  system,  were  alleged  in  the 
action  of  trover.  The  allegation  of  a  Miction  is  tuniieGessasy,  in  any 
pleading  under  the  Code,  and  seems  to  be  prob%ited  by  the  provision 
(^  133,)  that  the  pleading  shall  be  verified,  as  before  mentioned.  For, 
although  ^e  loss  and  finding  were  regarded  as  legal  truths,  yet,  as  in 
most  cases  tbey  were  not  truths  in  feet,  it  is  believed  Ihey  oogfat  net, 
now,  to  be  alleged.  'And  4n  those  eaoes,  in  which  no  promise  is  actu- 
ally made,  but  is  implied  by  law,  and,  vnder  the  system  now  abrogated, 
was  alleged  in  the  pleading,  as  though  adtnally  made,  il  is  now  none- 
cessary,  and  seems  improper,  to  ijlege  a  pronrise*  The  law  presumes 
a  promise  in  such  cases,  and  whatever  the  law  presumes,  {\  19^)  Med 
not  be  stated  in  ple^^g.  Therefore,  in  an  aetion  for  goods  sold  and 
delivered,  it  is  sufficient  to  allege  the  sale  and  delivery,  withQnt  addlag 
a  promise  to  pay  for  them>  and  so,  upon  a  eltHm  for  work  and  ktbor, 
or  any  other  service  rendered  for  a  party  iat  hisYeqnesl.  And,  as  the 
statement  of  a  promise,  in  such,  and  the  like  caies,  .is  mmecessarj,  it 
seems  inexpedient,  and  hardly  consistent  with  the  troth  qf  <bet€<tQire(l 
verification. 
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ii  THB  PLKADI9G  MUST  KOT  BE  DOVBLJtJ^ 

98.  [Page  9.]  The  directions  of  the  text,  under  this  head,  are  yery 
proper  in  their  application  to  a  complaint  under  the  code,  as  contribut- 
ing to  convenience.  Yet,  their  observance  does  not  seem  to  be  strictly 
required,  provided  the  causes  of  action  are  stated  with  such  perspicuity 
as  to  '^  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended;" for  that  is  the  test  prescribed  by  the  code.    (§  120.) 

In  respect,  however,  to  the  answer ,  the  defendant  is  authorized  to  set 
forth  in  it,  as  many  defences  atf  he  may  have ;  but  they  must  be  separ- 
ately stated,  and  intelligently  refer  to  the  part  of  liie  complaint  to  which 
they  are  intended  to  apply.     (Code,  ^  129.) 


SECTION  VL 

« 

«  OF  TH£  MODE  OF  STATING  FACTS.'' 

99.  [Page  10.]  Under  this  head  it  is  only  necessary  to  advert  to  a 
former  remark ;  that  under  the  code,  (^  1 18, 132,  121,  131,)  there  can 
be  no  demurrer,  except  on  the  part  of  the  defendant,  to  the  complaint. 


SECTION  VIII. 

<^  DIVISION  OF  PLEADINGS." 


100.  [Page  13.]  It  is  apparent  from  what  has  already  been  stated 
that,  under  the  present  system,  the  regular  pleadings  are  confined  to 
tbe  complaint,  the  answer  of  the  defendant,  and  the  reply  of  the  plain- 
tiff; and  the  irregular^  to  the  demurrer  of  the  defendant^  to  the  com'- 
plaint*  The  demurrer,  we  repeat^  is  always  apecial,  though  never  used 
for  the  eauaes  heretofore  requiring  a  special  demurrer,  but  only  for  the 
causes  specified  in  §  122. 

101.  [Same  page*]  *^  An  example  of  regular  pleading,  in  whipk  the 
iallegtttions  of  the  parties  are  conducted  to  a  surrebutter." 

It  is  scarcely  necessary  to  say  that  this  example  is  inappropriate,  be* 
yottdthe  replication;  since,  under  the  code,  the  pleadings  do  not  exttad 
beyond  that.  All  that  is  inaterial  subsequent  to  the  rq>ly  as  it  is  now 
called,  has,  under  the  code,  become  mere  matter  of 


42  APPENDIX  TO  JUDGE  COWEITS 

As  a  specimen  of  the  pleadings  under  the  new  system  the  example 
given  in  the  text  as  far  as  the  reply,  is  adapted  to  the  code  ;  thus  : 

CofnpUiint* 

Justice's  Court. 

James  Jackson,  \ 

as^st  >  Complaint. 

Richard  Roe,      J 
Saratoga  County.     The  plaintiff  complains  of  the  defendant,  that  on 
or  about  the  last  day  of  August,  1843*,  the  defendant  broke  and  entered 
the  close  of  the  plainti£^  situjited  at  Saratoga  Springs,  in  said  county ; 
and  there,  with  horses  and  cattle  trod  down  and  destroyed  the  gprass 
and  products  of  the  soil  there  growing.     Wherefore  the  plaintiff  de- 
mands judgment  against  the  defendant,  for  fifty  dollars,  [or  one  hundred 
dollars.] 

Answer. 

102.  Justice's  Court. 

James  Jackson,  \ 

ag^si  \  Answer. 

Richard  Roe.  ) 
The  defendant  answers  the  complaint  of  the  plaintiff,  and  says  that 
the  close  mentioned  in  -the  complaint,  is  a  certain  close  situate  at  Sara- 
toga Springs,  called  the  pasture,  and  that  the  defendant  entered  the 
same  and  did  the  acts  complained  of,  by  the  license  and  consent  of  the 
plaintiff. 

Reply* 

103.  Justice's  Court* 

James  Jackson,  \ 

aght  >  Reply. 

Richard  Roe.  ) 
The  plaintiff  replies  to  the  answer  of  the  defendant  and  says,  that 
the  close  mentioned  in  his  complaint  at  the  time  when,  &c.,  was  and 
still  is  a  certain  close,  situate  at  Saratoga  Springs,  bounded  easterly  on 
the  highway,  and  called  the  meadow,  and  was  and  is  a  different  close 
from  that  in  the  said  answer  mentioned. 

Under  the  pleadings  in  this  form,  it  is  required  of  the  plaintiff  to  proTe 
the  trespass  in  the  close  called  the  meadow,  and  to  that  the  defendant 
may  prove  any  defence  that  he  has,  though  it  is  not  alleged  in  pleading. 
He  is  allowed  to  do  this  without  having  pleaded  such  defence,  because 
he  had  no  opportunity  to  plead  it,  the  law  not  permitting  any  plea& 
beyond  the  reply. 
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104.  Instead  of  a  plea,  puis  darrien  cantinuancey  formerly  in  use,  it 
is  enacted  (§  153,)  that  the  plaintiff  and  defendant,  respectively,  may, 
on  motion,  be  allowed  to  make  a  supplemental  complaint,  answer  or 
reply,  setting  forth  materi9l  facts  that  have  occurred  since  the  former 
complaint,  answer  or  reply,  as  the  case  may  be.  This  supplemental 
answer  or  reply,  answers  to  the  former  plea,  puis  darrien  continuance; 
and  it  is  presumed  is,  in  a  justice's  court,  governed  by  the  former 
rules.  It  is  not  necessary  that  it  should  conclude  with  a  prayer  for 
judgment ;  it  is  sufficient  that  it  states  the  facts  relied  on. 


^'  AN  INBTANCS  OF  THE  SECOND  KIND  OF  PLEADING,  CALLED  IBREGITLAE.'' 

105.  [Page  17.]  This,  in  a  justice's  court,  consists  only  of  the  de- 
murrer to  the  complaint.  It  merely  alleges  that  the  complaint  is  not 
sufficient  to  sustain  the  action,  and  states  wherein  it  is  defective.  The 
text,  so  far  as  it  relates  to  a  demurrer  to  any  other  pleading,  or  to  a 
demurrer  for  mere  form,  and  there  called^a  special  demurrer,  is  in« 
applicable.   * 

It  should  be  observed,  that  under  the  old  system,  demurrers  were 
ei^er  general  or  special.  When  they  merely  objected  that  the  plead- 
ing was  insufficient,  without  stating  in  what  particular,  as  they  might 
do  when  the  defect  was  of  substance,  they  were  called  general  de- 
murrers :  when  they  went  further,  and  pointed  out  the  defects,  as  they 
were  required  to  do  when  the  defect  was  of  form,  merely,  they  were 
called  special.  Under  the  Code,  a  demurrer  will  not  lie  for  mere  form; 
and  demurrers  on  account  of  a  substantial  defect,  are  required  (^  123,) 
to  be,  in  form,  special :  that' is,  they  are  required  to  set  out  the  ground 
of  the  demurrer,  by  showing  in  what  respect  the  complaint  is  defective. 
They  are  allowed,  as  before  stated,  only  for  the   causes  designated 

in§l^* 


' 
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SECTION  IX. 

<'0F  THE  DEOLARATIOV.^' 

"  L  The  dsdaraiion  tnuft  cgru  tefUh  tht  proeex$^^^  4rc. 

106.  [Page  19.]  **  It  mil  be  seen,  howeTer,  that  the  authority  giveo 
by  the  statate  to  insert  a  fictitious  name,  applies  only  to  cuits  oooh 
menced  by  gummofu  or  vHurrunL^^ 

This  is  now  changed  by  the  Code.  The  proviaon  extends  to  all 
pleadings  and  proceedings^  (^  150.)  And.  when  the  true  name  of  a 
defendant  is  unknown  to  the  plaintiff,  he  may  insert  any  fictitious  name 
in  ^^  any  pleading  or  proceedings^*^  which  may  be  amended,  on  the  tnie 
name  being  discovered.  It  seems,  therefore,  that  such  amendment  may 
be  made,  without  a  plea  in  abatement,  merely  on  the  discorery,  in  aoj 
manner,  of  the  true  name. 

107.  [Page  22.]  '*  The  declaration  must  state  a  time  and  plaae.'' 
It  is  conyenient  and  proper  that  it  should  do  so,  where  it  can  be  dooe 

with  such  certainty  of  truth  as  to  justify  the  Terificatton,  but  is  not 
now,  absohitely  necessary  ;  as  a  demurrer  for  want  of  such  statement 
could  not  be  sustained,  it  being  a  matter  of  form.  If  the  time  or  j^ 
is,  in  any  instance,  matter  of  substance,  so  that  it  is  necessary  to  pro?e 
it  as  stated,  then  it  should  be  set  forth  truly. 

In  the  statement  of  time  and  place,  under  the  Code,  it  ts  adrinUe 
to  state  that  the  fact  occurred  on  or  about  such  a  day,  unless  the  partj 
is  certain  as  to  the  particular  day ;  because  the  pleading  must  be  feci- 
fied  by  the  oath  of  the  party,  or  his  attorney  or  ag<pnt.  But  wheie  tke 
day  is  material,  it  must  be  truly  stated,  and  prored  by  him.  Instances 
k  wUch  it  is  not  material,  are  given  in  the  text,  page  23. 


"Ttl£  PAETtCVLAE  B£QUlSlT£8  Of  A  DfiCLAEATIOlT. '' 

108.  [Page  24.]  The  remarks  under  this  head  apply  to  the  cod' 
plaint,  with  the  exceptions  which  we  shall  notice :  and, 

1.  We  refer  to  what  has  already  been  said  as  to  several  counts  ifl 
the  complaint : 

2.  No  form  of  action  is  named  in  the  complaint|  rince  theae  foroi 
are  abolished : 
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3.  Though,  on  taking  the  eyidence,  there'should  appear  to  be  some 
Tariance  between  the  complaint  and  the  facts  proved,  yet,  if  the  vari^ 
ance  is  not  of  such  a  nature  as  to  mislead  the  defendant,  it  may  be 
disregarded  ;  or  the  complaint  may  be  so  amended  as  to  meet  the  proofs 
unless  the  variance  is  such  that  the  cause  of  action,  in  its  general  scope 
and  meanings  as  set  forth  in  the  complaint,  remains  unproved.  (§,  145, 
146,  147.)  What  has  been  said  in  the  text  as  to  fatal  variances,  must, 
therefore,  be  taken  with  the  qualification  just  mentioned. 

l^Page  28.]  "  And  the  manner  of  performance  must  be  shown^^^  fyc. 

But  it  is  sufficient,  under  the  provisions  of  the  Code  (§  138,)  to  aver 
performance,  generally,  of  a  condition  precedent,  without  stating  the 
manner  of  it. 


SECTION  X. 

^^  FORMS  or  DECLARATION."  , 

"  L  IN  DEBT." 

"  OK    A     JUDOMSNT." 

169.  [Pog'e  301]  In  adopting  the  form  given  in  the  text,  the  words 
^^towU:  at  the  town  of  Saratoga  Springs y  in  the  county  of  Saratoga^^ 
should  be  omitted,  as  uimecessary,  and  contrary  to  the  fact,  and  so  the 
allegation,  >  abAougft  often  requestedy^^  in  the  same  form,  on  the  next 
page^  ought  to  be  omitted  for  the  same  reason ;  unless  the  fact  is  so* 
,But  the  form  may  be  abridged  thu&: 

Gamplihnt  on  a  Justices^  Judgment* 

That  the  plaintiff  heretofore,  and  on  or  about  tfie  — -  day  of  ' 
1848,. recovered  against  the  defendant,  before  J;  P.,  a  justice  of  the 
peace  of  the  town  of  —  in  the  county  of  -^^  a  judgment  duly  given 

by  the  said  justice,  fbr dollars  and  — — -  cents,  including  costs,  in 

an  action  od  contract,  [or^  in  an  action  otbor  than  on  contract,]  which 
the  defendant  has  not  paid. 
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^^  OH  A  PEMAli  BOND  TO  PAT  MOIIBT." 

110.  [Page  31.]  The  place  of  making  the  bond  need  not  be  stated  - 
nor  need  proftrt  be  made,  that  is,  the  words  ^^  and  now  shown  to  the 
court  here^^  may  be  omitted,  as  the  allegation,  ^<  although  often  re- 
questedy'^  may,  and  for  the  sake  of  truth  should  be,  if  the  fact  is  not  so. 


<^  ON  A  JAIL  BOND  ASSIGNED  TO  THE  PLAINTIFF.'' 

I 

111.  [Page  32.]  Correct  this  form  as  follows: 

The  word  '^  nohereasy^  may  properly,  and  indeed  should,  be  omitted. 
Instead  of  '^  trover  and  conyersion,"  say  wrongful  conversion.  Instead 
of  ^^  which  said  execution  afterwards  on  the  day  and  at  the  place  last 
aforesaid,  was  delivered,"  &c.,  say,  which  said  execution^  while  in  full 
forccj  W€u  deliveredj  &c. 

In  stating  the  arrest,  omit  ^^  on  the  day  and  at  the  place  aforesaid,'* 
and  in  stating  the  delivery  to  the  sheriff,  omit  ^<  then  and  there."    In 
stating  the  execution  of  the  jail  bond,  omit  the  words  ^^  on  the  day  and 
at  the  place  aforesaid ;"  also  omit  the  profert  of  the  bond,  that  is,  the 
words,  ^^  to  the  court  now  here  shown:^^  so,  in  stating  the  assignment, 
omit  the  words  *^  on  the  day  and  at  the  place  aforesaid,"  and  also  the 
profert  J  and  instead  of  the  words,  ^^  the  date  whereof  is  on  the  day  and 
year  last  aforesaid,"  insert  the  true  date.    And  in  stating  the  escape, 
omit  the  words,  ^  on  the  d^  and  at  the  place  last  aforesaid."    Omit 
also  the  words,  <<  although  often  requested,"  &c.,  and  the  words,  ''  but 
they  to  do  this  have  hitherto  wholly  refuaed,  and  still  do  refuse,''  may 
be  omitted.    The  form  is  not  faulty,  as  a  pleading,  without  these  cor- 
rections.   They  are  suggested  in  order  to  divest  it  of  unnecessary  mat- 
ter which  may.  not  be  true  in  fact,  so  as  to  consist  with  the  requisite 
verification. 

112.  [Page  34.]  "In  order  to  avoid  the  danger  of  variance  •  •  • 
in  stating  a  •  •  •  written  instrument,  he  may  say  generally  that 
it  was  issued,  or  made,  &c.,  on  such  a  day,  without  stating  its  date." 

Since  the  pleading  must  now  be  verified,  if  the  party  is  not  certain 
as  to  the  day  when  the  instrument  was  made,  Jie  should  say  on  or  tAout 
such  a  day,  naming  it. 

And,  to  avoid  repetition,  we  remark  here,  that  in  our  future  pro« 
gress,  in  all  the  cases  that  may  occuti  where  a  oarticular  day  is  ex- 
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pressed  in  the  forms  in  the  Treatise,  unless  otherwise  stated  in  these 
notes,  it  will,  under  the  Code,  be  proper  to«tate  the  day,  whenever  the 
true  day  is  unknown,  by  saying  on  or  about  such  a  day,  naming  it;  and 
to  refer  to  it,  as  on  the  day  above  referred  to.  In  all  cases  it  will  be 
proper  to  omit  the  general  allegation,  ^^  although  often  requested^^^  as  it 
is  unnecessary,  and  often  untrue  in  fact ;  and  whenever  an  actual  re- 
quest is  necessary,  it  is,  in  the  forms  of  the  text,  more  specially  stated, 
and,  at  least  before  the  Code,  was  required  to  be  so.  The  propriety  of 
these  changes  results  from  the  necessity  so  often  already  adverted  to, 
of  verifying  the  pleading,  by  the  oath  of  the  party,  or  his  agent  or  at- 
torney, that  he  believes  it  to  be  true.  The  profert  may  and  should  al- 
ways be  dispensed  with,  as  it  is  not  in  harmony  with  the  new  system 
of  pleading.  That  is  proper  only,  when  6yer  may  be  demanded,  and 
there  is  no  authority  for  sOch  a  demand,  under  the  Code. 

In  these  notes  we  have  already  mentioned  suits  for  statute  penalties. 
As  the  forms  of  action^  in  which  they  were  heretofore  prosecuted  have 
been  abolished,  it  is  conceived  that  the  nominal  distinction  of  actions 
for  the  recovery  of  penalties  is  also  abolished,  but  still,  the  forms  of 
pleading  prescribed  by  the  Revised  Statutes  may  be  pursued,  omitting 
to  name  the  action,  as  debij  assumpsit^  trover j  or  the  like.  It  will  be 
observed  in  construing  the  statutes  regulating  the  proceedings  to  re- 
cover these  penalties  and  forfeitures,  that  the  declaration,  as  we  have 
said,  answers  to  the  complaint  under  the  Code ;  the  plea  to  the  answer, 
and  the  replication  to  the  reply. 


<<  GENERAL   FOBM  OF  DECLARATION    IN    DEBT    FOR    PENALTY    GIVEN   BT 

STATUTE." 

113.  [Page  38  ]  This  form  seems  still  appropriatCi  after  striking  out, 
**  although  often  requested^  4rc." 


^^  II.   DECLARATIONS  IN  COVENANT." 
''  Oir  A  flXAl^D  iroTX.'' 

114.  [Page  39.]  In  this  form  the  day  is  material,  as  describing  the 
instrument  by  its  date.    Omit  the  profert^  and  allegation  of  request. 
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^^  DEcui&ATroK  oir  Axr  iKDvsrrtrkZ  of  leass,  for  Rmfrr.'' 

116»  [PageAQJ]  Thfl  same  remarks  with  the  last  are  applicable  to 
this  form. 

II64  [PagC'  44.]  <^  A  breach  of  the  cojitract  set  forth  shoald  alwaji 
be  stated  in  the  declaration,  with  a  reqaest  to  perform,  oe  it  will  be  bad 
oa  demurrer." 

Under  the  Code  no  defect,  unless  it  be  of  substance,  ia  cause  of  de^ 
murrer  ;  and  the  want  of  the  allegation  of  a- request  was  never  socha 
defect^  esH^t  where,  from  the  terms  or  aatore  of  the  contract,  an  actual 
request  is  necessary  before  the  party  is  bound  to  perfomu  tf  aeoa* 
tract  is  certain  and  unconditional,  the  paity  is  bound  to  perfiinail, 
without  a  subsequent  request. 

117*  iPagB  45»]  ^^ Against  an  aUameyfor  fu4  appearing,  in^aaum 
wherehy  a  default  wot  obtainedJ^ 

*^  But  afterwards,  on  &c.,  at  &c.,  he  the  said  Du  conducted  the  suit 
in  a  negligent  manner,"  &c«  In  this  form  it  is  better  to  omit,  tha 
words  '^  on  ^c*^  at  tfc?^  They  are  unnecessary,  and  probably  cannot 
truly  state  the  time. 

11&  [Pag^  46 J  <*  General  form  of  deelaraiion  againet  anMlormj^ 
for  negligence  in  conAnaing  an  aetian  at  the  plaintiff  ^s  euii  againsta 
third  pereon.^^ 

^^  Afterwards,  on  &c."  Omit  '^  on  &c."  And  in.  the  more  partica* 
lar  form  next  suggested,  it  is  proper  to  make  the  same  omission,  for  the 
reason  so  often  stated,  that  the  part  proposed  to  be  omitted  is  oone- 
cessary  and  probably  cannot  be  verified  as  required. 

119>  [Page  47.]  <^  Either  assumpsit  or  case  may  be  brought." 

This  idea  would  be  Expressed  pursuant  to  the  Code,  since  those  forms 
of  action  are  abrogated,  by  saying,  that,. in  the  complaint  the  plaintiff 
may  allege  the  promise,  and  its  breach,  as  his  cause  of  action ;  or, 
waiving  the  promise,  he  may  set  forth  his  retainer,  and  allege  the  duty 
of  the  attorney  thereupon,  and  his  neglect^  as  in  what  follows  in  tte 
text ;  or  it  would  be  enough  to  allege  the  retainer,  and  the  negligence, 
and  consequent  damage,  omitting  the  all^ation  of  duty  ;  for,  that  the 
law  implies  (§  134.) 

120.  [Page  50.]  "  I  have  stated  no  place,  in  the  body  of  this  decla- 
ration." &.C. 

The  statement  of  a  place,  unless  in  matter  of  local  description  is 
but  form,  and  may  always  be  dispensed  with ;  even  the  naming  ol  the 
courts  at  the  commencement  of  the  declaration,  in  a  justice's  coortis 
not  material. 


( 
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<<  If  it  be  doubtful  whetb^r  the  defendant  hare  a  partner,  declare  in 


This  direction  may  be  cubstintially  complied  with  under  the  Ct)de, 
by  stating  the  cause  of  action  in  one  count,--«8  it  would  formerly  hate 
been  called— one  portion  of  the  cotaplaint— as  resulting  from  a  fraudu- 
lent warranty,  that  is  a  warranty  with  a  knowledge,  (which  must  be 
alleged,)  that  it  b  fUse ;  and  ih  another  part  stating  the  caube  of 
action  as  resulting  from  the  deceit,  without  alleging  the  Warranty. 

321.  [Page  62.]  «  Deidaration  in  assumpsit  upon  an  implied  war- 
ranty of  goods  sold.'' 

The  warranty  here  refehred  to,  is  that  ttf  titJe,  and  as  the  promise 
mentioned  in  the  form  is  not  usually  aolusdly  made,  but  is  always  im- 
V  plied  by  law.  It  is  better  n6t  to  state  it,  but  simply  to  state  that  the  de- 
fendant sold  the  goods  as  iiis  own. 

I£2..[i\fge63«]  << 0eclarati6n  against  a  depository  fhr  not  takmg 
care  of,  and  safely  returning  goods  entrusted  to  his  care."  . 

[Page  64;]  <*  PLBDdiird." — *'  For  cardesily  losing  goods  pawned.^^ 

[Page  56.]  ^<  Hmim  of  work/'  ^' against 'a  watch-maker  f6r  losing 
a  watch  delirered  to  him  to  repair." 

Also  the  next  count,  on  the  same  page,  for  not  delivering  the  watch. 

123.  {Page  67.]  ^<  Against  a  ferrier  for  badly  dboeing  a  horse." 
<^  Against  a  carrier  for  the  loss  of  a  bOx." 

[Page  69.]  ^^  Declaration  against  an  agent  for  not  accounting  for 
goods  entrusted  to  him  to  sell." 

In  all  these  cases,  it  is  unnecessary  to  allege,  and  is  better  to  omit,  the 
allegation  of  the  request  on  the  part  of  the  defendant ;  for  the  reason 
so  often  mentioned,  that  it  is  not  usually  strictly  true.  It  has  been  al- 
ready shown,  that  whatever  is  implied  by  law  from  the  facts  stated,  may 
safely  be  left  to  that  implication,  and  need  not  be  alleged  in  pleading. 
ik  134.) 

The  remark  of  the  text  following  the  declaration  against  a  carrier, 
page  67,  that  the  allegations  there  mentioned  are  all  material,  is  not 
therefore  strictly  applicable  under  the  Code.  Those  allegations  are  not 
now  material,  and  should  be  omitted,  unless  in  a  casie,  which  perhaps 
never  occurs,  where  they  are  true. 

124.  [Page  69.]  <<  Declaration  against  an  agent  for  not  accounting  for 
goods  entrusted  to  him  to  sell." 

The  same  remark,  in  respect  to  the  request,  is  applicable  to  this 
form. 

125.  [Page  60.]  '*  Declaration  for  a  penalty  given  by  statute  to  the 
party  injured  and  not  to  a  common  informer  j^ 

[Appendix.]  4 
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Change  tbe  form  in  the  text  to  the  following : 

That  the  said  D.,  at  and  before  the  commencement  of  this  suit  wai^ 
and  still  is,  indebted  to  the  plaintiff  in  the  sum  often  dollars,  accordii^to 
the  provisions  of  the  statute)  (here  set  forth  the  section,  title  and  chap- 
ter of  the  statute.)  Yet  the  said  D.  hath  not  paid  the  same  nor  anj 
part  thereof. 

126.  [Page  66.]  <<  Endorser  against  maker. ^^ 

[Page  67 .J  *^  Holder  against  maker^  of  a  note,  payable  to  bearer." 
For  the  reason  before  giv^i,  omit  the  allegation  of  the  subsequent 
promise  to  pay  the  plaintiff, 

127.  [Pages  68,  69.]  The  difficulties  in  the  way  of  declaring  for  mo- 
ney, heretofore  called  the  money  counts,  when  in  fact  the  claim  is  on  a 
promissory  note,  is  that  so  frequently  mentioned,  that,  in  that  form,  the 
plaintiff  could  not  swear  to  the  truth  of  the  complaint ;  for,  though  it 
might  be  what  has  been  called  a  legal  truth,  it  would  scarcely  answer 
a  good  conscience  to  swear  to  it.     Besides,  the  Code  (^  120,)  requires 
that  the  complaint  shall  state  the  ^^  facts  which  constitute  the  cause  cf 
actiofiy^  in  ordinary  and  concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended.     And  it  seems  to  me  that  a  compliance  with  tbe  act 
requires  the  true  cause  of  action  to  be  truly  stated.     And  this  remark 
applies  to  all  cases  where  a  fact  was  formerly  stated  which  is  implied 
by  law  though  it  do  not  in  reality  exist,  as  ihe  finding  in  the  action  of 
troyer,  and  the  mutual  promises  to  perform  a  specific  contract,  which 
it  was  usual  to  allege  in  a  declaration,  after  setting  out  the  contract  at 
lai^e. 


"  COMMON  COUNTS.'' 

128.  [Page  69.]  The  forms  of  these  counts,  given  in  the  books  ge- 
nerally, and  in  the  specimen  on  this  page,  allege  a  promise  to  pay  on 
request,  and  set  forth  the  making  of  a  request,  accordingly.  These 
allegations  need  not  be  proved.  Upon  the  allegation  of  indebtedness, 
the  law  implies  or  presumes  a  promise  ;  and  the  request  need  not  be 
made.  Consequently  neither  need  be  stated ;  and  because  the  one  is 
not,  and  the  other  may  not  be  true,  they  should  not  be  alleged,  in  pro- 
ceeding under  the  Code.  The  statement  of  the  promise  was  formerly 
necessary,  to  give  the  action  the  form  of  assumpsit.  These  remarks 
apply  to  all  the  forms  of  common  counts. 
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**  USE  AND  OCCUPATION.'' 

129.  The  form  under  this  head  may  therefore  be  as  follows :  That 
the  said  D.  was  indebted  to  the  said  P.  in  one  hundred  dollars  for  the 
use  and  occupation  of  a  certain  piece  of  land  by  and  at  the  request  of 
the  said  D.,  and  by  the  permission  of  the  said  P.^  for  a  long  time  then 
elapsed  used  and  occupied  by  the  said  D. :  Yet  the  said  D.  hath  not 
paid  the  same  to  the  said  P. 

The  breach,  in  what  is  called  the  common  counts,  may  be  alleged  as 
above.  It  was  formerly  usual  to  allege,  in  assigning  the  breach  of  the 
promise,  that  the  defendant  had  not  paid  the  amount  nor  any  part  there- 
off  which,  under  the  form  of  proceeding  just  abolished,  was  very  proper, 
tiiough  part  might  have  been  paid,  as  the  payment  was  a  matter  of  de- 
fence. But  it  not  being  necessary  to  insert  the  words  in  italics,  which 
frequently  would  not  be  in  fact  true,  it  is  best  to  omit  them:  Yet,  when 
no  part  has  been  paid,  it  is  not  improper  still  to  insert  them. 

[Page  75.]  ^^  Declaration  against  a  party  revoking  a  submission 
to  arbitrators." 

Omit  the  mutual  promises  following  the  agreement  to  submit,  and 
the  promise,  last  stated  in  the  form,  to  pay  the  damages  alleged  to  hav  J 
been  sustained.  These  promises  are  all  unnecessary,  and  the  state- 
ment of  them  is  almost  or  quite  universally  untrue. 

130.  [Page  76.]  ^^  Declaration  by  the  assignee  of  a  chose  in  action, 
the  assignor  being  dead." 

By  the  act  referred  to  in  the  text,  an  assignee  might,  in  certain  cases, 
sue  in  his  own  name  after  the  death  of  the  original  party  to  the  promise 
or  agreement ;  but  now  the  assignee,  not  only  may,  but  must,  in  all 
cases,  sue  in  his  own  name.  (^  91.)  Therefore  the  necessity  of  al- 
leging the  death  of  the  assignor  has  ceased. 

Substitute  this  form  for  that  of  the  text. 


Declaration  by  an  asrignee. 

The  said  plaintiff,  assignee  of  the  contract  (or  any  particular  instru- 
ment, or  agreement  or  promise,  naming  it,)  hereinafter  mentioned,  com- 
plains against  the  defendant,  that  on  or  about  the  day  of 

the  defendant  and  one  A.  B.  entered  into  an  agreement  substantially  as 
follows,  to  wit :  [set  it  out.]  Or,  the  defendant,  for  a  valuable  consid- 
eration, promised  the  said  A.   B.      [State  the  promise ;    and  if  it 
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vras  for  anything  but  the  payment    of  money,   allege   the   breach 
and  the  damages  that  accrue    to  the  assignor^  as  in  other   cases.] 

Or,  [the  defendant  was  indebted  to  A.  B.  in  the  sum   of  ,  for 

goods  sold  and  delivered  by  the  said  A.  B.  to  the  defendant :  or 
whatever  the  consideration  of  the  indebtedness  may  be.]  And 
the  said  A.  B.  afterwards  assigned  the  said  contract,  with  the  da- 
mages accrued  thereon,  [or,  the  said  promise,  with  the  damages 
accrued  thereon,]  or,  |tbe  said  debt,]  to  the  said  plaintiff,  who  there- 
upon  became  solely  interested  therein,  (of  which  the  said  defendant 
had  notice.)  Yet  the  said  defendant  had  not,  before  the  said  assign- 
ment and  notice  thereof,  paid  to  the  said  A.  B.,  nor  hath  he,  since  the 
said  assignment,  paid  to  the  said  plaintiff  the  said  sum  of  money,  or 
any  part  thereof.  Wherefore  the  plaintiff  demands  judgm^it  against 
the  said  defendant  for dollars. 

Note.  When  the  notice  mentioned  in  the  parenthesis,  had  not  been 
given,  the  allegation  should  be  omitted. 

If  the  contract  was  still  executory  at  the  time  of  the  assignment, 

that  is,  if  it  was  assigned  before  the  breach,  notice  of  the  assignment 

■should  be  given,  and  the  notice  should  be  averred  in  the  complaint, 

and  the  breach  should  be  afterwards  alleged,  stating  the  damages  to 

have  accrued  to  the  plaintiff. 

131.  [Page  78.]  ^^  A  declaration  in  assumpsit,  may  be  demurred  to 
for  not  stating  a  day:  so  for  not  stating  a  request." 

We  have  before  considered  these  points.  The  day  is  generally  im- 
material, and  then  may  be  stated  at  large,  as  on  or  about,  &c. ;  or  may 
be  omitted,  only  stating  one  fact  as  before,  or  after  another,  a^  the 
case  may  require.  And  it  is  never  necessary  to  state  a  request  to  a 
party  to  do  what  he  has  undertaken  absolutely  to  do,  at  w  within  a 
given  time.  But  the  request  here  alluded  to,  is  the  request  of  the  de- 
fendant to  the  plaintiff,  to  do  that  which  furnishes  the  consideration  of 
the  promise  alleged.  And,  in  that  respect,  there  is  one  case  in  which 
it  is  necessary  that  a  request,  or  something  equivalent  to  it,  should  be 
stated.  When  the  plaintiff  claims  for  services  rendered  for  the  de- 
fendant, it  should  appear,  from  the  complaint,  that  they  were  rendered 
at  his  request.  But  a  knowledge  of  a  beneficial  service,  and  an  assent 
to  it,  at  the  time,  when  nothing  appears  to  show  that  it  was  designed 
to  be  gratuitous,  is  sufficient  proof  of  a  request.  And  the  allegation 
shoviring  the  service  to  have  been  so  rendered,  is  sufficient,  without 
alleging  the  request ;  because^  in  such  case,  the  law  implies  both  the 
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request  and  promise  to  pay.  And,  in  the  case  of  all  executory  contracts, 
and  of  all  instances  of  sale  or  deposit,  lending,  or  other  bailment  of 
goods,  this  assent  appears  from  the  transaation,  and,  therefore,  it  is  not 
necessary  specially  to  allege  a  request.  Where  a  request  was  formerly 
necessary  as  a  matter  of  form  only,  it  is  now  unnecessary,  for  the  want 
of  it  could  be  objected  by  special  demurrer  only ;  and  where  a  special 
demurrer  was  formerly  required,  no  demurrer  can  be  sustained,  under 
the  Code,  and  the  pleading  is  sufficient.  (Code,  ^  136, 151,  122.) 

132.  [Page  85.]  *^By  the  proprietor  of  a  barouche  against  a  driver, 
his  servant,  for  injuring  onle  of  his  horses  by  careless  driving.^' 

In  this  form,  the  request  of  the  driver  to  be  employed,  may  be 
omitted 

133.  [Page  90.]  "  For  criminal  conversation.^^ 

^^  Declaration  for  debauching  plaintiff's  daughter  and  servant." 
Actions  for  these  causes  (^  47,)  are  not  now  cognizable  in  a  jus- 
tice's court.    The  same  remark  applies  to  the  form  given  on  page  95, 
for  adultery  with  the  plaintiff's  wife. 

[Page  92.]  **  Thirdly^  declaration  in  trover J^^ 
Change  the  form  given  in  the  text,  to  the  following : 

Complaint  for  conversion  of  personal  property. 

That  the  said  P.,  heretofore,  and  on  or  about  the day  of  , 

was  posseissed  of  a  certain  gold  watch,  of  the  value  of  fifty  dollars,  as  of 
his  own  property,  which,  afterwards,  and  on  or  about  the  day  aforesaid, 
came  to  the  hands  and  possession  of  the  said  D.,  who  wrongfully  con- 
verted the  same  to  his  own  use,  the  property  of  the  said  P.  still  re- 
making therein. 


^^  rmt  ooNCLusiov  of  a  declaration.^ 

134.  [Page  96.]  Change  the  form  giveii,  to  this : 

Conclusion  of  a  complaint. 

Wherefore  the  plaintiff  demands  judgment  against  the  said  defend- 
ant for  one  hundred  dollars. 

135.  [Page  98  ]   ^*  And  it  is  usaal^  particularly  in  assumpsit,  and 
actions  on  the  case,  to  set  forth  the  plaintiff's  action  in  various  shapes^ 
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in  different  counts,  so  that  if  the  plaintiff  fail  in  one  count,  he 
succeed  in  another." 

It  must  be  obvious  that  the  power  of  doing  this  is  greatly  limited,  if 
not  absolutely  taken  away,  by  the  provision  of  the  Code  requiring  the 
yerification  of  the  complaint,  and  other  pleadings.  There  can  be  no 
necessity  for  two  counts,  unless  one  yaries  in  substance  from  the  other  ; 
and  it  is  manifest,  that,  with  a  substantial  variance  between  the  two 
counts,  both  cannot  be  true.  Besides,  the  Code,  §  120,  128,  131  re- 
quires that  pleadings  be  without  repetition. 

136.  [Page  99.]  We  have  before  designated  the  classes  of  actions 
that  may  be  joined  in  one. 


SECTION  xir- 

"  OF  PLEAS." 


137.  [Page  105.]  These,  in  the  language  of  the  Code,  are  called 
ANSv^EBS.  They  are  susceptible  of  the  classification  mentioned  in  the 
text ;  since  an  answer  may  be  of  such  a  nature  as  to  defeat  the  present 
action,  though  not  showing  that  no  action  can  be  maintained  for  the 
same  cause.  But  the  form  of  the  answer,  in  respect  to  the  com- 
mencement and  conclusion,  or  either  of  them,  is  not  (ibfferent  from 
other  answers.  In  thb  respect  it  differs  essentially  from  pleas  in  abate* 
meat  under  the  former  system.  The  important  difference,  under  the 
system  of  the  Code,  between  an  answer  which  may  be  said  to  be  in 
abatement,  and  one  in  bar,  is,  not  in  the  form,  but  in  the  substance  of 
the  answer;  and  in  the  effect  of  the  judgment  to  be  rendered  thereon. 
The  form  is  the  same  in  both  cases ;  and  consists  of  a  mere  allegation 
of  the  facts  without  the  introdactory  words  of  a  plea  in  bar,  *^  That 
the  defendant  ought  not  to  have  or  maintain  his  suit,  against  the 
defendant  because  he  says,'*  &c.,  or,  of  a  plea  in  abatement,  that  the 
defendant  comes  and  prays  judgment^  if  (he  court  will  further  take  cog^ 
nizance  of  the  suitj  or,  prays  judgment  of  the  process^  and  thai  the 
same  may  be  quashed,  &c.,  and  also  without  the  prayer  of  judgment 
in  the  conclusion. 

138.  The  commencement  of  the  answer,  after  the  title  of  the  ac- 
tion, is  The  said  defendant  answers  the  complaint  of  the  plaintiffs  and 
says — Thaty  fyc,  (statmgthe  matter  of  the  answer,)  to  which  no  far- 
ther conclusion  is  added. 


•i 
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When  the  causes,  which  are  grounds  for  an  answer,  the  effect  of 
\(rhich  will  be  in  abatement  merely,  appear  on  the  face  of  the  com- 
plaint, the  defendant  may  demur,  (§  122,)  and  if  they  do  not  so  appear 
(^  126,)  the  objection  may  be  taken  by  answer. 

These  causes,  as  set  forth  in  the  Code,  (§  122,)  are, 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant, 
OT  the  subject  of  the  action. 

2.  That  the  plaintiff'has  not  the  legal  capacity  to  sue. 

3.  That  there  is  another  action  pending  between  the  same  parties  for 
the  same  cause. 

4.  That  there  is  a  defect  of  parties,  plaintiff*  or  defendant 

5.  That  several  causes  of  action  have  been  improperly  united. 

The  fifth  and  sixth  causes  mentioned  in  that  section,  afi  a  ground 
of  demurrer,  that  several  causes  of  action  have  been  improperly  unit- 
ed ;  and  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute an  action,  are  not  properly  causes  for  an  answer  of  any  kind,  but 
for  a  demurrer  only,  as  they  must  always  appear  on  the  face  et  the 
declaration. 

There  are  other  causes  for  abatement,  peculiar  to  a  justice's  court, 
which  it  is  presumed  do  not  furnish  a  ground  of  demurrer  in  any 
case,  as  that  seems  to  be  limited  to  the  causes  assigned  in  §  122 ;  but 
the  defendant  must  avail  himself  of  them  by  motion  or  by  answer. 


^<  FOEM  OF  AH  AmOAVIT,  OB  VniFICATION,  TO  A  PLEA  IN  ABATEKEirr." 

139.  The  verification  of  an  answer,  the  matter  of  which  is  in  abate- 
ment only,  is  in  the  same  form  with  that  of  any  other  pleading ;  that  the 

deponent,  who  must  be  the  party,  his  agent  or  attorney,  believes  it  to 
be  true. 


<<  TO  THE  PK0CSS8  AND  DBGLA&ATION  :  NON-JOINBEE  OF  TENANT  IN  COM- 
MON IN  TRESPASS  FOE  TAKING,  OR  INJURINQ  GOODS  OR  CHATTELS." 

140.  [Page  117.]  Under  the  Code  it  is  an  answer. 


66  APPENDIX  TO  JUDGE  COWEBV^ 


roBK  or  Aif »wim. 

That  the  goods  and  chattels  mentioned  in  the  complaint,  at  tlie 
time  of  the  supposed  trespass,  if  any  such  there  were,  wore  the  proper 
goods  and  chattels  of  the  said  P«,  and  one  John  Styles,  and  not  of  the 
said  P.  alone ;  and  that  the  said  P.  and  John. Styles  then  possessed  the 
same  in  command ;  which  said  John  Styles  is  still  tiring. 

141.  [Page  ll9.]  ^^  Jfoihjoinder  of  a  joini  teffunt  as  to  part  of  tkt 
goods;  andgemralissui,  [now  denial,]  as  to  theresidutJ^ 

As  to  the  taking  and  carrying  away,  and  converting  to  his  own:  use, 
of  the  said  bed^  two  Uanketa,  and  two  pillow  cases,  in  the  complaim 
mentioned:  That  the  saifi  bed/ two  blankets  and  two  pillow  cases,  at 
the  time  of  the  said  supposed  trespass,  if  any  such  there  were,  were  the 
proper  goo4a  and  chattels  of  the  said  P.and  one  John  Styles,  wito  is 
yetliTingi  and  were  then  possessed  by  them  as  joint  tenants  thcte<sf, 
and  w^itt  not  the  goods  and  chattels  of  the  said  P.  alone ;  and  as  to  the 
residue  of  the  trespass  in  the  complaint  alleged  the  defendant  says  thai 
he  b  not  guilty  thereof,  or  of  any  part  thereof* 


TT 


^^  A  LIKS  AirSWER  TO  A  COMPLAINT  FOE  THE  COZrYSRSIOH  OF  GOODS."' 

143.  As  to  the  conyerting  of  the  said  bed,  &c.,  [naming  the  articles] 
that,  at  the  time  of  the  said  supposed  conversion,  if  any  such  there 
wereyvtbjS  said,  bed,  ftq.^  [as  .befooe^onfy/ omitting  thei.woidf  '^aad 
were  then  possessed  by  them  as  joint  tenants  thereof,"]  The  like  de- 
nial may  be  added,'  as  to  the  residue. 


TEBSPASS  OV  LAirnS, — ^  SON-JOIITDKR  OF  TEHAHT   IS  COMMOV  AS  FLAIS' 

TIFF." 

143i  [P^e  ISO.}  That,  at  the  time  of  the  saki  mmenlk  supposed 
trespasses,  the  said  close  was  the  close  of  the  said  P.  and  bne  Jobs 
Stiles,  who  is  still  living .;.an4  ^not  of  the  ^aid  P.:aIpB^  (  andvtkat,f«t 
the  time  aforesaid,  they  possessed  the  same  as  tenants  in  commoii. 
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^<  VOir-JOINDEE  OF  A  JOINT  PR0MI880B." 

144.  Page  120.  That  the  said  several  supposed  promises  [or,  tie 
said  supposed  promise,]  if  any  such  were  made  [or,  was  made,]  were 
made  [or,  was  made]  by  the  said  D.  and  one  John  Stiles,  who  is  yet  liv- 
ing, jointly,  and  not  by  the  said  D.  alone. 

146.  Since,  in  the  language  of  the  Code,  (§118,)  all  forms  of  pleads 
ing  heretofore  existing  are  abolished,  there  is  no  common  or  statute 
law  requiring  the  several  causes  of  action  that  may  be  embraced  in  the 
complaint,  to  be  set  forth  in  distinct  counts.  The  statute  is  complied 
with  if  they  are  set  forth  (§  120,)  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended.  A  consequence  is,  that 
it  may  be  difficult  to  refer  in  the  answer,  to  the  part  of  a  complaint,  to 
which  it  is  intended  that  the  particular  part  of  an  answer  shall  apply  ; 
which  was,  heretofore,  usually  done  by  designating  the  count  by  its 
number.  The  manner  of  making  such  a  reference  must,  hereafter,  de- 
pend upon  the  form  in  which  the  complaint  shall  be  drawn ;  but  where 
the  answer,  or  any  particular  part  of  it,  is  not  to  the  whole  complaint, 
the  part  to  which  it  is  intended  to  apply  must,  in  some  way,  be  clearly 
d^ignated. 

146.  In  applying  the  forms  of  pleas,  as  given  in  the  text,  to  pro- 
ceedings under  the  Code,  when  it  is  intended,  by  the  particular  alle- 
gation, to  answer  part  only  of  the  complaint,  the  reference  to  the  com- 
pliant, which,  in  these  forms  is  made  by  the  number  of  the  count,  must, 
for  the  reasons  above  mentioned,  bt  made  according  to  the  particular 
case,  and  the  form  of  the  complaint  that  the  plaintiff  has  chosen  to 
adopt,  so  as  to  designate  the  part  to  which  the  answer  is  intended  to 
apply.  When  this  is  done,  the  answer  in  abatement  as  to  part,  coupled 
with  some  other  defence,  may  proceed  substantially  as  is  set  forth  in 
the  forms  ^ven  for  pleas,  omitting  the  prayer  for  judgment  both  at  the 
commencement,  and  at  the  end  of  the  answer.  Thus,  page  120,  the 
plea  of  the  non-joinder  of  a  co-promisor  in  the  first  count,  and  what  is 
there  called  the  general  issue  to  the  last  two  counts,  may  be  pleaded 
th«tin.ithean8WQii., 

As  to  the  proiaifle^  mentioned  [describe  the  pnMnise  intended  by' 
some  appropriate  r^crence  to  the  complaint,]  the  said' D;  says,  that 
thei  said  promise^  if  any   such .  wae  made^  was  made  jointly  with 
on^tJohn  Styles^  who  is  yet  liviftg^  and  not  by  the  said  D.  only. 

And  aa  tatbe  said  {descabing  the  part  of  the  comphdnt  intended  J 
her#i^#,fthatJiedid.AOtaiake  the  psemiie  therein  alleged*    Iteeeav 
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that  there  mast  be  a  distinct  denial  to  each  promise  ;  or  at  least,  that 
each  promise,  where  there  is  more  than  otie,  must  be  specifically  refer* 
red  to  and  denied,  in  order  to  comply  with  the  act.  (§  128.) 
*    The  foregoing  are  sufficient,  as  examples,  to  apply  all  the  forms 
myen  of  pleas  in  abatement,  to  the  course  of  pleading  under  the  Code. 

147.  But  it  should  further  be  remarked,  that  the  forms  of  pleas  in 
abatement,  as  given  in  the  text,  may  still  be  used,  without  the  abridge- 
ments above  suggested  ;  except  only,  that  what,  in  the  forms  given,  is 
called  the  declaration,  should  now  be  called  the  complaint ;  and  the 
mode  of  referring  to  the  complaint  must,  of  necessity,  be  such  as  above 
suggested.  In  that  form,  they  would  be  good  in  law,  though  they 
would  want  the  brevity  contemplated  by  the  Code. 

With  these  directions,  we  pass  over  the  other  forms  of  pleas  in 
abatement,  trusting  that  they  will,  as  far  as  necessary,  be  easily  accom* 
modated  to  proceedings  under  the  Code. 

148.  [Page  122.]  **  Form  of  craving  oyer  by  the  defendant  J^ 

The  making  of  profert,  and  the  craving  of  oyer  are  correlatives. 
Whenever  the  pleader  on  one  side  was  bound  to  make  profert,  the 
other  had  a  right  to  crave  oyer ;  on  the  other  hand,  where  one  party 
had  the  right  to  crave  oyer,  the  other  was  bound  to  make  profert.  We 
have  before  noticed  that,  under  the  Code,  profert  need  not  be  made  j 
and,  for  the  same  reason  oyer  cannot  be  demanded. 

149.  [Page  123.]  The  plea  given  on  this  page  is  founded  on  the  law 
as  it  stood  prior  to  1831.  By  an  act  passed  that  year,  (chap.  300,)  a 
warrant  is  prohibited  in  all  cases,  except  for  the  recovery  of  money 
collected  by  a  public  officer ;  for  official  misconduct  or  neglect  of  duty; 
or  for  damages  for  misconduct  or  neglect  in  a  professional  employment ; 
and  it  can  be  issued  only  on  an  affidavit  of  the  plaintiff,  or  some  other 
person,  of  such  cause  of  action,  made  to  the  satisfaction  of  the  justice. 


«  DEFENCES  TO  ACriONS  ON  CONT&ACTS  NOT  tXNBEa  SEAI..'' 

150.  [Page  130.]  It  is  enacted  by  the  code,  {%  128,) that  the  answer 
shall  contain  a  specific  denial  of  each  allegation  controverted  by  the 
defendant,  or  of  any  knowledge  thereof  sufficient  to  form  a  belief,  and 
by  %  144,  that  every  material  allegation  of  the  complaint,  not  specifical* 
ly  controverted  by  the  answer,  as  prescribed  in  section  128,  and  every 
material  allegation  of  new  matter  in  the  answer,  not  specifically  con*^ 
troverted  by  the  reply,  shall,  for  the  purposes  of  the  action,  be  taken  to 
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be  true.  By  section  131,  the  same  provisions  which  relate  to  the  answer, 
are  applied  to  the  reply.  It  is  required  to  deny  particularly  each  alle- 
gation of  the  answer  controverted  by  the  plaintifi. 

151.  We  have,  as  yet,  no  decisions  under  these  provisions,  determin- 
ing what  may  be  given  in  evidence  in  an  action  on  a  contract  without 
s^al,  under  an  answer  denying  the  contract.     Formerly,  as  is  seen  by 
the  text,  great  latitude  of  defence  was  allowed  under  that  plea,  then 
called  the  general  issue.    It  is  presumed  that,  under  the  code,  no  evi- 
dence can  be  allowed  under  that  plea,  but  such  as  goes  to  prove  that  the 
contract  was  never  made,  even  in  an  action  on  simple  contract,  and  that 
all  subsequent  grounds  of  defence  must  be  specially  set  forth  in  the 
answer ;  such  as  payment,  release,  a  parol  discharge,  alteration  of  the 
terms  of  the  contract  by  consent,  non-performance  by  the  plaintiff  of  a 
condition  precedent,  performance  of  the  contract,  that  the  contract  has 
become  illegal,  or  impossible  to  perform,  &c.,  before  the  breach;  or  af- 
ter breach,  that  the  plaintiff  is  an  alien  enemy,  or  an  insolvent  debtor; 
or  that  the  defendant  has  been  discharged  as  an  insolvent  debtor ;  or 
that  the  cause  of  action  has  been  discharged  by  payment,  accord  and 
satisfaction,  tender,  an  account  stated  and  a  negotiable  note  given, 
arbitrament,  former  recovery,  judgment  in  an  action  in  which  the  de- 
mand should  have  been  set  oil,  higher  security  given,  a  release,  statute 
of  limitations,  or  set  off,  &c. 

152.  There  is  greater  reason  to  doubt,  whether  some  of  the  defences 
which  show  that  there  never  was  a  valid  contract  would  not  be  exclud- 
ed under  that  answer  ;  such  as,  that  the  defendant  was  incapable  of  con- 
tracting by  reason  of  infancy,  coverture,  lunacy  or  drunkenness ;  insuf- 
ficiency or  illegality  of  consideration ;  contract  made  under  a  mistake ; 
that  the  act  stipulated  to  be  done  was  illegal,  or  impossible ;  or  that  the 
form  of  the  contract  was  insufficient  under  the  statute  ot  funds.  But 
it  is  presumed  that  those  defences  may,  still,  be  given  in  evidence  under 
an  answer  denying  the  contract. 

153.  The  abrogation  of  the  plea  of  the  general  issue  necessarily  ab- 
rogated the  notice  that  might  formerly  be  given  under  that  plea.  But, 
in  addition  to  that,  the  code  (^  118)  not  only  abolishes  all  forms  of 
pleading  theretofore  existing,  but  declares  that  thereafter  the  forms  of 
pleading,  in  civil  actions,  and  the  rules  by  which  the  sufficiency  of 
pleadings  is  to  be  determined,  shall  be  those  prescribed  by  the  code ; 
and  that  act  furnishes  no  authority  for  a  notice ;  consequently  the  no- 
tice has  become  obsolete  ;  and  the  defences  that  heretofore  required  a 
notice,  must  now  be  pleaded  specially  ;  that  is,  must  be  set  forth  in  the 
answer. 
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154.  Id  an  action  on  a  eontract  under  seal^  it  was  fonneriy  required 
that  most  defences  should  be  pleaded ;  or  that  notice  should  be  given  of 
them  in  an  action  of  debt  under  the  general  issue  of  nile  drbitj  that  ibe 
defendant  is  not  indebted,  and  in  an  action  of  covenant,  under  the  plea 
of  non  est  factum^  that  it  is  not  the  defendant's  deed.    It  may,  we  think, 
be  adopted  as  a  rule  without  exception,  that  all  defences  in  such  an 
action,  heretofore  requiring  a  plea  or  a  notice,  must  now  be  pleaded. 
Such  are  infancy;  duress^  insufficiency  of  consideration;  that  the  deed 
is  void  by  statute,  as  for  usury,  gaming  or  other  cause  ;  that  the  con- 
tract was  originally,  or  had  become  impossible  to  perform  ;  or,  that  its 
performance  had  become  illegal ;  that   the  plaintif  is  not  damaged ;  no 
award,  to  an  action  on  an  arbitration  bond  ;  performance,  or  an  offer  to 
perform,  by  the  defendant ;  and  the  like ;  embracing  all  the  defen- 
ces mentioned  in  the  text  as  not  admissable  in  evidence  under  the  ge- 
neral issue. 

On  the  other  hand,  it  is  presumed  that  the  defences  formerly  admis- 
sible under  the  general  issue,  in  the  action  of  debt,  or  under  the  plea  of  non 
estfactuniy  in  coveAant,  or  debt  by  specialty,  are  now  admissible  under 
an  answer  denying  the  deed,  or  contract  under  seal,  and  which  are  dis- 
tinguished in  the  text.' 

15&.  The  defences  to  actions  on  judgments ;  on  statutes ;  and  for 
torts  or  wrongs,  are  to  be  made,  where  a  justice  has  jurisdiction  of  such 
actions,  substantially  as  heretofore.  But  any  defence  may  be  specially 
pleaded,  under  the  code,  and  the  answer  will  not  be  bad,  as  amountuig 
to  the  general  issue,  as  it  might  formerly  be,  on  demurrer;  since,  as 
we  have  remarked,  the  general  issue,  properly  so  called,  no  longer  ex- 
ists. 

156.  In  an  action  founded  on  contract  not  under  seal,  whether  it  be 
in  writing  or  not,  the  defendant  by  his  anst^ei*,  may  deny  the  contract, 
which  was  formcfrly  called  the  general  issue.  This  will  put  in  issue  the 
original  contract.  But  it  is  believed  that  matters  of  defence,  subse- 
quently arising,  must  be  specially  alleged  in  the  answer. 

167.  In  debt,  on  simple  contract,  justices'  judgment  on  a  statute j  or 
on  a  deed  where  it  is  simply  an  inducement  to  the  action,  the  plea  o 
nil  debit'  was  formerly  sufficient.  But  it  is  believed,  that  under  the 
Code,  the  effect  of  that  plea  would  extend  no  farther  than  to  a  denial 
of  ifae  original  alleged  ground  of  indebtedness  ;  except,  in  the  case  of 
an  action  upon  a  statute,  where  it  would  probably  be  construed  to 
deny  the  fact  incurring  the  indebtedness  under  the  statute. 

168,  [Page  137.]  Note  (21.)  The  statutory  provisions  here  refer- 
red to,  seem  still  applicable  in  substance ;  and  if  this  opinion  is  cor- 
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recty  the  defence  is  to  be  taken  by  answer,  as  m  the  other  cases,  alleg- 
ing for  such  answer,  the  matter  authorised  by  the  statutes  referred  to, 
"which,  being  in  accordance  with  truth,  may  be  verified,  as  required  by 
the  Code. 

169,  [Pa^w  139-40. 

1.  The  plea  given  as  the  general  issue  in  assumpsit,  is  still  proper, 
as  a  denial  of  the  contract : 

2.  The  plea  given  as  the  general  issue  in  debt,  on  simple  contract, 
&c.,  would  probably  have  the  operation  above  assigned  to  it,  but  the 
more  proper  form  would  be,  simply  to  deny  the  contract  or  judgment, 
or  the  deed  whiph  is  the  inducement  to  the  action,  or  the  promise  to 
which  the  deed  is  an  inducement.  But  to  an  action  on  a  statute,  it 
;Beems  the  appropriate  plea : 

3.  That  given  in  an  action  on  a  specialty,  is  still  appropriate,  as  a 
denial  of  the  instrument  on  which  the  complaint  is  founded : 

4.  The  action  of  covenant  here  mentioned  in  the  text,  is  merged  in 
the  last  designation,  that  of  an  action  upon  a  specialty  : 

6.  In  an  action  for  taking,  or  opnverting  personal  property,  the  form 
given  is  appropriate : 

6.  In  an  action  for  injury  to  real  property,  the  form  given  in  trespass 
is  proper,  as  a  denial  of  the  wrong  charged  in  the  complaint. 

160.  [Page  155.J  ^^  Several  pleasy  and  plea  and  nQtice.^^ 

^^  The  defendant^  in  a  justice's  court,  should  always  plead  the  gene- 
ral issue,  when  it  will  answer  his  purpose,"  &(C. 

The  necessity  of  this  advice  is  greatly  lessened  by  the  change  in  the 
forms  of  pleading.  Indeed,  in  its  terms,  it  is  inapplicable.  Yet,  when- 
ever the  alleged  mfiin  ground  of  action  does  not  exist,  as  where  the 
promise,  for  example,  was  never  made,  or,  though  made  in  form,  was 
made  under  such  circumstances  as  to  be  absolutely  void,  it  is  proper  to 
^eny  its  existence,  by  the  answer.  And  any  other  matter  of  defence, 
and  as  many  matters  of  defence  as  the  defendant  has,  may  be  alleged  in 
the  same  answer,  and  without  any  formality,  (§  128,  129,)  except,  that 
they  must  be  separately  stated,  and  intelligibly  refer  to  the  matter  of 
the  complaint,  which  they  are  intended  to  answer ;  and  must  be  so  ex- 
pressed, without  repetition,  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  And  it  is  presumed  the  right  to 
allege  any  number  of  defences,  applies  as  well  to  qui  tarn  actions  as 
others.     The  provision  of  the  statute  is  general. 

161.  [fage  156.]  ^^  All  matters  of  defence  may  be  given  in  evi- 
dence under  the  general  issue,  provided  the  defendant  give  noticr 
thereof  with  his  plea." 


62  APPENDIX  TO  JUDGE  COWEN'S 

We  have  before  noticed  the  abolition  of  the  general  issue,  and  of  i 
notice  of  defence.  The  defence,  or  set-off,  must  no^w  be  stated  in  the 
answer. 


<<  OF  THE  QUALITIES  OF  PLEAS  IH  BAR." 

162.  [Page  158.]  What  is  said  in  the  text,  under  this  head,  is  still 
useful  as  an  aid  in  properly  stating  a  defence  in  an  answer;  but  the 
technical  rules  there  stated,  have  little  application,  as  of  l^al  neces- 
sity, under  the  Code.  The  essential  qualities  of  an  answer,  are,  that 
if  it  do  not  apply  to  the  whole  matter  of  the  complaint,  it  shall  intelli- 
gibly designate  the  fact,  or  matter,  to  which  it  refers ;  that  the  seveial 
defences  be  separately  stated  ;  that  the  matter  stated  as  a  defence,  he 
such  as  constitutes  a  defence  in  law ;  and  it  may,  and  should  be,  in 
common  language,  so  accurately  employed  that  ^^  a  person  of  coor 
man  understanding  shall  be  able  to  know  what  is  intendedJ^^ 

It  may  consist  of  the  denial  of  the  matter  of  the  complaint,  or  any 
material  part  thereof;  but  the  denial  must  be  of  specific  allegations; 
or  it  may  consist  merely  of  new  matter  of  defence.     It  cannot  be 
objected  to  by  demurrer ;  and,  like  all  other  pleadings,  is  to  be  liberallj 
construed  for  the  advancement  of  justice.     (Code,  ^  128,  130, 136.) 
K  the  answer  is  so  defective  as  to  be  insufficient  under  the  statate, 
the  plaintiff  need  not  reply,  but  may  treat  it  is  a  nullity.    So  doing 
would  have  the  same  effect  as  a  demurrer ;  or,  if  it  consists  o{  denial, 
but  is  so  general  as  to  be  insufficient  under  the  statute,  it  is  presumed 
that  the  court,  on  motion,  would  decide  to  disregard  it.    But  that 
would  leave  the  plaintiff  to  prove  his  whole  demand,  unless  the  rule 
that  heretofore  prevailed  as  to  justices'  courts  is  changed  by  §  144  of 
the  Code.     We  think  it  is  changed,  so  that  a  defendant  who  appeal 
and  refuses  to  answer,  admits  the  facts  stated  in  the  complaint.    (S^) 
more  at  large,  in  our  notes  on  page  335.)    But  it  is  clear,  that  if  ti^ 
denial  is  sufficient  as  to  part,  and  wholly  insufficient  as  to  the  residue, 
that  residue  would  be  admitted  by  virtue  of  the  section  last  men- 
tioned. 

163.  Presumptions  of  law,  as  heretofore  remarked,  need  not  be  stated 
in  pleadings.  An  example  is  :  If  I  perform  service  for  you  at  your 
request,  or  under  such  circumstances  as  to  imply  a  request ;  or  if  I  *** 
goods  to  you,  or  loan  you  money,  or  lend  you  a  horse  to  ride,.th«J*^ 
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implies  a  promise  to  pa!y  for  the  labor,  or  goods ;  to  replace  the  money 
loaned,  or  to  return  the  horse :  and  a  promise  to  do  so,  need  not  be 
alleged.  But  the  facts  must  be  so  stated  that  the  law  will  presume 
the  promise.  (§  134.)  That  is,  if  the  request  is  not  alleged,  it  should 
appear  that  what  was  done,  was  done  with  the  knowledge  of  the  de- 
fendant, and  with  his  assent,  and  generally,  for  his  benefit.  No  ex- 
ception is  recollected,  except  that  of  a  bailment. 

164.  And  where  it  is  necessary  to  allege  the  performance  of  a  con- 
dition precedent ;  that  is,  of  one  thing  to  be  done  either  by  the  party 
claiming,  or  by  some  one  else,  or  the  happening  of  a  particular  event, 
before  the  other  party  is  bound  to  perform  what  is  required  of  him,  it 
is  sufficient  to  allege  the  performance  of  such  condition,  or  the  happen- 
ing of  such  event,  generally,  without  showing,  particularly,  the  mode 
of  performance,  or  of  the  event.    (^  139.) 

165.  And,  in  pleading  the  jurisdiction  of  any  court  or  officer,  it  is 
not  necessary  to  state  the  facts  giving  jurisdiction,  or  by  which  it  was 
acquired ;  but  the  general  fact,  that  the  court  or  officer  had  jurisdic- 
tion, may  be  alleged  without  anything  more.     (^  138.) 

166.  The  answer  must  deny,  specially,  every  material  allegation  of 
the  complaint  which  it  is  not  intended  to  admit,  for  such  allegations,  if 
not  denied,  are  deemed  to  be  admitted.  (^  144.  See  above.)  It 
must  also,  as  has  been  stated,  be  verified. 


SECTION  XIII. 

/^' FORMS   OF  SPECIAL  PLBADIN6  IN  BA&." 

167.  [Page  162.]  The  Code  is  silent  on  the  subject  of  placing 
either  the  name  of  the  plaintiff  or  defendant  first,  in  entitling  the  cause; 
and  it  was  formerly  the  practice  to  place  the  name  of  the  plaintiff,  with 
the  abbreviation  vs.,  signifying  against^  before  that  of  the  defendant, 
in  pleadings  and  proceedings  on  the  part  of  the  plaintiff;  and,  in  pro- 
ceedingd  on  the  part  of  the  defendant,  to  place  the  name  of  the  defend- 
ant first,  with  the  abbreviation  ads.j  signifying  at  the  suit  of,  before  the 
plaintiff's.  But,  in  chancery,  the  name  of  the  complainant  was  always 
placed  first ;  and  that  practice  is  recommended  by  the  Commissioners 
on  Practice  &c.,  and  will  probably  be  pursued  in  proceedings  under 
the  Code.    It  is  therefore  adopted  here. 
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Form  of  an  Anttder. 

Justices'  Coubt.    Before  A.  B.,  Esq. 

James  Jackson  ^ 

a^st  >  Answer. 

Richard  Roe.     ) 

The  said  defendant,  Richard  Roe,  answers  to  the  complaint  of  tix 
plaintiff,  James  Jackson: 

That  he  did  not  make  the  promises  firstly  and  secondly  in  the  said 
complaint  alleged,  nor  either  of  them. 

And  the  defendant  f\irther  answers  :  That,  &c  ,  setting  out  anj  other 
answer  that  he  may  hare. 

And  the  defendant  further  answers :  That,  &c. 

168.  [Page  163.]  "Plea  of  a  former  suit,  and  judgment  in  bxotd 
the  defendant,  in  which  the  plaintiff  set  off  his  demand." 

In  this  precedent,  omit  the  words,  "  in  a  certain  plea  of  trespass  m 
the  cate^  and  say,  instead,  m  an  action. 

Correct  every  form,  in  which  a  suit  in  any  particular  plea  is  mefi- 
tioned,  by  substituting  for  the  name  of  the  plea,  the  words,  in  an  ce- 
tion  on  promises;  or,  on  contract;  or ^  for  injury  to  personal  property; 
or,  for  injury  to  real  property;  or,  for  enticing  away  plaintiffs  ser- 
vant;  or  any  other  cause,  as  the  case  may  be.    The  reason  is  appa- 
rent ;  that  the  forms  of  action  no  longer  exist.     But,  if  it  is  necessaq 
to  plead  a  judgment  rendered  before  the  first  day  of  July,  1848,  it 
should  be  referred  to  by  the  name  of  the  action,  as  in  the  text.    Ttis 
single  correction  will  adapt  all  the  forms  of  pleas  of  a  judgment  as 
given  in  the  text,  to  the  new  system,  and  we  therefore  pass  them  with 
this  remark. 

169.  [Page  184.]  The  qualification  mentioned  in  the  seventh  rale 
relative  to  set  off,  given  in  the  text,  cannot  exist  under  the  Code,  ex- 
cept in  the  cases  before  mentioned,  of  a  sttit  by  executors  or  admixua- 
trators,  a  trustee  of  an  express  trust,  or  by  a  person  expressly  BnUhcr- 
ised  by  statute  to  sue ;  as  in  all  other  cases  the  suit  must  be  prosecoted 
by  the  party  in  interest. 

170.  [Page  186.]  ^*  If  the  action  be  founded  on  a  contract  (<^ 
than  a  negociable  promissory  note,  or  bill  of  exchange,)  which  has  bees 
assigned  by  the  plaintiff,  a  demand  existing  against  such  plaintiS,  ^ 
any  assignee  of  such  conitract  at  the  time  of  the  assignment  theieoi) 
and  belonging  to  the  defendant,  in  good  faith,  before  notice  of  sadi  as- 
signment, may  be  set  off,  to  the  amount  of  the  plaintiff's  debt;  if  "le 
demand  be  such  as  might  have  been  set  off  against  such  plaintiff  or 
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such  assignee,  while  the  contract  belonged  to  him."    (Role  8th  of  the 
text.) 

And,  in  section  63  of  the  title  of  the  Revised  Statutes  relative  to 
justices'  courts,  it  is  enacted,  that  no  judgment  for  a  set  off,  shall  be 
rendered  against  a  plaintiff,  when  the  contract  which  is  the  subject  of 
the  suit,  shall  have  been  assi^ed  before  the  commencement  of  such 
suit ;  nor  for  any  balance  due  from  any  other  than  the  plaintiff  in  the 
action.  " 

The  section  quoted  from  the  Treatise,  and  the  portion  of  the  statute 
above  recited,  were  adapted  to  the  law,  as  it  stood  prior  to  the  Code, 
when  the  action  by  the  assignee  was  brought  in  the  name  of  the  as* 
signor.  They  do  not  apply  to  an  action  by  an  assignee,  prosecuted  in 
his  own  name  ;  for  against  him  any  set  off,  that  the  party  has,  may  b  e 
made. 

The  effect  of  the  change  in  the  law,  by  which  the  assignee  of  a 
ehose  in  action  is  permitted,  not  only,^  but  required  to  bring  the  action 
thereon  in  his  own  name,  is  to  place  (he  parties,  in  respect  to  the  right 
of  set  off,  predsely  in  the  same  state,  ad  if  the  chose  in  action  were 
negotiable  and  transferred  after  due ;  in.  which  case  the  ninth  rule 
of  the  text,  (page  187)  prevai(8. 

171.  \PcLge  192. 1  <*  To  entitle  a  defendant  to  a  set  off,  he  must  plead 
or  give  notice  of  the  same,**  &c. 

The  set  off,  as  before  suggested,  must,  now,  be  pleaded.  It  can  be 
made  only  by  answer ;  as  the  Code  contains  no  provision  for  a  notice* 

Jlnswer  of  set  off. 

Justices'  Couet.    Before  A..  B.,  Justice. 

James  Jackson  ) 

ag^st         >  Answer. 
Richard  Roe.    j 

The  said  defendant  answers  the  complaint  in  this  action,  and  says  : 
That,  tc. 

Or,  if  this  answer  follows  other  mtitter  of  defence  stated  in  the  same 
answer,  say : 

And  further :  That  at  the  commencement  of  this  action  the  plaintiff 
was  and  still  is  indebted  to  the  defendant  in,  as  nearly  as  he  can  esti- 
mate the  same,  the  sum  of  — — —  dollars,  for  and  upon  the  following 
items  of  account,  to  wit:  [set  them  out,]  or,  for  and  upon  various  items 
of  account  for  goods,  wares,  and  merchandize,  by  the  defendant  before 
that  time,  sold  and  delivered  to  the  plaintiff,  consisting  of  more  than 
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twenty  items.  Or,  for  the  work,  labor,  and  services  of  the  defendant 
done  and  performed  for  the  plaintiff,  at  his  request,  as  follows,  to  wit: 
[set  out  the  items, J  or,  instead  of  saying  as  follows^  to  wit:  say,  con- 
sisting of  mor^  than  twenty  items.  Or,  [for  money  lent  by  the  defendani 
to  the  plaintiff;]  or,  [for  momy  had  and  received  by  the  plaintiff  to  the 
use  of  the  defendant;]  or,  [for  a  balance  before  that  time  found  due  from 
the  plaintiff  to  the  defendant,  on  a  statement  of  mutual  accounts,  by, 
and  between  the  plaintiff  and  defendant,]  (and  so,  any  other  matter  of 
set  off  may  be  stated  in  the  answer,)  and  the  defendant  offers  to  set  off 
the  same  or  so  much  thereof  as  may  be  necessary  to  satisfy  any  de- 
mand to  be  proved  by  the  plaintiff  against,  tb^  defendant  in  this  action, 
and  claims  judgment  for  the  balance.   . 

But  it  is  not  necessary  to  add  a  claim  of  judgment  for  tHe  balance,  a 
it  is  the  duty  of  the  justice  to  render  such  judgement  without  its  being 
claimed  in  the  answer,  unless  the  balance  is  over  one  hundred  dollars. 
Nor  indeed  is  it  necessary  to  say  in  the  answer,  as  above,  that  the  de- 
fendant will  set  off  the  indebtedness  alleged  in  the  answer,  as,  upon  the 
claim  of  the  defendant  being  proved,  the  justice  is  required  to  set  it  off; 
unless  the  balance  exceeds  one  hundred  dollars,  and  then  it  is  at  the 
election  of  the  defendant,  which  he  may  make  after  the  evidence  is 
closed,  whether  he  will  set  off  enough  to  balance  the  plaintiff's  claim; 
and  if  he  elects  not  to  make  the  set  off,  the  justice  sin^ply  renders  a 
judgment  of  discontinuance. 

173.  The  reason  for  setting  out  the  items  of  account  if  not  exceed- 
ing twenty  in  nunber,  and  when  they  do  exceed  that  number  alleging 
the  fact,  and  omitting  to  set  them  out,  is  found  in  §  135,  which  enacts, 
that,  ^Vit  shall  not  be  necessary  for,  a  party  to  set  forth,  in  a  pleading; 
the  items  of  an  account  therein  alledged,  where  they  exceed  twenty  in 
number;"  but  he  is  required  to  deliver  a  bill  of  particulars  if  deman4^. 
This  provision  seems  to  imply  that,  if  the  number  is  less  than  twenty, 
they  must  be  set  forth  in  the  pleading. 

•Answer  of  set  off  of  a  debt  due  from  the  assignor ^  before  notice  of  as- 
signment ;  in  an  actioniyy  the  assignee  of  a  demand  not  negotiant. 

174.  Justices*  Court.    Before  A^  B.,  Justice. 
James  Jackson,    ^ 

eig^st  >  Answer. 

Richard  Roe.       ) 

The  defendant,  Richard  Roe,  answers  to  the  complaint  of  the  plaintiff: 

That  the  plaintiff  has  no  right  or  interest  in  the  demand  claimed  by  ^^ 

complaint  in  this  action,  other  than  as  assignee  of  G.  H.,  and  that  at 
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^nd  before  the  time  of  notice  to  the  defendant  of  the  assignment  of  the 
•said  demand,  the  said  G.  H.  was,  and  still  is,  indebted  to  the  defend- 
ant in,  as  nearly  as  he  can  estimate  the  siime,  the  sum  of dollars 

for  [&c.,  as  in  the  preceding  form,]  which,  or  so  much  thereof  as  may 
be  necessary  for  that  purpose  the  defendant  will  set  off  against  any  de- 
mand to  be  established  in  the  trial  of  this  action  against  the  defendant. 


U  OF  THE  PLEA  OS  THE  STATUTE  OF  LIMITATIONS." 

f 

175.  [Page  205.]  The  form  here  given  is  appropriate  under  the 
Code.  And  the  same  form,  changing  the  time,  is  applicable  to  all  ca- 
ses where  this  defence  is  interposed  by  the  answer.  The  cases  in  ac- 
tions cognizable  before  a  justice,  in  which  a  different  period  is  limited, 
are  as  follows : 

An  action  on  a  sealed  instrument,  or  on  a  judgment  or  decree  of  any 
court  in  the  United  States,  twenty  years;  against  a  sheriff  or  coroner 
for  an  official  act  or  neglect,  including  the  non-payment  of  money  col- 
lected on  execution,  but  excluding  an  action  for  escape,  three  years ; 
for  a  statute  penalty  or  forfeiture  to  the  party  aggrieved,  or  to  such 
party  and  the  state,  where  no  different  term  is  limited  by  the  particular 
statute,  three  years ;  against  an  officer  for  an  escape,  one  year ;  for  a 
statute  penalty  or  forfeiture,  given  in  whole  or  in  part  to  any  one  who 
will  sue  therefor ;  if  sued  for  by  a  private  party,  one  year.  (Code  §70, 
72,73,74,76.) 

176.  These  limitations  vary  in  several  respects  from  those  prescribed 
by  the  Revised  Statutes.  And  it  will  be  observed  that  judgments  and 
sealed  instruments  are  brought  within  the  statute,  and  that,  as  to  judg- 
ments, no  distinction  is  provided  between  those  of  a  court  of  record, 
and  those  of  a  court  not  of  record. 

The  time  limited  commences  running  when  the  right  of  action  ac- 
crues:  and  on  account  when  there  are  mutual  accounts  on  both  sides, 
from  the  time  of  the  last  item  in  the  account  of  the  adverse  party. 
(§75.)  In  case  of  fraud  the  right  is  not  deemed  to  have  accrued  until 
the  discovery  of  the  facts  constituting  the  fraud,  by  the  plaintiff .  (§71.) 
But  all  cases  in  which  the  right  of  action  accrued  prior  to  the  first  day 
of  July,  1848,  are  subject  to  the  law  as  it  stood  prior  to  the  Code. 
(§  66.) 


1 
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177.  An  action  under  these  provisions  of  the  statute  is  not  deemed 
commenced  (§  79)  until  the  summons  is  served  on  the  defendants  or 
one  of  them,  or  delivered  for  the  purpose  of  being  served  ^^  to  the  sbenfi* 
of  the  county  in  which  the  defendants  or  one  of  them  usually  or  last 
resided,  or  if  a  corporation  be  defendant,  to  the  sheriff  of  the  connty 
in  which  such  corporation  was  established  by  law,  or  where  its  general 
business  was  transacted,  or  where  it  kept  an  office  for  the  transaction  of 
business."  It  will  be  observed  thai  the  delivery  of  process  is  to  be  to 
the  sheriff,  according  to  the  literal  terms  of  the  act.  But  these  provisions 
of  the  act  do  not  extend  to  justices'  courts*  In  a  justice's  court,  a  suit 
is  commenced  by  a  delivery  of  a  summons  or  attachment  to  a  constable  > 
but  on  a  warrant,  ozily  by  service.    See  vol..  1, 500. 

178.  The  following  exceptions  out  of  the  time  limited  are  provided : 

1.  (§  80.)  The  time  of  the  absence  from  the  state,  of  the  defendant 
who  was  absent  when  the  action  accrued. 

2.  (^  80.)  The  time  of  absence  from  the' state  of  a  defendant,  who 
leaves  the  state  after  the  action  accrued. 

3.  (^  81.)  The  period  of  the  non-age  of  the  plaintiff. 

4.  (Id  )  The  period  of  the  insanity  of  the  plaintiff. 

5.  (Id.)  The.term  of  the  plaintiff's  imprisonment  on  a  criminal  charge, 
or  under  sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 

lift?. 

6.  (Id.)  The  period  of  coverture  of  a  married  woman. 

But  these  disabilities  must  have  existed  when  the  right  of  action  ac- 

crued. 

7.  (§  82.)  One  year  after  the  death  of  the  party  endtled  to  the  actioii, 

if  the  right  survive. 

8.  {\  83.)  The  period  of  war,  in  an  action  between  a  citizen  and  a 
subject  of  the  other  belligerent  party* 

But  these  exceptions  do  not  apply  to  an  action  for  a  penalty  or  for- 
feiture, or  to  an  action  for  an  escape.  (^  81.) 

179.  If  a  judgment  in  an  action  commenced  within  due  time  be  re- 
versed on  appeal,  a  new  action  may  be  brought  within  one  year  after 
the  reversal.  (§  84.) 

180.  By  (§  85.)  the  time  that  the  commencement  of  an  action  shall 
be  stayed  by  injunction  is  excepted.  These  limitations  (§  88)  do  not 
apply  to  actions  to  enforce  the  payment  of  bills,  notes,  or  other  evi- 
dences of  debt,  issued  by  monied  corporations,  or  issued  and  put  in  cir- 
culation as  money.  Nor,  (§  89)  to  actions  against  the  directors  or  stock- 
holders of  a  monied  corporation,  to  recover  a  penalty  or  forfature  im- 
posed, or  to  enforce  a  liability  created  by  the  second  title  of  the  chap- 
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ter  of  the  Revised  Statutes  entitled  "  Of  incorporations ;"  but  such  ac- 
tions must  be  brought  within  six  years  after  the  discovery,  by  the  party 
aggrieved,  of  the  facts  authorizing  the  action. 

181  •  The  most  important  provision  of  the  code  illative  to  limitations 
is  ^  90 ;  in  these  words :  '^  Where  the  time  for  commencing  an  actiion 
arising  on  contract  shall  have  expired,  the  caUse  of  action  shall  not  be 
deemed  revived  by  an  acknowledgment  or  new  promise,  unless  the  same 
be  in  writing,  subscribed  by  the  party  to  be  charged  thereby,'^ 

182.  The  provisions  (tf  the  Revised  Statutes,  authorizing  a  new  ac- 
tion after  the  death  of  the  plaintiff  or  defendant,  where  the  limited  time 
has  expired  after  the  commencement  of  the  suit,  are  not  re-enacted  by 
the  Code,  upon  the  ground,  the  commissioners  say,  in  their  report  to 
the  L^slature,  that  the  code  provides  for  the  continuation  of  the  ac- 
tion by  the  substitution  of  th6  representatives  of  the  deceased)  as  pSr- 
ties;  but  that  reason  does  not  apply  to  justices'  coutts.  And  i^  these 
courts,  in  case  of  the  death  of  a  party  under  such  circumstancies,  the 
remedy  is  lost.  Sxtch  instances,  however,  are  not  likely  often  to  oc- 
cur. 

Where  two  or  more  disabilities  exist  at  the  accruing  of  the  action, 
all  must  be  removed  before  the  time  limited  will  begin  to  run. 


*^  HOW  THE   STATUTE  MAT   Bfi  AVOIDCD." 

183.  [Page  212.]  The  Code  (^90)  goes  very  far  to  settle  this  ques- 
tion, and  di^ctfds  most  of  the  learning  on  this  subject.  We  have  just 
aeen  that  to  renew  the  liabitity^  after  the  term  limited  has  expired,  re- 
quires a  written  promise  or  acknowledgment,  subscribed  by  the  party  to 
be  charged.  The  only  remaining  doubt  is,  as  to  the  effect  of  an  implied 
acknowledgment  by  partial  payment  or  otherwise,  niade  beft)re  the 
statute  limitation  has  expired^  That  question  remains  to  be  decided. 
There  is  room  for  doubt  on  this  point,  and  the  inclination  of  private 
opinion  would  be  of  little  value.  It  seems  to  me  most  likely  to  be 
held  that  implied  admissions  or  promises,  made  before  the  statute  term 
has  expired^  have  the  same  effect  as  before  the  recent  enactment  by  the 
Code. 
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<<  OF  THE  PRGSI7MPTI0N  OF  PATMEKT,  ARISXITG  FROM  THE   LAPSC  OF' 

TIME." 

184.  [Page  218,]  It  is  seen  from  the  preceding  statement  of  itic 
provisions  of  the  Code,  (§  70,)  that  the  implied  limitation, of  twenty 
]fearS|  mentioned  in  the  text,  is  erected  into  an  absolute  bar.  It  i» 
therefore  to  be  pleaded  in  the  answer,  directly,  as  a  bar ;  and  not  to 
be  taken  advantage  of,  as  formerly,  by  a  plea  of  payment,  which  th« 
presumption  of  law  sustained^* 

186.  [Page  308. J  ^^  One  item  in  an  account  within  six  years  before 
suit  brought,  will  not  draw  after  it  items  beyond  six  years,  so  as  to 
protect  them  from  the  statute,  unless  there  have  been  mutual  ac<»unt» 
and  reciprocal  demands  between  the  parties." 

Hiis  remark  supposes  that  an  item  in  the  account  of  the  party 
claiming,  which  accrued  within  six  years,  in  ease  there  were  mutual 
accounts  between  the  parties,  would  be  sufficient,  although  there  were 
no  item,  within  six  years,  in  the  account  on  the  other  side.  This  is 
otherwise  established  by  the  Code,  as  we  have  seen  above.  The  item 
within  six  years,  must  now  be  in  the  account  of  the  adverse  party,  in 
order  to  give  it  that  effect. 

186.  [Same  page.]  ^^  And  in  an  action  on  the  case  for  a  deceit,  the 
cause  of  action  accrues  at  the  time  of  the  deceit,  and  the  statute 
operates  from  that  time,  although  the  plaintiff  did  not  discover  the 
fraud  until  within  six  years  prior  to  the  commencement  of  the  suit." 

We  have  seen  that  this  is  otherwise,  under  the  Code,  and  that  the 
statute  operates  only  from  the  discovery  by  the  plaintiff  of  the  facts 
constituting  the  fraud. 

187.  [Page  219.J  <•  We  saw  (ante  p.  206,)  that  the  statute  of  limi- 
tations runs  against  a  justice's  judgment  after  the  lapse  of  six  years." 

This  resulted  from  the  language  of  the  former  act,  which  excepted 
out  of  the  limitation  of  six  years,  actions  on  judgments  of  courts  of 
record  only,  and  consequently  included  those  of  a  justice's  court. 
The  present  statute  (^70,  71)  has  no  such  qualification;  the  conse- 
quence of  which  is,  that  the  limitation  is  extended  to  twenty  years — 
the  same  with  judgments  of  courts  of  record. 


TREATISE  ON  JUSTICES'  COURTS.  71 

''plea  of  &EI.EA8E." 

I 

The  same  form  may  still  be  used  in  the  answer,  but  it  is  proper  to 
omit  the  profert. 

To  complaint  for  trespass.  . 

[Page  268.J  ^^  We  noticed,  ante  p.  137,  in  note,  that  a  justification 
under  process  must  be  pleaded  by  the  party,  though  the  officer  himself 
may,  generally,  justify  under  the  general  issue." 

See  the  remarks  made  upon  that  plea ;  ante. 

188.  [Page  269.]  It  is  here  stated  in  the  text,  that  if  some  defend- 
ants juistify  under  a  single  plea,  an  act  done  under  process,  and  the 
process  affords  a  defence  to  some,  but  not  all  of  the  defendants,  all 
must  fail ;  though  it  would  be  otherwise  if  the  defendants  had  pleaded 
separately.  This  consequence,  it  is  conceived,  would  not  follow  under 
the  Code ;  which  enacts  (§  230,)  that  judgment  may  be  given  for  or 
against  one  or  more  of  several  defendants,  or  for  or  against  one  or 
more  of  several  plaintiffs.  This  part  of  the  Code,  it  is  true,  is  -limited 
to  courts  of  record,  by  the  terms  of  the  act ;  but,  the  principle  would 
probably  be  extended  to  the  court  of  a  justice  of  the  peace. 

189.  [Page  271.]  "  If  any  part  of  the  trespass  or  trespasses  alleged, 
were  not  committed,  plead  the  general  issue  to  so  ini)ch,  and  your 
justification  will  then  be,  to  the  residue  of  the  said  trespass ^  or  the  said 
several  trespasses^ 

The  course  would  be  the  same  now,  except  that,  adapting  our  Ian- 
guage  to  the  Code,  we  should  say,  the  answer  will  deny  so  much,  and 
the  justification  will  then  be  to  the  residue,  &c. 


"  or  THE  PLEA  OF  TITlB  IN  ORDER  TO  OUST  THE  JUSTICE  OF  JURIS*- 

DICTION." 

190.  [Page  271.]  The  proceedings  in  this  respect  are  considerably 
changed  by  the  enactments  of  the  Code,  (§  48  to  65  inclusive.)  We 
therefore  give  here  those  sections,  which  will  be  all  that  is  required  on 
this  subject.     They  are  as  follows: 

\  48.  In  every  action  brought  in  a  court  of  a  justice  of  the  peace^ 
where  the  title  to  real  property  shall  come  in  question,  the  defendant 
may,  either  with  or  without  other  matter  of  defence,  set  forth  in  his  an- 
swer, any  matter  showing  that  such  title  will  come  in  question.  Such 
answer  shall  be  in  writing,  signed  by  the  defendant  or  bis  attorney,  and 


^ 
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delivered  to  the  justice.    The  justice  shall  thereupon  countersign  the 
same,  and  deliver  it  to  the  plaintiff. 

^  49.  At  the  time  of  answering,  the  defendant  shall  delirc^  to  the 
justice  a  written  undertaking,  executed  by  at  least  onesofficientsuretj 
and  approved  bj  the  justice,  to  the  effect  that  if  the  plaintifiT  sbaU. 
within  thirty  days  thereafter,  deposit  with  the  justice  a  sammons  and 
complaint  in  an  action  in  the  supreme  court  for  the  same  cause,  the  de- 
endant  will,  within  ten  days  after  such  deposit,  give  an  admission  in 
writing  of  the  service  thereof.  Where  the  defendant  was  arrested  in 
the  action  before  the  justice,  the  undertaking  shall  further  provide,  that 
he  will,  at  all  times,  render  himself  amenable  to  the  process  of  the 
court,  during  the  pendency  of  the  action,  and  to  such  as  may  be  issned 
to  enforce  the  judgment  therein.  In  case  of  ikilare  to  comply  with  the 
undertaking,  the  surety  shall  be  liable,  not  exceeding  one  hundred  dol- 
lars. 

^  50.  Upon  the  delivery  of  the  undertaking,  to  the  justice,  the  action 
before  him  shall  be  discontinued,  and  each  party  shall  pay  his  own 
costs.  The  costs  so  paid  by  either  party  shall  be  allowed  to  him, 
if iie  recover  costs  in  the  action  to  be  brought  for  the  same  cause  in  the 
supreme  court.  If  no  such  action  be  brought  within  thirty  days  after 
the  delivery  of  the  undertaking,  the  defendant's  costs  before  the  jus- 
tice may  be  recovered  of  the  plaintiff* 

^  51.  If  the  undertaking  be  not  delivered  to  the  justice,  he  shall 
have  jurisdiction  of  the  cause,  and  shall  proceed  therein ;  and  the  de- 
fefidant  shall  be  precluded,  in  his  defence,  from  drawing  the  title  in 
question. 

§  52.  If,  however,  it  appear  on  the  trial,  from  the  plaintiff^s  own 
showing,  that  the  title  to  real  property  is  in  question,  and  such  title 
shall  be  disputed  by  the  defendant,  the  justice  shall  dismiss  the  action, 
and  the  plaintiff  shall  pay  the  costs. 

§  53.  When  a  suit  before  a  justice  shall  be  discontinued  by  the  de- 
livery of  an  answer  and  undertaking  as  provided  in  sections  48,  49  and 
50,  the  plaintiff  may  prosecute  an  action  for  the  same  cause,  in  the  su- 
preme court,  and  shall  complain  for  the  same  cause  of  action  only,  on 
which  he  relied  before  the  justice ;  and  the  answer  of  the  defendant 
tihall  be  the  same  which  he  made  before  the  justice. 

§  54.  If  the  judgment  in  the  supreme  court  be  for  the  plaintiff,  he 
riiall  recover  costs.  If  it  be  for  the  defendant,  he  shall  recover  costs; 
except  that  upon  a  Verdict,  he  shall  pay  costs  to  the  plaintiff,  unless 
the  judge  certify  that  the  title  to  real  property  came  in  question  on  the 
trial. 
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^  55.  If,  in  an  action  before  a  justice,  the  plaintiff  have  several 
causes  of  action,  to  one  of  which  the  defence  of  title  to  real  property 
shall  be  interposed,  and  as  to  such  cause,  the  defendant  shall  answer 
and  deliver  an  undertaking,  as  provided  in  sections  48  and  49,  the  jus* 
tice  shall  discontinue  the  proceedmgs  as  to  that  cause,  and  the  plaintiff 
may  commence  another  action  in  the  supreme  court  therefor.  As  to 
the  other  causes  of  action,  the  justice  may  continue  his  proceedings. 

It  is  seen,  from  the  sections  of  the  Code  above  given,  that  the  new 
action  is  prosecuted  in  the  Supreme  Court,  instead  of  the  Common 
Pleas,  as  heretofore. 

*  *  Form  of  a  plea  of  liberum  tenementum  ;  or  freehold  in  the  defendant. ^^ 

191.  [Page  274.1  I^^tead  of  the  form  given  in  the  text,  take  this 
form  of  answer. 

James  Jackson,    \ 

ag^st  i  Answer. 

Richard  Hoe.       ) 

The  defendant  answers  to  the  complaint  of  the  plaintiff;  that  the 
close  mentioned  in  the  complaint,  in  whic))  the  said  trespasses  are 
therein  Apposed  to  have  been  committed,  was,  at  the  timd  of  the  sup- 
posed commission  thereof,  the  close  and  real  property  of  bim  the  said 
defendant,  [or,  was  the  close  and  real  property  of  A.  B.,  and  that  the 
defendant  entered  by  the  consent  and  authority  of  the  said  A.  B.J  &c. 

Richard  Roc,  or 
E.  B.,  Att'y  for  def 't. 

192.  The  defence  by  notice  under  the  general  issue  we  have  seep  is 
not  appropriate  in  other  cases,  and  is  not  here,  under  the  provisions  of 
the  Code.  It  must  be  made  by  answer,  which  must  be  in  writing,  and 
signed  by  the  defendant  or  his  attorney ;  and  it  must  be  countersigned 
by  the  justice  ;  which  may  be  done  in  this  form. 

The  above  answer  was  delivered  to  me  at  the  joining. of  the  iasae  in 
the  above  cause  on  the  — —  day  of—— 1848.  J.  p. 

If  the  complaint  charges  the  entry  on  real  property,  and  damage  to, 
or  the  carrying  away,  of  the  personal  property  of  the  plaintiff;  or  if  it 
contains  any  other  claim  than  that  relating  to  the  real  property  in  ques- 
tion, the  defendant  may,  by  his  answer,  deny  or  set  up  any  odier  de» 
fence  to  such  matter,  and  allege  title,  as  above,  to  the  real  property. 

187.  It  may  become  necessary  to  bring  the  title  to  real  propety  in 
question  by  the  answer,  in  many  other  cases  than  in  an  action  for  inju* 
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ry  to  it,  charged  in  the  complaint.  But  in  whatever  way  the  questia 
may  become  material,  the  defendant  can  avail  himself  of  it  oolj  hj  a 
answer  in  writing,  showing  that  it  is  in  question,  and  signed  as  abcn 
directed. 

'^  Form  of  bond  on  pleading  UUe.^^ 

Adopt  this  form,  now  called  an  undertaking. 

193.  [Page  278.]  Justice's  Court.    Before  A.  B.,  Justice. 

James  Jackson, 

ag^H 
Richard  Roe, 

The  defendant  in  this  action  having  interposed  an  answer  to  the  cos- 
plaint  of  the  plaintiff,  bringing  in  question  the  title  of  the  plaintiff  to 
real  property — now  therefore,  and  for  the  •purpose  of  suspending  the 
jurisdiction  of  the  said  justice  therein^  and  in  consideration  thereof,  1 
[or,  we,  jointly  and  severally,]  hereby  undertake  to  the  said  plainti£ 
that,  if  the  said  plaintiff  shall,  within  thirty  days,  deposit  with  the  said 
justice  a  summons  and  complaint,  in  an  action  in  the  Supreme  Cocit, 
for  the  same  cause,  the  defendant  will,  within  ten  days  after  sach  de- 
posit, give  an  admission  in  writing  of  the  service  thereof.      [If  the  de- 
fendant was  arrested  in  the  action  add — and  that  he  will  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  during  the  pen- 
dency of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein.]  (Signed.) 

Dated,  &c. 

This  undertaking  must  be  made  by  at  least  one  surety,, either  with 
or  without  the  defendant.  It  must  be  signed,  but  need  not  be  sealed. 
The  undertaking  is  to  be  approved  by  the  justice.  It  may  be  by  an 
endorsement  in  this  form. 

I  approve  the  within  [or  foregoing]  undertaking,  and   the  surety 
therein  named. 

A«  B.,  Justice. 

It  is  seen,  by  ^  49,  that  the  liability  of  the  surety  cannot  exceed  one 
hundred  dollars. 
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li 


SECTION  XIV. 


OF  THE  REPLICATION  TO  A  SPECIAL  PLEA  IN  BAR." 


r  194.  [Page  284.]  This  pleading  is  called  in  the  Code,  the  reply,  and 
we  have  before  seen  that,  with  the  reply,  the  pleadings  terminate  so 
that  what  is  said  in  the  text  of  pleadings  beyond,  is  inapplicable. 


-»-*- 


*  ■ 

SECTION  XV. 

^*  OF  DEMURRERS  AND  ISSUES.'^ 

195.  [Page  285.]  The  forms  given  under  this  head,  of  demurrers  to 
a  declaration,  are  appropriate,  with  the  change  of  calling  the  declara- 
lion,  the  complaint.  But  the  demurrer  under  the  Co4e  is  as  has  been 
showii,  only  to  the  complaint,  (^  122,)  and  must,  by  section  123,  specify 
the  grounds  of  objection  to  the  complaint;  that  is,  it  must  always  be 
special,  though  the  causes  of  demurrer  be  such  as  might,  heretofore 
support  a  general  demurrer.     If  it  do  not,  it  may  be  disregarded. 

196*  Tbe  causes,  for  which  the  defendant  may  demur,  when  they 
appear  on  the  face  of  the  complaint,  are  stated  in  ^  122,  and  are  here 
repeated  as  follows  : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant, 
or  the  subject  of  the  action. 

£•  That  the  plaintiff  has  not  the  legal  capacity  to  sue. 

3.  That  there  is  another  action  pending  between  the  same  parties  for 
the  same  cause. 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

5.  That  several  causes  of  action  have  been  improperly  joined. 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

When  any  of  these  matters  do  not  appear  on  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  the  answer,  {^  126)  as  has  been 
already  stated. 

197.  After  demurrer  the  plaintiff  may  amend;  and  the  justice  may 
allow  him  to  amend  after  the  decision  of  the  demurrer,  or  may  allow 
the  defendant  to  withdraw  the  demurrer  and  answer  ^§  124.) 
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The  plaintifT  cannot  demur  to  the  answer,  bi:t  if  he  oonceiras 
matter  of  the  answer  insufficient,  as  a  defence,  be  may  omit  to  r^;l 
which,  in  legal  effect,  is  the  same  as  a  demurrer;  for  that  state  of  pi 
ings  presents  the  question  whether  the  matter  of  the  answer  is  si 
in  law  to  bar  the  action,  the  facts  being  admitted  by  the  omis^'^ 
answer  therein.  And  in  such  case,  (^  130,}  if  the  decisioD  bea^ 
the  defendant,  where  the  decision  is  made  without  proof j  the  comtB 
allow  the  defendant  to  withdraw  or  amend  the  answer  on  jast  turn 

198.  So  it  is  of  the  reply.  There  can  be  no  answer  or  demiuTert 
it.  Therefore  the  facts  alleged  are  not  deemed  admitted,  as  in  the « 
of  an  answer,  to  which  no  reply  i^  made,  but  still,  the  defendant srr 
insist  on  the  insufficiency  of  the  facts  as  alleged  in  the  reply,  and  otjefi 
on  that  gound  to  the  proof  of  them  on  the  trial,  which  is,  in  eSsdth 
same  as  a  demurrer,  except  that,  if  the  objection  is  overruled,  thebs 
alleged  are  not  deemed  to  be  admitted,  but  must  still  be  supporteJif 
proof  on  the  part  of  the  plaintiff. 

199.  It  is  declared,  {^  264,)  that  an  issue  of  law  arises 

1.  Upon  a  demurrer  to  the  complaint. 

2.  Upon  an  allegation  of  fact  in  a  pleading  by  the  one  paitj,  tk 
truth' of  which  is  not  controverted  by  the  other, 
* ,  200.  This  last  proposition  must  of  course  be  understood  wiA  tk 
qualification,  that  the  allegations  of  new  matter  in  the  reply  must  In 
proved,  unless  admitted  by  the  defendant  on  trial.  AccordingljitB 
declared  (^  205)  that  an  issue  of  fact  arises 

1.  Upon  a  tnaterial  allegation  in  the  complaint,  controverted  bj* 

answer. 

If*  - 

2.  Upon  new  matter  in  the  answer,  controverted  by  the  repl/t  or 

3.  Upon  new  matter  in  the  reply. 
201.  [Page  288.]  What  is  said  in  the  text  at  this  place  on  thesA- 

ject  of  appeals  delates  to  appeals  as  they  existed  prior  to  the  Code, 
when  the  cause  was  re-tried  in  the  tommon  pleas,  upon  the  ftn^tf 
pleadings.  Now,  as  Ve  ishall  see,  there  is  no  new  trial  in  the  coi«"^ 
pleas ;  and  the  judgment  below  is  either  affirmed  or  reversed,  or  aft** 
ed  in  part  and  reversed  in  part,  without  any  new  trial :  but  the  (^ 
may  order  a  new  trial,  before  the  same  or  some  other  justice  of  *< 
county. 


J 
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OHAPTEll  VII. 


<<  OF  ADJOURNMENTS  » 


202.  [Page  289.]  Adjournments  are  granted  in  the  same  manner 
now  as  formerly,  and  the  ouly  change  required  in  the  form  of  any  of 
the  proceedings  in  relation  thereto,  is  the  omission  of  the  name  of  tiie 
action,  which,  indeed,  it  was  never  necessary  to  insert  in  any  of  those 
proceedings.  It  was  always  sufficient,  and. is  now  especially  proper  to 
name  an  action  only,  without  giving  it  i^  more  special  character. 
With  this  only  exception,  the  forms  in  the  text  will  be  followed. 

On  a  new  trial  after  decision  on  appeal  ami  a  new  trial  ordered,  the 
caua^  may  be  adjourned  from  time  to  time  npt  exceeding  ninety  days  in 
all,  upon  the  same  terms  and  in  the  same  manner  aa  a  second  or  further 
adjournment,  or  to  procure  the  issuing  and  return  of  a  oommisaion,  may 
be  granted  in  other  cases.    ^  319* 


I 
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CHAPTER  VIII. 


**  OF  TMAL  AND  ITS  INCIDENTS." 


SECTION  I. 

<«  OP  PRBPARATION  FOR  TRIAL.*' 


203.  The'party  may  be  subpcBniied  as  a  witness  and  compelled  to  attend 
as  a  witness  by  attacbment  in  tfae  same'  manner 'as  any  other  "witness, 
at  the  instance  of  the  opposite  party.  (^  844.)  For  the  form  of  a  snb- 
pcBna,  see  post. 

The  form  of  the  subpoena  under  the  Code,  and  the  application  there- 
for, are  iStie  same  as  heretofore,  except  &at  instead  of  naming  the  cause 
of  action,  as  trespass  on  the  case,  &c.,  in  the  subpoena  it  is  no^w  proper 
to  omit  altogether  the  statement  of  ahy  cause  of  action,  which  in  a  sub- 
poena is  unnecessary,  and  simply  say,  in  an  action  now  pending  before 
me  between  A.  B.^  plaintiff,  and  C.  D.,  defendant,  on  the  part  of  the 
plaintiff,  (or  of  the  defendant  as  the  case  may  be.) 

If  a  party  refuse  to  be  sworn  or  to  testify,  besides  his  liability  to 
punishment,  like  any  other  witness,  (^  344,)  bis  complaint,  answer  or 
reply  may  be  rejected.  (^  347.) 
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SECTION  V. 

<*OV  TBIAL  BSFOBE  THE  JUSTICE  WITHOUT  A  JUBT." 

204.  [Page  335.]  "  There  is  ho  such  thing  as  judgment  by  default, 
in  a  justice'sfeiccmrt."  ''  And  so  though  the  defendant  oppose  and  re- 
fuse to  plead  ;  for  such  refusal  would  not  amount  to  an  admission  of 
the  plaintiff's  demand." 

There  is  no  formal  repeal  of  that  portion  of  the  former  act,  which  is 
referred  to  in  this  place  in  the  text;  and  I  presume  that  it  is  not  im- 
pliedly repealed  by  ^  144,  in  respect  to  the  case  of  a  neglect,  on  the 
part  of  a  defendant,  to  appear  upon  the  summons,  or  at  the  proper  time 
for  joining  the  issue.     But,  when  the  defendant  appears,  it  seems  to 
me  that  he  must  answer,  or  that  he  admits  the  truth  of  the  complaint. 
That  would  present  a  case  within' the  very  words  of  ^  144.     And  there 
seems  to  be  no  reason  why  it  should  not  be  held  to  be  within  its  intent. 
The  plaintiff  is  obliged  to  complain  upon  oath.    The  defendant  is  not 
allowed  to  plead  the  general  is&ue,  but  if  he  denies  any  part  of  the  conV 
plaint,  he  must  do  so  specially,  and  also  upon  his  oath.    If  then,  he 
may,  by  remaining  silent,  put  the  plaintiff  upon  the  proof  of  his  whole 
case,  he  obtains  all  the  benefit  pf  a  general  denial,  the  general  issue, 
and  (hat  without  the  vbucher  of  his  oath,  which  would  be  required  on 
a  Special  denial  of  any  one  fact  alleged  by  the  cpmplaint.    It  is  be- 
lieved the  statute  never  intended  this,  and  it  seems  to  be  against  its 
very  words.     Where  the  defendant  does  not  appear,  he  comes  within 
the  words  of  the  former  act;  and  there  appears  to  be  some  good  reason 
for  the  distinction.     In  that  case  he  has  had  an  opportunity  to  plead, 
or,  as  we  should  now  say,  to  answer.    He  has  not  been  informed  by  a 
complaint,  as  he  is  in  the  courts  of  record,  what  is  alleged  against  him, 
and  the  summons  informs  him  but  very  imperfectly  if  at  all,  of  the  na- 
ture of  the  claim  made.     And  though  the  complaint  is  made  upon  oath, 
an  omission  to  answer,  in  such  a  case,  does  not,  in  reason,  and  it  seems 
does  not,  in  law,  imply  an  admission,  as  it  very  properly  does,  we 
think,  when  he  is  present.    There  seems  to  be  the  same  reason  that 
he  should  be  concluded,  by  his  silence,  when  present,  as  in  the  case  of 
a  defendant  in  a  court  of  record,  who  has  received  a  copy  of  the 
complaint  with  the  summons,  and  fails  to  answer.    But,  in  such  a  case 
it  may  still  be  necessary  for  the  court  to  hear  proof,  to  enable  it  to  fix 
the  amount  to  be  recovered. 


80  APPENDIX  TO  JUDGE  COWEN^ 


CHAPTER  X. 


"  OF  EVroENCE." 


SECTION  I. 

205.  [Page  397,]  /<  Or  where  they  have  become  interested  after  sub- 
scribing." 

We  shall  see,  immediately^  that  interest  does  not^  now,  render  a  wit- 
ness incompetent,  unless  he  is  a  party,  or  stands  in  the  relation  oft 
party,  as  being  the  person  for  whose  immediate  benefit  the  suit  is  pro- 
Motttedw ' 


SECTION  V. 

(<  OF  THE  INOOMP&TEKCT  OF  WITNESSES." 

206.  [Page  425.]  In  the  text,  one  ground  of  incompetency  is  stated 
to  be  interest  of  tiie  witness.  That  was,  indeed,  formerly  the  most 
usual  ^ound  of  exclusion ;  but  by  the  Code,  (^  57,)  its  provisions 
respecting  forms  of  action,  pleadings,  and  the  rules  of  evidence,  ate 
applied  to  courts'  of  justices  of  the  peace ;  except  that  pleadings  maj 
be  oral,  and  made  at  the  same  time  as  if  the  Code  had  not  pessed- 
And  it  is  further  enacted  by  the  Code,  (^  351,)  that  no  person,  appea^  | 
ing  as  a  witness,  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action.  Which,  however,  it  is  declared  (^  352,)  shall  not 
apply  to  a  party  to  the  action,  nor  to  any  person  for  whose  immeSte 
benefit  it  is  prosecuted  or  defended,  nor  to  any  assignor  of  a  thing  id 
action,  assigned  for  the  purpose  of  making  him  a  witness. 


^ 
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207.  The  incompeteacy  of  witnesses,  founded  on  interest,  is,  there- 
fore, remoyed,  except  as  to  parties,  and  those  standing  substantially  in 
the  relation  of  parties. 

308*  It  has  often  happened  heretofore,  that  a  person  who  was  inte- 
rested in  the  subject  of  the  litigation  has  assigned  his  interest  for  the 
mere  purpose  of  qualifying  himself  to  be  a  witness;  and  it  has  been 
held  that  having  by  t;he  assignment,  divested  himself  of  his  legal  inte- 
rest, he  was  a  competent  witness.  And  it  is^ot  declared  by  the  above 
enactment  that  he  shall  not  still  be  a  competent  witness ;  but  only, 
that  he  shall  not  become  competent  by  virtue  of  the  351st  section.  It 
is  therefore  a  question,  whether  he  would  now  be  excluded.  In  the 
absence  of  any  authority  on  the  subject,  (and  there  is  none  yet,)  I  should 
think  not;  and^  so  far  as  I  can  see,  that  provision  can  have  no  opera- 
tion. 


SECTION  VL 

*^  OF  OBJCCTINO  TO)  AKD  P&OVIKG  THE  INCOMPlCrENCT  OF  AN  INTERESTED 
WITNESS.— OF  THE  INCOMPETENCY  OF  A  PARTY  TO  THE  SUIT,  AND  THE 


WIFE  OF  A  PAATY. — OF  RESTORING  THE   COMPETENCY  OF  INTERESTED 
WITNESSES." 

209.  We  have  already  seen  that  the  party  is  not  regularly  a  compe* 
tent  witness  for  himself,  as  the  objection  of  interest  is  not  removed  as 
to  him.  But  still,  (§  349,)  he  may  be  examined  at  the  instance  of 
the  other  party^  and  on  being  so,  may  be  examined  for  himself.  But 
if,  on  such  examination  on  his  own  behalf,  he  gives  evidence  of  new 
matter,  not  responsive  to  the  questions  of  the  party  calling  him,  the 
paijty  by  whom  he  was  called  may  also  testify  in  respect  to  the  same 
new  matter.  It  is  enacted,  (§  344,)  that  a  party  to  an  action  may  be 
examined  as  a  witness  at  the  instance  of  the  adverse  party,  or  any  one 
of  the  adverse  parties ;  and  for  that  purpose  may  be  compelled,  in 
the  same  manner,  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify  either  at  the  trial,  or  conditionally,  or  upon 
commissioD. 

210.  And^  (§  347,)  if  the  party  refuse  to  attend  and  testify,  besides 
being  prosecuted,  as  for  a  contempt,  his  complaint,  answer  or  reply 
may  be  rejected.  His  testimony  (§  348,)  may  be  rebutted  by  other 
evidence.    And  (^  350,)  it  is  declared  that  a  person,  for  whose  imme- 
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dbte  beftefit  a  suit  is  prosecuted  or  defended,  may  be  examiiied  in  fhe 
same  manner^  and  subject  to  the  same  mlesi  as  if  he  were  nanaed  as  a 
party. 

fill.  Since  the  party  may  be  examined,  the  question  rery  Balniallj 
presents  itself,  whether  his  wife  is  exempted  from  testifying,  if  called 
by  the  adverie  party,  or  whether  his  commnnications  to  his  counsel  am 
pdTilegedl  In  confonmty  to  the  general  rule,  that  statutes  in  deroga* 
lion  of  the  common  iMp^re  to  be  strictly  construed,  it  b  presvimed 
that  the  operation  (ft^be  act  is  confined  to  the  party,  and  the  person 
fbr  whose  immediate  benefit  the  suit  is  brought ;  aiid  that  other  ei- 
emptions  and  privileges  remain  unaffected  by  the  change. 


SECTION  VIIL 


^  OF  THE  SEYXEAL  WATS  Ilf  WHICH  THE  CaEDIT  OF  A  WITKESS  MAT  BE 

UfPEACHED." 

212.  [Page  449.]  To  the  methods  heretofore  existing,  of  impairing 
the  eredil  of  a  witness,  would  now  seem  to  be  added  that  which  here* 
tofdre  went  to  his  competency ;  the  proof  of  his  interest  in  the  judg- 
ment to  be  rendered.  For  though  rendered  competent,  it  does  not 
follow  that  the  testimony  of  an  interested  witness  will  receive  the  full 
of  credit  that  would  otherwise  be  awarded  to  it. 
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SECTION  IX, 

'^  OF  THK  CONSEQUENCE  OF  ADMITTING  IMPROPER  BYIDKNCE." 


SECTION  X, 

'^  HOW   THR  ETIDENCE  WILL  BE  CONSIDERED  AND  WEIGHED,  OH  ITB 

BEING  RETURNED  ON  CKRTIORARI." 

213,  [Page  454.]  It  is  only  necessary  to  remark  upon  these  two  sec- 
tions, what  we  shall  have  occasion  to  consider  'more  fnlly  hereafter, 
that  the  review  of  justices'  judgments  by  certiorari,  is  abolished,  (§  310,) 
and  that  by  appeal  substttuled;  and  it.  is  presumed  that  the  eyi- 
dence  returned  on  an  appeal,  or  appearing  from  the  affidavits,  in 
cases  where  there  is  no  return,  will  be  regarded,  substantially,  as  it  has 
heretofore  been  regarded,  on  return  to  a  certiorari.  So  that,  in  this 
particular,  the  change  of  the  remedy  is  more  in  the  form  of  the  pro- 
ceeding, than  in  its  substance 
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CHAPTER  XI. 


-  OF  DAMAGES." 


SECTION  I. 

« 

'<  OF  DAMAGES  IN  GEKXRAL*" 

214.  yPogs  461.]  On  the  subject  of  damages,  it  is  suffident  to  re- 
mark that  the  Code  has  introduced  no  substantial  alteration.    Formcrlj 
as  has  been  shown,  the  measure  of  damages  depended  somewhat  upoo 
the  form  of  the  action ;  now  it  depends,  to  the  same  extent,  oa  the 
substantial  cause  of  action  alleged  in  the  complaint*     We  hare  bdore 
adverted  to  this  change,  which  is  of  form  and  not  of  substance.    Ittf 
enacted  (§  232,)  that,  ^*  whenever  damages  are  recoverable,  the  plain- 
tiff may  claim,  and  recover,  if  he  show  himself  entitled  thereto,  anj 
rate  of  damages  which  he  might  heretofore  have  recovered ^or  th$  sam 
cause  of  action*    So  that,  if  the  cause  of  action  as  alleged  in  the  com- 
plaint, and  proved  on  the  trial,  would  have  heretofore  been  denonuoa- 
ted  an  action  of  trespass,  damages  are  recoverable  as  in  trespass ;  awl 
so,  of  other  cause  of  action.     The  section,  referred  to  is  not  contained 
in  that  part  of  the  Code  expressly  applied  to  these  courts ;  but  it  aaaeits 
a  principle  which  is^  nevertheless,  applicable  to  all  courts. 


SECTION  V. 

'^  OF  ASSESSIK6  DAMAGES  MTHEN  THERE  ARE  SEVERAL  DEFEKBAirrS-" 

216.  [Page  481.]  The  rule  is  now  changed  (^  230,)  in  court?  of  re- 
cord, from  that  stated  under  this  head  ;  and  now,  m  any  action,  jagd' 
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ment  may,  as  before  noticed,  be  rendered  for  or  against  any  one  or 
more  of  the  parties ,  plaintifis  or  defendants,  in  any  action,  according  to 
the  eyidence,  and  the  justice  of  the  case  ;  and  it  is  presumed  the  same 
le  applies  to  justices'  courts,  although  the  portion  of  the  Code,  in 
nrhich  this  provision  is  found,  is  declared,  (^  8,)  to  relate  to  courts  of 
record.    But  this  is  a  subject,  on  which  there  can  scarcely  be  conflict- 
ing rules  in  the  .several  courts ;  and  particularly,  as  the  rules  of  plead- 
ing and  of  evidence  ai;e  the  same  in  all  the  courts;  for  a  difference  in 
respect  to  this  rule  must  necessarily,  very  essentially  change  the  plead- 
ings and  grounds  of  defence,  though  it  is  true,  the  pleadings  might 
still  be  constructed  according  to  the  rule  now  established. 


^ 


86  APPENDIX  TO  JODQE  OOWEN« 


CHAPTER  Xn. 


••  OF  JUDGMENT."' 


^*  III.  JUDGMENT  BT  CONFCSSIOH." 

209.  [Page  486. j  Reference  is  here  made  to  what  has  already  beea 
said  on  the  subject  of  judgment  by  confession,  when  considering  the  j«- 
risdiction  of  justices'  courts. 

216.  [Page  492.]  '^  It  is  the  duty  of  a  justice  on  demand  of  any  per* 
son  in  whose  favor  he  may  hare  rendered  a  judgment  for  ixbove  tioeit- 
tjf-Jive  iollarsj  exclusive  of  costSy  to  give  a  transcript,"  &c. 

The  Code  enacts  (^  66,)  as  follows:    ^^  A  justice  of  the  peace,  on 
the  demand  of  a  party  in  whose  favor  he  shall  have  rendered  a  judg* 
mewt,  shall  give  a  transcript  ther^f,  which  may  be  filed  and  docketeJ 
in  the  office  of  the  clerk  of  the  county  where  the  judgment  was  render- 
ed.   The  time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be 
noted  thereon,  and  entered  in  the  docket ;  and  from  that  time,  the 
judgment  shall  have  the  same  effect  as  a  lien,  and  be  enforced  in  the 
same  manner  as  a  judgment  of  a  county  court.     A  certified  transcript 
of  such  judgment  may  be  filed  and  docketed  with  the  clerk  of  any 
other  county,  and  with  the  like  effect,  in  every  respect  as  in  the  county 
where  the  judgment  was  rendered,  except,  that  it  shall  be  a  lien  only 
from  the  time  of  filing  and  docketing  the  transcript." 

216.  This  provision  does  not  repeal  the  former,  any  further  than  they 
are  inconsistent  with  each  other.  Under  the  proviaons  of  the  Code, 
the  amount  of  the  judgment ,  is  in  this  respect,  immaterial ;  a  ju(^- 
ment  for  any  sum,  even  if  it  be  for  costs  only,  may  thus  be  made  alien 
on  real  property  in  any  county  in  the  state,  except  New- York,  where 
there  is  no  court  known  as  a  county  court    It  is  therefore  doubtfiil 
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^w^hether  a  jvmtice'0  judgment  rendered  in  another  county,  can  be  made 

«t  lien  in  the  city  and  county  of  New- York,  by  the  filing  of  a  certified 

^eopy  of  the  transcript  in  the  clerk's  office  there.     It  seems  that  they 

^s»nnot.    But  aa  to  judgments  of  the  municipal  court  in  Brooklyn,  the 

marine  court  of  New-York,  the  ussistattt  justices'  courts  in  New- York, 

and  the  justices'  courts  of  the  cities  of  Albany,  Troy  and  Hudson,  it  n 

enacted,  (§^1^)  that  on  filing  a  transcript  in  the  office  of  the  clerk  of 

the  county  of  New- York,  the  judgment  shall  have  the  same  effect  as  a 

lien,  and  be  enforced  in  the  same  manner^  as  a  judgment  of  the  court 

t>f  common  pleas  of  the  city  and  county  of  New- York.    This  piovirion, 

however,  by  some  oversight,  it  is  presumed^  does  not  extend  to  courts 

tyf  single  justices  of  the  peace  in  towns. 

S18.  A  question  may  arise,^  whether,  under  the  provistons  of  the. 
Code,  it  is  required  that  the  judgment  of  a  justice  should  be  fimt  dock- 
eted in  the  county  where  it  was  rendered,  befi>re  it  can  be  docketed  in 
another  county.    Under  the  former  laws^  that  question  could  not  arise* 
The  first  ena<^ment  on  the  subject  authorized  the  docketing  only  in  the. 
county  where  the  judgment  was  rendered ;  and  it  was,  as  now,  docketed 
upon  the  filing  of  a  transcript  from  the  jastice.    When  the  right  to 
docket  such  a  judgment  was  extended  to  odier  counties,  it  was  done, 
not  by  authorising  the  taking  from  the  justice  of  a  similar  transcript, 
and  filing  it  in  another  county^  but  by  authorizing  a  certified  copy  of 
the  docket  in  the  original  county,  under  the  seal  of  office  of  the  county 
clerk,  to  be  filed  in  such  other  county,  upon  which  the  judgment  was 
there  docketed.    There  is,  however,  a  slight  variation  ia  the  language 
of  the  present  act,  the  Code.    It  does  not^  in  terms,  require,  that  the 
docketing  be  first  made  in  the  county  where  the  judgment  was  rendered, 
and  it  provides  for  filing  in  the  other  county,  not  m  iermt  a  transcript 
of  the  docket^  but  of  XbejudgmenK    The  provision  of  the  Code  on  the 
subject  as  above  recited,  requires  a  justice  who  has  rendered  a  judgment, 
on  the  demand  of  a  party  in  whose  favor  it  is  rendered^  to  give  <^  a 
ttarucript  thereff^^  not  using  the  word  xxrtified  or  any  qualification, 
^  which  may  be  filed  and  docketed  in  the  office  of  the  clerk  of  the  coun- 
ty where  the  judgsaent  was  rendered,"  &c.     After  prescribing  the  man- 
ner and  declaring  the  eflectof  such  docketing^  it  proceeds,  ^^  A  cerlifitd 
transcript  of  such  judgment  may  be  filed  and  docketed  in  the  clerk's 
office  of  any  other  county,  and  with  the  like  effect,"  &c. 

219.  It  is  believed  that  this  change  of  phraseology  does  not  change 
the  law  on  the  subject ;  for, 
].  No  such  intention  is  apparent  from  the  language  used. 
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2.  No  necessity  appears  for  such  change^  but  on  the  contraiy ,  a^  we 
think,  strong  reasons  of  policy  ag^nst  it,  as  will  appear  when  we  come 
to  speak  of  executions. 

8.  The  statutory  requisition  tipon  the  justice,  which  ako  conatitatev 
his  authority,  seems  to  relate  to  a  single  transcript,  which  is  to  be  filed 
in  the  clerk's  office  of  the  same  county  ^  '<  ^all  give  a  transcript  thereof^ 
which  may  he  filed  and  docketed  in  the  office  of  the  clerk  of  the  county 
where  the  judgment  was  rendered,''  is  the  language  used. 

4.  The  transcript  which  b  clearly  to  be  giren  by  the  justice,  is  simply 
designated  by  that  name,  without  other  qualification  :  that  which  may 
be  filed  in  another  county  is  called  a  certified  transcript,  in  imitation  of 
the  preceding  enactment  on  that  subject,  and  it  seenAs  in  alluaon  to  the 
transcript  there  mentioned. 

5*  If  the  intention  had  been  to  dispense  with  filing  the  certificate  first 
in  the  county  of  the  judgment,  and  to  authorize  the  issuing  of  sBcees- 
siye  transcripts  by  the  justice,  the  intention  would  hare  been  more  na- 
turally and  briefly  expressed  by  requiring  the  justice,  as  c^en  as  re- 
quested  by  the  party  in  whose  favor  judgment  was  rendered,  to  give  a 
'  transcript,  and  declaring  that,  on  its  being  filed  and  docketed  in  any 
county,  the  judgment  should  become  a  lien,  fcc. 

6.  After  the  issuing  of  one  transcript,  the  justice  has  not  the  neces- 
sary  ioformatioa  to  enable  him  to  give  another ;  as  the  judgment  may 
be  satbfied  in  the  office  where  the  first  was  filed. 

7.  To  require  the  transcripts  to  be  given  by  the  justice  only,  would 
fumiA  only  a  very  inadequate  provision  }  for  the  right  would,  then  de- 
pend upon  the  justice's  personal  and  official  competency  to  act. 

8.  When  the  judgment  has  been  once  docketed,  the  '^  power  and  au^ 
thority,"  of  the  justice  in  respect  to  it  ceases.  (Original  sec.  164  of 
that  part  of  the  R.  S.  relative  to  justices'  courts.) 

9*  The  first  section  of  the  act  of  1845,.  amending  the  R.  S.  by  au- 
thorizing a  docket  in  difierent  counties,  is  not  repealed,  unless  it  is  in* 
consistent  with  the  provisions  of  the  Code,  which,  in  this  respect,  it 
does  not  appear  to  be* 
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CHAPTER  XV. 


"OP  EXECUTION." 


SECTION  L 

**  OF  THE  FOEM  OF  AN  EXECUTION.^ 

220.  [Page  506.]  The  form  of  the  execution  issued  by  a  justice  of 
the  peace  is  not  changed  by  the  Code,  except  that  the  form  of  the  ac- 
tion heretofore  often  inserted  in  the  execution,  as,  *^  of  a  plea  of  tres* 
pass  on  the  case/'  should  now  be  omittrd.  The  form  given  in  the  text 
does  not  contain  those  words,  and  is,  therefore,  still  appropriate. 

221.  But  on  judgments  docketed  in  a  county  clerk's  office,  in  suits 
commenced  after  the  first  day  of  July,  1848,  it  is  believed  the  execution 
is  no  longer  issued  by  the  county  clerk,  but  by  the  party  or  his  attomeyi 
according  to  the  provisions  of  the  Code ;  and  that  it  is  to  be  made  return* 
able  to  the  clerk  of  the  county  where  the  judgment  is  first  docketed^ 
that  is,  of  the  county  where  the  judgment  was  rendered.  Formerly  the 
execution  was  issued  by  the  county  clerk. 

By  chap.  242  of  the  laws  of  1845,  section  1,  it  was  enacted  substan- 
tially as  by  ^  56  of  the  Code  above  recited,  that  a  transcript  of  the  ori- 
ginal docket  might  be  filed  in  the  clerk's  office  of  any  other  county, 
upon  which  the  judgment  became  a  lien  on  real  estate  in  such  other 
county.  And  by  section  2  of  the  same  act,  the  clerk  of  such  other 
county  was  required,  on  request,  to  issue  execution  thereon.  And,  as 
the  law  stood  prior  to  the  Code,  such  execution  was  returnable  to  ths 
clerk  of  the  same  county. 

222.  The  obvious  consequence  of  the  provision  was,  that  executions 
on  the  same  judgment  might  be  running  in  several  counties,  at  the  same 
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time ;  issued  as  the  process  of  as  many  diflerent  courts,  each  of  wliicli 
would  haye  control  of  the  execution  issued  in  its  own  county,  and 
these  executions  returnable^  in  each  several  county,  to  the  clerk  there- 
of.   It  might  therefore  happen  that  the  judgment  would  be  fullj  coU 
lected  in  parcels,  in  different  counties,  without  appearing  anywhere,  to 
be  satisfied)  and  requiring  an  examination  in  such  counties,  and  the  re- 
sult of  all  the  examinations  t0|  ascertain  the  fact ;  and  all   this  while 
none  but  the  plaintiff  possessed  the  means  of  knowing  to  what  coanties 
executions  had  been  issued,  or  in  what  counties  the  judgment  had  been 
docketed,  and  consequently,  in  what  counties  search  should  be  made — 
and  the  court  of  such  county  would  have  exclusiTc  control  over  the 
execution  in  that  county. 

It  is  belieyed,  howerer,  that  the  Code  remedies  these  incong^tties» 
and  that  the  execution  is  to  issue  only  from  the  county  in  which  the 
judgment  was  rendered,  and  first  docketed,  as  the  process  of  the  county 
court  of  that  county. 

223.  We  have  seen,  (^  66,)  that  a  justice's  judgment,  when  docketed^ 
is  to  be  enforced  in  the  same  manner  as  a  judgment  of  a  county  court. 

But  a  judgment  of  a  county  court,  (§  237,)  may  be  docketed  in  the 
county  where  it  wan  rendered ;  and,  on  filing  a  transcript  of  the  first 
docket,  it  may  also  be  docketed  in  any  other  county  in  the  same  man* 
ner  as  justices'  judgments.     A.nd  (^  242,)  execution  against  property 
may  be  issued  to  any  county  where   the  judgment   is  docketed ;  and 
(^  245,)  it  is,  in  all  cases,  to  be  returned,  within  sixty  days  aAer  its 
receipt  by  the  sheriff,  to  the  county  clerk  with  whom  the  record  of 
judgment  is  filed,  which  county,  (^  244,)  must  be  stated  in  the  execu. 
tion.     Now  the  justice's  transcript  is  in  the  place  of  a  record  ;  and  is  the 
only  record  of  the  judgment ;  upon  the  filing  of  which  the  justice's 
powers  cease  in  respect  to  it,  and  it  becomes,  for  the  purpose  of  its  ex* 
^cution,  and  only  for  that  purpose,  in  effect  a  judgment  of  the  county 
court,  and  the  execution  thereof  is  subject  to  its  control.     It  appears  to 
me,  therefore,  that  the  clerk  with  whom  this  transcript  is  first  filed 
is,  for  the    purposes  of  ^  245,  the  clerk  with  whom  the  record   of 
judgment  is  filed. 

224.  To  render  this  more  plain,  let  us  review  the  several  statutory 
enactments  on  the  subject. 

By  the  title  of  the  K.  5-  relating  to  justices'  courts,  (§  164,)  it  was 
provided  that  when  a  transcript  of  a  justice's  judgment  had  been  filed 
and  docketed  in  the  county  clerk's  office,  the  execution  should  be  is* 
sued  by  the  clerk  of  the  county,  under  the  seal  of  the  court  of  common 
pleas,  and  the  justice's  power  in  respect  thereto  should  cease. 
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Section  166  enacted  that  such  execution  should  not  issue  until  the 
expiration  of  thirty  days  after  the  rendering  of  the  judgment. 

Section  166  gave  to  the  common  pleas  tj^e  same  power  to  amend 
tlie  execution,  and  the  same  control  over  it,  with  like  authority  in  all 
respects,  as  if  issued  on  a  judgment  of  that  court. 

Section  167  provided  for  the  form  of  the  execution,  and  required  it 
to  be  tested  in  the  name  of  the  first  or  senior  judge  of  the  common 
pleasy  and  to  be  signed  by  the  clerk. 

Section  168  authorized  the  same  proceedings  to  compel  a  return  of 
the  execution,  and  the  payment  of  money  collected  on  it,  by  attachment, 
as  if  issued  by  the  common  pleas.  The  effect  of  these  provisions  has 
been  declared  by  the  supreme  court  to  be,  to  render  the  execution  the 
process  of  the  common  pleas.  (2  Cowen's  R.  608,  4  do.  31.)  The 
common  pleas  has  control  of  the  process;  but  not  of  tlie  judgment, 
(1  Wwdell,  79.) 

The  act  of  the  12th  May,  1847,  sec.  29  and  36,  vested  these  powers, 
and  this  jurisdiction  of  the  common  pleas,  in  the  county  court ;  and 
sec.  66,  of  the  same  act,  gave  to  the  county  court  power  to  issue  exe- 
cutions to  collect  any  judgment  m  the  present  court  of  common  pleas, 
in  the  same  manner  as  they*  might  have  been  issued  by  the  common 
pleas. 

Thus  the  statutes  on  the  subject  stood,  up  to  the  first  of  July,  1848, 
when  \ht  Code  went  into  operation. 

226.  By  ^  32,  of  the  Code,  it  is  enacted  that,  <'  All  statutes  now  in 
force,  conferring  or  defining  the  jurisdiction  of  county  courts,  are  re* 
pealed  ;  and  those  courts  shall  have  no  other  jurisdiction  than  that  pro* 
vided  in  the  next  section.  But  the  repeal  contained  in  this  section 
ihall  not  affect  any  proceedrags  now  pending  in  those  courts.^' 

In  that  next  section,  above  referred  to,  no  authority  or  jurisdiction^ 
whatever,  in  relation  tu  these  judgments  or  executions,  is  conferred. 
But  ^  238  enacts  that,  <'  Writs  of  execution  for  the  enforcement  of 
judgments,  as  now  used,  are  modified  in  conformity  to  this  title,  [title 
9,  of  the  first  chapter  of  the  second  part  of  the  Code,]  and  tho  party  in 
whose  fieivor  judgment  is  given  may,  at  any  time  within  five  years  after 
the  entry  of  judgment,  proceed  to  enforce  the  same,  as  provided  by 
this  title." 

And  the  title  proceeds  to  prescribe  the  forms  of  executions,  and  to 
regulate  the  manner  of  issuing  them. 

And  §  66  provides  that  a  transcript  of  a  judgment,  without  reference 
to  the  amount,  shall  on  request,  be  given  by  the  justice  by  whom  it 
was  rendered,  which  may  be  filed  and  docketed  in  the  clerk's  oflSce  of 
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the  same  county,  the  time  of  its  receipt  being  entered  thereon,  and 
in  the  docket,  and  that,  ^^from  that  time^  the  judgment  shall  ham 
effect  as  a  Zien,  and  he  enforced  in  the  same  manner  as  a  jud^fnent  of  m 
county  court,''^  and  that  a  certified  transcript  of  the  jadgment  may  be 
filed  and  docketed  in  the  clerk's  office  of  any  other  count}'^,  with  the 
like  efiect,  in  every  respect,  as  in  the  county  where  the  judgment  was 
rendered,  except  that  it  shall  be  a  lien,  only  from  the  time  of  filing  and 
docketing  the  transcript. 
226.  From  these  proyisions  it  is  manifest, 

1.  That  the  power  to  issue  these  executions  could  not  be  exercised 
by  the  county  courts,  without  some  statute  transferring  to  the  CQonty 
court,  the  power  Tested  in  the  former  common  pleas.  Without  sock 
statute  the  execution  could  not  have  the  test  or  seal  requiredy  as  the 
court  of  common  pleas  had  become  extinct,  consequently  there  was 
no  first  or  senior  judge  thereof,  and  no  seal  of  the  common  pleas, 
both  of  which  were  required,  to  the  issuing  of  the  execution.  And 
there  was  no  court  to  exercise  the  power  of  control  oyer  the  execution, 
which  had  been  vested  in  the  common  pleas. 

2.  That  these  powere  were  by  the  act  of  12th  May,  1847,  Tested  in 
the  county  courts. 

3.  That  by  ^  32  of  the  Code,  that  power  and  jurisdiction  was  taken 
from  the  county  courts. 

4.  That  the  right  to  enforce  these  judgments  by  execution,  now  de^* 
pends  on  ^  56  of  the  Code,  above  referred  to,  no  such  power  being 
otherwise  given  by  the  Code,  to  that  court. 

5..  That  this  power  is  to  be  exercised  in  the  manner  prescribed  by 
the  said  ^  238  of  the  Code,  and  the  sections  following,  prescribing  the 
modifications  referred  to  in  that  section ;  every  other  jurisdiction  over 
such  judgment,  and  the  execution  thereon,  having  been  repealed  by 
(  32,  above  mentioned. 

227.  It  is  true,  that  §  238,  and  those  subsequent,  providing  for  exe- 
cutions,  are  found  in  title  9  of  the  Code  ;  which  is  a  portion  of  that 
part  of  the  Code  declared  by  §  8  to  relate  to  courts  of  record.  But 
§  56,  gives  to  these  executions  the  character  of  executions  of  a  court 
of  record,  in  conformity  with  the  decisions  of  the  Supreme  Court, 
above  referred  to :  and  it  is  in  virtue  of  this  character,  only,  that  any 
power  now  remains  to  issue  or  control  an  execution  for  the  collection 
of  these  judgments.  For,  though  the  issuing  of  an  execution  be  a  mere 
ministerial,  and  not  a  judicial  act,  yet,  on  the  abolition  of  the  Court  of 
Common  Pleas,  its  exercise  by  the  clerk  had  become  impossible,  from 
the  defect  of  the  officers  in  whose  name  it  was  to  be  tested,  and  of  the 
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'iDourt)  whose  seal  was  to  be  affixed ;  and  which,  alone,  had  power  to 
enforce  and  control  the  process,  and  in  fact,  according  to  the  authorities 
cited,  whose  process  it  was.  And  the  power  was  either  transferred  to 
the  county  court,  as  a  judicial  tribunal,  or  it  became  extinct,  from 
the  impossibility  of  its  exercise,  in  the  manner  prescribed,  by  the, 
clerk.  But  the  control  to  be  exercised  by  the  court  over  the  execution, 
is,  clearly,  judicial,  and  is  an  indispensable  part  of  the  system.  And 
that  was,  clearly,  transferred  to  the  county  courts,  by  the  sections  above 
referred  to,  of  the  act  of  1847 ;  and  as  clearly  divested,  by  ^  32  of  the 
Code ;  and  is  no  where  restored,  except  in  the  manner  above  specified, 
by  ^  66,  and  ^  238,  and  those  following,  directing  the  form  and  mode 
of  enforcing  judgments  by  execution. 

228.  We  therefore  infer,  that  the  form  and  mode  of  these  executions 
are  those  prescribed  by  the  Code.  Considering  them  as  the  process 
of  the  court,  they  clearly  come  within  the  provisions  of  the  Code. 
But  what  seems  most  conclusive,  is  the  absence  of  any  other  authority* 
No  new  authority  is  given  to  the  derkj  as  such,  but  only  to  the  court. 
If  the  authority  is  supposed  to  be  vested  in  the  clerk,  as  distinct  from 
the  court,  then  it  can  be  exercised  only  in  the  manner  originally  con- 
ferred, under  the  seal  of  a  non-existing  court,  and  tested  in  the  name 
of  a  judge  that  does  not  exist,  and  when  issued,  deemed  the  process  of 
a  court  that  does  not  exist,  or  has  no  control  over  it. 

Still,  the  question  is  new,  and  can  be  definitively  settled  only  by 
judicial  deciaon. 

229.  If  we  are  thus  far  correct,  the  execution  (^  238,)  may  be  issued 
at  any  time  after  ninety  days,  and  within  five  years,  from  the  rendition 
of  the  judgment.  Executions  on  judgments  of  courts  of  record,  issue 
immediately  on  the  rendering  of  the  judgment ;  and  it  does  not  seem 
certain  but  the  execution  on  a  justice's  judgment,  docketed,  may  also 
bsue  without  delay.  But  this  is  a  question,  also  requiring  a  judicial 
decision. 

230.  The  question  also  arises,  whether  the  county  court  has  control, 
over  an  execution  issued  on  such  a  judgment,  docketed.  The  32d 
section  of  the  Code  repeals  all  statutes  ^'  conferring  or  defining  the 
jurisdiction  of  the  county  courts,"  and  declares  that  ^^  those  courts 
shall  have  no  other  jurisdiction  than  that  provided  in  the  next  (33d) 
section."  But  the  33d  section,  as  already  said,  gives  no  power  OTer 
such  judgments  or  executions.  The  66th  section,  however,  as  we  have 
seen,  declares  that  such  a  judgment  <^  shall  have  the  same  effect  as  a 
lien,  and  be  enforced  in  the  same  manner  as  a  judgment  of  a  county 
court."    The  general  rule  is,  that  where  two  provisions  of  a  statute  are 
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in  conflict,  the  last  shall  govern.  And  the  concluaon  therefore  b^  thai 
the  county \^ourt  has  jurisdiction  over  such  an  .execationi  in  the  same 
manner  as  if  issued  upon  its  own  judgment* 

231.  If  the  provisions  of  the  Code  relative  to  these  ezecotioM 
supersede  the  former  law  on  that  subject,  then  it  follows  (§  841^  ^M4,) 
that  the  execution  is  signed  only  by  the  party  issuing  it,  or  his  attor- 
ney ;  that  it  is  issued  without  a  seal,  and  directed  (^  244)  to  tiie  aheiiff 
(^  242)  of  any  county  where  the  judgment  is  docketed,  stating  (§  244) 
Uie  court,  the  county  where  the  [^^  judgment  roll"]  justice's  transcript 
is  filed,  the  names  of  the  parties,  the  amount  actually  due  thereon,  and 
the  time  of  docketing  in  the  county  to  which  the  execution  is  issued, 
and  requires  the  sheriff  to  satisfy'  the  judgment  out  of  the  personal 
property  of  the  debtor ;  or  if  sufficient  cannot  be  found,  then,  out  of 
the  real  property  in  such  county,  belonging  to  him  on  the  day  wkea 
the  judgment  was  docketed  in  the  county,  or  at  any  time  after.  And 
if  against  the  person  of  the  debtor,  it  requires  the  sheriff  to  arrest  the 
debtor  and  commit  him  to  the  jail  of  the  county  until  he  shall  pay  te 
judgment,  or  be  discharged  according  to.  law. 

232.  It  may  be  in  the  following  form : 

To  the  sheriff  of  the  county  of  Rensselaer : 

Whereas,  on  the  — *  day  of ,  1848,  at  Saratoga  Spring,  in  the 

countfy  of  Saratoga,  A.  B.  recovered  a  judgment  against  C.  D.,  in  a 
court  of  the  people,  before  E.  F.,  Esquire,  a  justice  of  the  peace  of 

the  county  of  Saratoga,  for  the  sum  of dollars  and cents,  a 

tsanscript  whereof,  given  by  the  said  justice,  for  that  purpose,  was 
filed,  and  the  said  judgment  was  docketed,  in  the  clerk's  office  of  the 

said  county  of  Saratoga,  on  the  day  of ;  and  a  certified 

transcript  of  which  said  judgment  was  filed  and  docketed  in  the  clerk's 

office  of  the  said  county  of  Rensselaer,  on  the  day  of • 

On  whjch  judgment  the  said  sum  of dollars  and  cents,  to- 
gether with  the  interest  thereof,  from  the  said  — —  day  of [the 

time  of  rendering  the  judgment,]  is  now  due. 

You  are  therefore  required  to  satisfy  the  said  judgment,  out  of  the 
personal  property  of  the  said  C.  D.,  or,  if  sufficient  cannot  be  found  in 
your  county,  then  out  of  the  real  property  within  your  county,  belong- 
ing to  him  on  the  said day  of [the  day  of  docketing  in  the 

county  to  which  the  execution  is  issued,]  or,  at  any  time  thereafter,  in 
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whose  hands  soever  the  same  may  be  ;  and  that  yoa  return  this  execu- 
tion within  sixty  days  after  its  receipt  by  yoa,  to  the  clerk  of  the  said 
county  of  Saratoga*  A.  6.,  or 

O.  H.  of  Saratoga  Springs, 

Attor»ey  for  A.  B. 
Bated,  &c. 

233.  The  executions  au&orized  by  the  Code,  so  for  as  these  judg- 
ments are  concerned,  are  either  against  property,  like  that  above,  or 
against  the  person,  but  they  are  not  combined  in  the  same  process* 
That  against  the  person  (§  ^43,)  can  issue  only  in  cases  in  which  the 
ddendant  might  have  been  arrested  pursuant  to  §  154  of  the  Code,  that 
if,  if  a  male, 

1.  In  an  action  for  the  recovery  of  damages  in  a  cause  of  action  not 
aritfng  on  contract. 

9.  In  an  action  for  a  fine  or  penalty-,  or,  on  a  promise  to  marry ;  or, 
for  moneys  collected  by  a  public  officer,  or,  by  an  attorney,  solicitor  or 
eovnsellor,  in  the  course  of  his  employment  as  such,  or,  by  any  person 
in  a  fiduciary  capacity,  or,  for  any  misconduct  or  neglect  in  office,  or  in 
in  a  professional  employment.  Bat  a  female  cannot  be  arrested  in  any 
action  cognizable  before  a  justice,  except  for  a  wilful  injury  to  person 
or  property. 

And,  by  ^  243,  above  referred  to,  the  execution  against  the  {Terson, 
does  not  issue  until  that  against  property  has  been  returned,  in  whole 
or  in  part,  unsstfisfied. 

Farm  of  execuHon  against  the  person^  en  A  judgment  docketed  in  the 

derVe  ojfictm 

S34.  Saratoga  county.    To  the  sheriff  of  the  said  county. 

Whereas  on  the— —  day  of ,  1848,  at  Saratoga  Springs  in  tiis 

county  aforesaid,  A.  B.  recovered  a  judgment  against  C.  I>.,  in  a  court 
of  the  people,  before  E.  F.,  Esquire,  a  justice  of  the  peace  of  the  said 
county  for  the  sum  of  — —  dollars,  and  — —  cents,  a  transcript  where<« 
of  given  for  that  purpose  by  the  said  justice,  was  fikd,  and  the  said 
judgment  was  docketed  in  the  clerks  office  of  the  said  county,  on  the 

day  of ,  on  which  judgment,  the  said  sum  of  — -»  dollars  and 

cents  with  interest  from  the  rendition  thereof  is  now  due. 

You  are,  therefore,  required  to  arrest  the  said  C.  D.  if  he  shall  be 
found  in  your  county,  and  commit  him  to  the  jail  thereof,  until  he  shall 
pay  the  said  judgment,  or  be  discharged  according  to  law  ;  and  that 
you  return  this  execution,  within  sixty  days  after  its  receipt  by  you^  to 
the  clerk  of  the  said  county  of  Saratoga.     . 

Dated  and  signed  as  above. 


* 
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Tills  execution  against  the  person  (^S43,)  may  be  issued  toaij 
county  within  the  jurisdiction  of  the  court;  and  therefore,  on  these 
judgments  it  seems  only  to  the  county  where  the  judgment  was  rei- 
dered. 

235.  By  the  166th  section  of  that  part  of  the  R*  S.,  relating  to  jnid- 
ces'  courts,  it  is  declared  that  no  execution,  on  a  justice's  jiidg- 
ment,  docketed,  shall  be  issued  by  a  county  clerk,  until  the  exp> 
ration  of  ninety  days  after  the  Ume  when  judgment  was  rendered. 

The  Code,  (§  238,)  before  cited,  not  only  modifies  executions  in  cc»- 
formity  to  that  titlp  of  the  Code,  but  declares  that  thej  may  issue,  of 
course,  at  any  time  after  judgment,  and  within  fire  years  after  its  relic- 
tion. We  haye  above  supposed  that  this  limitation  of  ninety  days  still  k- 
mains  unchanged  by  the  Code.    But  that  is  a  question  on  which  it  if 
not  intended  to  express  any  dedsiye  opinion.    And  in  the  absence  d 
any  judicial  construction  of  the  statutory  proyisions  to  which  we  iu?e 
adyerted  on  this  subject,  we  cannot  be  certain  that  it  may  not  ultinlat^ 
ly  be  held  that  these  executions  are  to  be  issued  by  the  clerk,  is  the 
same  manner  as  formerly,  except  a  teste  in  the  name  of  the  coontj 
judge,  and  the  affixing  of  the  seal  of  the  county  court,  though  we  are 
unable  to  perceire  the  utility  of  such  a  construction  of  the  statutei  oi 
that  subject,  or  the  principles  or  authority  on  which  such  a  decision,  if 
it  should  be  made,  can  rest 

If,  howeyer,  such  should  be  the  construction  given  to  those  proTii- 
ions,  the  form  of  execution  giyen  in  the  text  is  still  proper. 

^'  Form  of  &oiid  to  stay  execution.^ 

236.  [Page  619.]  Use  the  form  in  the  text,  but  it  would  be  more 
appropriate,  to  strike  out  the  words  "  damages"  (or,  "  debt,'')  whefcrer 
they  occur. 

[Page  149  to  155.]  By  an  act  of  the  13th  May,  1846,  it  b  dedared 
that  distress  for  rent  is  abolished ;  and  the  same  section  of  the  act  re- 
peals sections  12, 13,  14, 15, 16  and  17  of  "ntle  4,  Chap.  1,  Part  2,  of 
the  R.  S.,  which  renders  obsolete  all  that  is  contained  in  the  text  <» 
the  subject  of  a  landlord's  lien  for  rent. 
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CHAPTER  XVI 


-^  OF  CEETIORABI  AND  APPEAL.'* 


<  -» 


SECTION  I. 

**  OF  GSETIO&UU." 

237.  [Page  565.]  By  %301,  the  review  of  justices'  judgmeats,  by 
certorari,  is  abolished  ^  as  well  as  by  appeal  in  the  mode  before  in  use ; 
and  it  is  declared  that  the  only  mode  of  reviewing  such  judgmentii 
shall  be  the  appeal  prescribed  by  the  Code.  Conseauently,  this  section 
of  the  treatise  has  no  application,  except  so  fieur  as  it  illustrates  the  pro- 
ceedings to  be  had  on  an  appeal  under  the  Code.  To  that  point,  the 
general  remarks  in  relation  to  the  matter  of  the  return,  are  substantially 
applicable  to  a  return,  when  made  by  a  justice  of  the  peace  on  appeal. 


SECTION  UL 

**  OF  AFPBAIm" 

238.  [  Page  576.]  The  proceedings  upon  an  appeal  are  very  essoi- 
tially  changed  by  the  code.  Its  proviaons  on  that  subject  extend 
from  section  301  to  section  324,  Inclusive.  The  proceedings  are  as  fol- 
lows: 

Witlun  twenty  days  after  the  judgment,  an  affidavit,  as  the  fbon- 
datbn  of  an  appeal  is  made,  by,  or  on  behalf  otj  the  appellant,  strnting 
the  substance  of  the  testimony  and  proceedings  before  the  justice,  and 

[Appbvdix.]  7 
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the  grounds  of  the  appeal ;  of  which,  a  copy  is,  within  the  same  time, 
serred  on  the  opposite  partj,  called  the  respondent^  or,  if  he  is  noti 
resident  of  the  coonty,  on  the  attorney  or  agent,  if  any,  who  appeared 
for  Urn  on  the  trial,  before  the  justice ;  or,  on  the  justice.  Thb  is  a^ 
companied  by  a  notice  that  the  appellant  appeals  from  the  jodgment; 
and  that  the  appeal  will  be  heard  by  the  appellate  cottrt,  at  a  time  asd 
place  to  be  specified,  either  in,  or  out  of  term,  and  at  least  ten  dap 
after  such  serrice. 

239.  If  the  appellant  seeks  to  stay  the  execution  of  the  judgmeot, 
he  presents  the  affidavit  to  a  judge  of  the  appellate  cpurt,  or  a  jostice 
of  the  Supreme  Court,  wbb,  in  his  discretion,  noay  macke  an  order  fori 
itay  of  proceedings  on  the  judgment,  upon  security  being  given.  Tlis 
security  is  an  undertaking,  in  writing,  by  one  or  more  sureties,  applo^ 
td  by  the  judge  or  by  the  justice  who  rendered  the  judgment,  to  the  et 
fllct  that,  if  judgment  shall  be  rendered  against  the  appellant,  on  appeal, 
and  execution  thereon  shall  be  returned  unsatisfied  in  whole  or  in  put, 
the  sureties  will  pay  the  amount  unsatisfied. 

The  delivery  of  the  judge's  6fdef|  and  BU6h  undertaking,  to  the  jus- 
tf  Ce,  stays  the  issuing  of  execution.  If  it  has  already  been  issued,  co- 
^M  o^ihe  order  and  uticlertaking  certified  by  the  justice,  are  served  ob 
the  constable,  which,  with  the  payment  of  his  fees^  stays  further  pro- 
feedi)ihgs  on  the  eltecution. 

tf,  from  the  justice^s  death,  removal  from  the  county,  or  other  cause, 
ietf  ice  cannot  be  made  on  the  justice,  the  order  and  undertaking  maj 
be  filed  with  tiie  clerk  o^  the  appellate  court,  and  notice  thereof  given 
to  the  respondent,  with  the  same  efiect  as  if  served  on  the  justice. 

840.  After  service  of  the  affidavit,  the  respondent  may  makeacouo- 
tef  affidavit,  supplying  or  correcting  any  material  errors  or  onusaons  in 
the  affidavit  on  the  part  of  the  appellant,  and  serve  a  copy  thereof  9t 
least  four  days  before  the  time  mentioned  in  the  appellant's  notice,  od 
the  appellant's  attorney  on  the  appeal,  or  if  there  be  none,  on  the  ap- 
pellant, or  the  attorney  or  ageitt,  if  any,  who  appeared  for  him  on  the 
trial. 

241.  Upon  these  affidavits  the  appeal  is  heard,  without  any  new  trial 
of  flMts.  If  the  aflUavits  are  insufficient  or  oopflicting,  so  » reader  s 
retan  by  the  justice  necessary,  the  court  orders  a  retimi  of  the  tesb- 
aadny  and  proceedings,  to  be  BOtade  by  the  juftiee  within  ten  days  after 
the  order  and  affidavits,  or  a  copy  of  them  shall  be  delivered  to  ioth 
who  ii  bomd  to  obey  the  order  <m  the  payment  to  him  d  ozie  doDar 
IhiMfort  at  the  time  df  the  aervioe  of  the  order.  The  letum  mtsSxi 
Ike  testiadnyi  proeeedinga  and  jiad|rment ;  audi  together  with  the  sA- 
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davits  and  order  served  on  him,  must  be  filed  by  the  justice,  within  the 
time  limited,  in  the  appellate  court.  He  is  liable  to  an  attachment,  for 
neglect  to  obey  the  order,  but  not  unless  his  fee  is  paid  on  its  service. 
The  court  may,  in  the  same  manner,  order  an  amended  return  as  oftea 
as  neeessary,  and  enforce  the  order,  if  necessary,  by  attachment.  And 
the  justice  is  bound  to  make  the  return,  though  he  may  have  gone  out 
of  office,  or  have  removed  to  some  other  county  of  the  state.  But  if 
he  be  dead,  removed  from  the  state,  or  insane,  the  appellate  court  may 
take  the  testimony  of  witnesses  as  to  the  facts  and  circumstances  of  the 

trial. 

242.  Judgment  on  the  appeal  is  given  without  regard  to  technical 
errors  or  defects  not  affecting  the  merits ;  and  it  may,  either  affirm,  or 
ireverse  the  judgment  below,  in  whole  or  in  part,  and  as  to  any  or  all 
the  parties ;  or  it  may  order  a  new  trial,  in  which  last  case  a  statement 
of  the  reasons  therefor  is  to  be  filed  with  the  clerk. 

.^5243.  If  a  new  trial  is  ordered,  the  court  may  direct  that  it  be  before 
the  same  justicci  or  any  other }ustice  of  the  county.  And  the  court  on 
such  new  trial  may  proceed  upon  the  issue  originally  joined,  or  upon 
amended  pleadings,  in  its  discretion.  For  the  purpose  of  such  trial,  a 
summons  may  be  issued  by  the  justice  designated,  on  the  application  of 
either  party^  directing  the  other  party  to  appear  for  such  new  trial  at  a 
time  and  place  to  be  designated  therein.  The  time  n^st  be,  at  least,  six 
days  after  the  service.  Adjournments  may  be  had  from  time  to  time, 
not  exceeding  ninety  days  in  all,  in  the  same  manner,  and  on  the  same 
terms  as  a  second  or  further  adjournment  might  heretofore  be  granted 
by  justices  of  the  peace,  or  to  procure  the  issuing  and  return  of  a  com- 
mission ;  and  the  trial  is  coaducted  ih  the  same  manner  as  in  an  origi- 
nal suit. 

244.  It  is  not  necessary  that  the  return  of  the  justice  sbonld  go  be* 
yond  the  matter  alleged  in  the  affidavits.  If  they  rely  upon  any  defect 
prior  to  the  joining  of  the  issue  the  return  should  go  back  to  that.  If 
not,  it  would  be  sufficient  to  say  that  on  the  return  of  a  summons  per- 
sonally served  the  parties  appeared,  &c.,  but  it  should  state  the  plead* 
ngs,  evidence  and  judgment,  and  the  day  that  it  was  rendered. 
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I 

Form  qf  undertaking  an  Appeal. 
S46.  JusTicsf'  Court.     Before  G.  H.,  Justice 
Undertaking  on  Appeal. 


Saratoga  County.  The  defendant,  C.  D.  having  appealed  [or,  being 
about  to  appeal,  as  the  case  may  be]  from  the  judgment  in  this  action — 
Now  therefore,  in  order  to  stay  the  execution  of  the  said  judgment,  and 
in  consideration  thereof,  I  do  hereby  undertake,  [or,  if  the  appellant 
join  in  the  security,  or  there  be  more  than  one  surety,  say,  we  do 
jointly  and  severally  undertake]  to  the  said  plaintiff,  that^  if  judgrment 
be  rendered  against  the  appellant,  and  execution  thereon  be  returned 
unsatisfied  in  whole  or  in  part,  I  [or,  we,]  will  pay  the  amount  unsatis- 
fied.   Dated,  &c. 

It  is  to  be  signed  by  the  surety  or  sureties,  and  by  the  party  if  ht 
joins  in  it ;  but  the  party  is  not  a  necessary  party  to  the  undertaking ; 
and  it  need  not  be  sealed. 


Approval  endorted  thereon  by  the  Justice  of  the  Peace. 

I,  the  justice  within  named,  approve  the  within  bond,  and  the  sure- 
ties therein  named.    Dated,  &c. 

•  G.H.,/.P. 


Form  of  Justia?s  return. 

S46.  JuSTicti^s  .CouAT.    Before  G.  H.,  Justice. 

A.  B.  > 

ag^st  >  Return  on  Appeal. 

C.  D.  ) 

To  the  county  court  of  the  county  of  Saratoga: 

Pursuant  to  the  order  of  the  said  court,  and  upon  the  affidayits  which 

are  hereto  annexed,  I,  the  justice  in  the  said  order  named^  do  certify 

and  return,  that  on  the  r day  of  — —  on  application,  on  behalf  of 

A.  B.,  I  issued  a  summons,  directed  to  any  constable  of  the  county  o^ 

Saratoga,  commanding  him  to  summon  the  said  C.  D.  to  appear  before 

me  at  my  office,  in  the  town  of  Saratoga  Springs,  on  the  — ^—  day  of 

-»—  then  instant,  at  o'clock  in  the  — noon«  to  answer  to  the 

said  A.  B.,  in  an  action  on  contract,  [or,  for.  injury  to  persdnal  proper* 

ty,  or)  for  injury  to  real  property,  as  the  case  may  be,]  which  summons, 
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on  or  before  the  return  day  thereof,  was  returned  to  me  by  E.  F., 
a  constable  of  the  said  county  ^vitb  a  return  of  the  said  constable 
thereon  endorsed,  that  the  same  was  personally  served  on  the  said 

C.  D.,  on  the  day  of aforesaid.    That,  at  the  time   and 

place  specified  in  the  said  summons,  the  said  parties  appeared 
before  me,  the  said  plaintiff,  by  K.  L.,  his  attorney,  and  the  said 
defendant  in  person.  And  the  said  K.  L.  proved  his  authoritv  to 
appear  for  the  plaintiff,  by  the  production  of  a  written  power  for 
that  purpose,  from  the  plaintiff,  duly  acknowledged.  The  plaintiff 
thereupon  complained  against  the  defendant  orally,  substantially  as  fol- 
lows, [set  out  the  complaint.  If  it  was  in  writing,  say  complained 
against  the  defendant  in  writing  as  follows,  giving  a  copy,]  and  diily 
verified  the  same  by  the  oath  of  the  said  attorney,  that  he  believed  the 
said  complaint  to  be  true  :  To  which  the  defendant,  answered,  orally, 
substantially  as  follows:  [set  out  the  answer.  If  it  was  in  writing  in- 
stead of  orally y  say  in  writings  setting  it  out,]  and  verified  his  said 
I  answer  by  his  oath,  to  the  effect  that  he  believed  it  to  be  true.    To 

which  answer  the  plaintiff  made  his  reply  also  orally  in  substance  as 
follows,  [or,  if  in  writing,  instead  of  orally,  say,  in  writing  as  follows: 
and  set  it    out,]   and    duly   verified   the  same   as  aforesaid  ;  and 
'  thereupon,  the  said  defendant  demanded  that  the  said  action  should  be 

tried  by  a  jury ;  and,  on  motion,  and  oath  of  the  said  attorney,  on  be- 
half of  the  plaintiff,  the  said  action  was  adjourned  to  the  — ^  day 

of then  next,  at  o'clock,  in  the  P.  M.,  at  the  same  place, 

and  I,  also,  issued  a  venire  for  a  jury,  returnable  at  the  same  time 
and  place. 
And  I  further  certify,  that  at  the  time  and  place  last  mentioned,  the 

parties  appeared  as  aforesaid,  before  me ;  and ,  a  constable  of 

the  town  of  Saratoga  Springs,  in  said  county,  returned  the  said  ve- 
nire, with  a  panel  containing  the  names  V  twelve  men  summoned  by 
him  for  the  jury  aforesaid,  six  of  whom  were  duly  drawn  and  sworn,  as 
the  jury  to  try  the  said  cause  ;  who  sat  together,  and  heard  the  proofr 
and  allegations  of  the  parties  therein,  is^ich  were  publicly  delivered, 
in  their  presence ;  and  on  the  trial  of  the  said  cause,  the  following 
testimony  and  proceedings  were  further  taken  and  had,  to  wit : 

I.  J.  was  sworn  as  a  witness  on  the  part  of  the  plaintiff,  and  testi 
fied,  [set  out  the  substance  of  his  testimony.] 

H.  N.,  another  witness  on  the  part  of  the  plaintiff,  was  sworn  and 
testified,  &c. 
Here  the  plaintiff  rested  his  cause.    Thereupon  0.  P.  was  sworn  as  a 
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witness  on  the  part  of  the  defendant,  and  testified  in  substance  as  fol- 
lows: kc.j 

"Which  is,  substantially,  all  the  testimony  given  in  the  said  cave. 
And  after  having  heard  the  proofs  and  allegations  of  the  parties,  the 
jury  was  kept  together,  in  a  private  and  convenient  place,  under  Ibc 
charge  of  a  constable,  duly  sworn  for  that  purpose,  until  thej  hai 
agreed  upon  their  verdict;  and  when  they  had  so  agreed,  they  i«. 
turned,  under  charge  of  the  said  constable  into  court,  before  me  ;  aatf 
the  plaintiff  being  called,  then  and  there  appeared  and  answered  bj 
lis  attorney  aforesaid;  whereupon  the  said  jury  publicly  rendered  their 

verdict,  whereby  they  found  for  the  plaintiff dollars  ;  and  there- 

tij^on  I,  the  said  justice,  then  and  there  rendered  judgment^  in  favor  of 

the  said  plaintiff,  against  the  said  deftendant,  for  the  said  sum  of 

dollars  and cents  costs. 

All  which  T  respectfully  certify  and  return  to  the  said  court,  as  la- 
quired  by  the  said  order.    Dated,  &c. 

G.  H.,  Justice  of  ihe  Peace. 
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CHAPTER  XVII. 


OP  AMENDMENTS. 


fi47«  [Po^e  681. J  The  proyiaions  of  the  Code,  in  respect  to  amend- 
ments,  are,  in- some  respects,  more  extensive  than  those  of  the  R«  S. 
Thus  §  145  declares  thdt  ho  variance  between  the  allegation  in  a  plead* 
ing,  and  the  proof,  shall  be  deemed  material,  unless  it  have  actually 
misled  the  adverse  party  to  his  prejudice,  in  maintaining  his  action  or 
defence  upon  the  merits,  which  is  to  be  shown  by  affidavit,  stating 
wherein  he  has  been  misled.  And  thereupon  the  court  may  allow 
amendments  to  be  made,  upon  such  terms  as  shall  be  just. 

And  §  146  declares  that  in  case  of  a  variance,  not  thus  material, 
the  verdict  may  be  according  to  the  fact  proved,  and  the  variance  may 
be  disregarded :  or  the  court  may  order  an  immediate  amendment. 

And  by  ^  142,  the  court  may,  at  any  timej  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  pleading  or  proceed- 
ings by  adding,  or  striking  out  the  name  of  any  party,  or  a  mistake  in 
any  other  respect ;  or  by  inserting  other  allegations  material  to  the 
case ;  or  by  conforming  the  pleadings  or  proceedings  to  the  facts  prAved, 
whenever  the  amendment  shall  not  change,  substantially,  the  cause  of 
action  or  defence. 

248.  But  it  is  provided  by  §  147,  that  where  the  cause  of  action  or 
defence,  as  set  forth  in  the  complaint,  to  which  the  proof  is  directed, 
u  mproved,  not  in  some  particulars  only,  but  in  its  entire  sco{)e  and 
meaning,  it  shall  not  be  deemed  a  ease  of  variance,  but  a  f  lilure  of 
proof. 

249.  It  is  provided  (^  150,)  when  the  plaintiff  shall  be  ignorant  of 
the  name  of  a  defeudant,  he  may  be  designated  in  any  pleading  or  pro* 
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oeedingi  by  any  namei  tnd  when  his  true  name  is  discoTered,   tbe 
pleading  or  proceeding  may  be  amended  accordingly. 

And,  (^  153|)  the  parties,  reapectiyely ,  may  be  allowed,  on  motioi&y  to 
make  a  supplemental  complaint,  answer,  or  reply,  alleging  fiLcts  ma- 
to  the  case,  occurring  after  the  former  complaint,  answer  or  reply  . 


TREATISE  ON  JUSTICES'  COURTS.  105 


COMPLAINTS. 


850.  On  a  penal  bond  for  the  payment  of  money. 

That  the  defend^t,  by  his  penal  bond|  dated  the  first  day  of  Aagu8t| 

1817,  and  sealed  with  his  seal,  acknowledged  himself  indebted  to  the 

plaintiff,  in  five  hundred  dollars  ;  subject  to  a  condition  to  be  void  on 

the  payment,  by  the  defendant  to  the  plaintiff,  of  the  sum  of  two  hun-^ 

dred  and  fifty  dollars,  as  follows,  to  wit:  fifty  dollars  and  interest  on 

the  whole  sum,  on  the  first  day  of  January  next  thereafter ;  and  fifty 

dollars  with  interest  on  the  balance  remaining  unpaid,  on  the  first  day 

of  each  month  of  July  and  January  thereafter  until  the  whole  sum 

should  be  satisfied ;  and  that  the  defendant  has  not  paid  the  instalment 

and  interest,  that  became  due  on  the  first  day  of  January  last;  but,  that 

the  whole  thereof  remains  unpaid.    Wherefore  the  plaintiff  demands 

judgment  for  the  sum  of dollars. 

(Signed.) 

Oneida  county.    — —  being  duly  sworn,  says  that  he  belieres  the 
foregoing  complaint  to  be  true.  (Signed.) 

Sworn,  lie. 


251.  On  a  jail  bond^  assigned  to  the  plaintiff. 

That,  on  or  about  the day  of  — — ,  the  plaintiff  recovered  a  judg- 
ment, duly  given,  [§  138,]  before  A.  B.,  a  justice  of  the  peace  of  the  county 
of  Oneida,  against  one  C.  D.,  in  an  action  for  injury  to  personal  pro- 
perty, for  the  sum  of——  dollars  and  ■  cents,  including  costs ;  upon 
which  judgment,  execution  was  duly  issued  by  the  said  justice,  dated 

the day  of         ,  directing  any  constable  of  the  said  county  to 

levy  the  amount  of  the  said  judgment  of  the  goods  and  chattels  of  the 
laid  C.  D.,  (except  such  as  were,  by  law,  exempt  from  execution,)  and 
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to  have  the  monej  before  flie  said  justice,  within  thirty  days  thereafter, 
to  render  to  the  plaintiff.  And  if  sufficient  goods  and  chattels  of  tlie 
said  C.  D.,  to  satisfy  the  said  execution,  could  not  be  founds  then  to 
take  the  body  of  the  said  C.  D.,  and  convey  him  to  the  common  jail  of 
the  said  county,  there  to  remain  until  discharged  by  due  coarse  of  law. 
Which  execution  was,  afterwards,  and  before  the  return  day  thereof 
delivered  to  E.  F.,  a  constable  of  the  said  county,  to  be  execated  ac- 
cording to  law ;  who,  thereupon  and  before  the  return  day  of  the  said 
execution,  arrested  the  said  C.  D.  and  committed  him  to  the  common 
jail  of  the  said  county,  at  Whitestown  in  said  county.  And  the  said 
C.  D.,  being  in  the  custo4y  of  the  sheriff  of  the  said  county,  in  tiie 
said  jail,  he  the  said  C.  D.,  together  with  the  defendant  in  this  suit, 
John  Styles,  executed  to  L.  B.,  the  sheriff  of  the  said  county,  their 

penal  bond,  in  the  sum  of dollars,  sealed  with  their  8eil8,and 

dated  the  -—<*->  day  of  ^ — ,  condttiooed,  that  if  the.said  C.  D.  should  re* 
main  a  true  and  faithful  prisoner,  and  should. sot  go  or  escape  willKNil 
the  limits  of  the  liberties  of  the  said  jail  until  discharged  by  due  oouiae 
of  law,  thftn  the  taid  obligation  shosltl  be  void,  but  should  othemiae 
vcmain  infull  force  and  virtue :  aad  that,  after  the  giving  of  the  mii 
bond,  the  said  L.  B.,  the  sheriff  aforesaid,  duly  assigned  the  said,  bawl 
D.','to  the  plaintiff;  andthat,  after  the  giving  of  the  said  bond,  the  nidC. 
not  having  been  duly  dischar^d  from  such  ioi prison raent  by  due  ooursa 
of  law,  did  escape  and  go  without  the  liniits  of  the  liberties  of  thesHd 
jail.  Wherefore,  the  plaintiff  demands  judgment  against  the  defend* 
snts  tor  —'-•<«-  idotfars. 


252.  For  ffion^,  gfiodsy  or  other  t^ing  r^ceiped  by  the  defend(tntj  am' 

irary  to  the  protrisionf  oj  a  statute. 

That  thf;  defendant  is  indebted  to  the  plaintiff,  in  the  sum  of 

dollars,  according  to  the  provisions  of  the  statute  regulating  the  interest 
on  money,  [or,  according  to  the  provieions  of  the  statute  against 
gaming--K)r  the  like — describing  the  statute  referred  to,  by  some  such 
appropriute  description.]  Wberefiire,  the  plaintiff  ^maods  judgment 
against  the  defendant,  for diiUars. 

a 

853.  .  For  money  received'  amtrarj  to  the  provisions  of  a  statute. 

That  the  defendant  at  the  commencement  of  this  action  was,  and 
Utitl  is,  indebted  to  the  plaintiff,  in  the  sum  of dollars,  for  money. 
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by  the  defendant  received  contrary  to  the  provisions  of  the  act  regu- 
lating the  interest  of  money 9  [or  other  act,  describing  it,  as  the'  case 
may  be.]  Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant, for dollars, -^ 


For  the  conversion  of  property  contrary  to  a  Haiuie. 

That  the  defendant,  before  the  commencement  of  this  action,  con- 
verted to  his  own  use  one  gold  watch,  of  the  plaintiff,  c<yitrary  to  the 
statute  against  betting  and  gaming.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant,  for  '  '  "   doUaiv. 


965.  For  a  penalty  given  hy  sfaiute. 

That  the  defendant  at  the  commencement  of  this  action  was,  and 
■till  iS)  indebted  in dollars  [the  amount  of  the  penalty^]  to  the  plain- 
tiff;  whereby  an  action  hath  accrued  to  the  plaintiff,  according  to  the 
statute  concernii^  sheriffs,  [or  other  statute,  as  the  case  may  be,  re- 
ferring  to  it  by  stating  the  subject  to  which  it  relates,  and  naming  the 

section,  title  and  chapter ;]  Chapter ,  Title ,  section ,  of 

the Part  of  the  Revised  Statutes*   Wherefore  the  plaintiff  demands 

.judgment  for  —  dollars. 

Note.  The  above  should  be  used,  instead  of  that  given  on  page 
GO,  of  the  second  volume  of  the  Treatise ;  which  seems  improper,  under 
the  Code,  as  no  promise  is,  in  fact,  made* 


266.    Forn  pemdtyj^ given  by  statuicy  to  overseets  of  the  poor. 

m 

That  the  defendant  at*  the  commencement  of  this  action  was^  and 

still  isy  indebted  in  the  sum  of dollars  to  the  plaintiffs,  as  overseeiS 

of  the  poor  of  the  town  of ;  whereby  an  action  hath  accrued  to  tbt 

said  plaintiffs,  as  such  overseers,  according  to  the  statute  for  the  regu* 
lation  of  taverns  and  groceries,  Chapter  80,  Title  9,  sections  16  and 
19  of  the  third  Part  of  the  Revised  Statutes.  Wherefore  the  plaintiffs, 
overseers  as  aforesaid,  demand  judgment  against  the  defendant,  for 
twenty -five  dollars. 

[The  same  form  may  be  applied  to  any  other  case,  far  a  penalty  to 
the  overseers  of  the  poor.  J 
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867.  On  a  tealed  note. 

That  the  defendant,  on  or  about  the day  of ,  made  and 

deUvered  to  the  plaintiff,  his  note  of  that  date,  under  his  seal ;  and 
thereby  promised  to  pay  to  the  pUintiff,  one  hundred  dollaxs,  six 
months  after  date,  whioh  time  had  expired  before  the  comm^iceninit 
of  this  action ;  and  hath  not  yet  paid  the  same.  Wherefore  the  plain- 
tiff demands  judgment  against  the  defendant,  for  one  hundred  dolbn. 


858.  ^9r  rent^  an  a  lease  under  eeal. 

That,  by  lease  in  writing  signed  and  sealed  by  the  plaintiff  and  de- 
fendant respectively,  dated  the  day  of the  plaintiff  de- 
mised to  the  defendant,  for  the  term  of  — — *  years,  from  the  first  day  of 
May  then  next,  the  following  described  premises,  to  wit :  [describe  the 
premises,  as  in  the  lease,]  at,  and  for  the  rent  of dollars  annual- 
ly, to  be  paid  quarterly,  on  the  first  days  of  August,  NoTember,  Feb- 
ruary and  May,  in  each  year  ;  which  the  said  defendant  thereby 
promised  to  pay  as  aforesaid.  Yet  the  said  defendant  has  not  paid 
the  rent  aforesaid,  that  became  due  on  the  first  day  of  Febmary,  1848, 
nor  that  which  became  due  on  the  first  day  of  May,  1848.  Wherefore 
the  plaintiff  demands  judgment  against  the  defendr.nt  for .  dollars. 


269.  For  not  repairing^  according  to  the  terms  of  a  lease  under  seal, 
mth  averment  of  performance  of  a  condition  precedents 

That,  by  a  lease  in  writing,  signed  and  sealed  by  the  plaintiff  and 

defendant,  dated  the  day  of  — —  the  plaintiff  demised  to  the 

defendant,  for  the  term  of  years  from  the ►  day  of  — — 

then  next,  at  the  annual  rent  of dollars^  payable  quarterly  on  the 

— —  days  of  May,  August,  November  and  February,  in  each  year,  the 
following  described  premises :  [here  describe  the  premises  as  in  the 
lease,  or  briefly  otherwise,]  and  the  plaintiff  thereby  covenanted,  on 
bis  part,  to  put  the  dwelling  house  on  the  said  prembes,  in  good  ten- 
antable  repair,  within  three  months  from  the  date  of  the  said  lease ; 
and  the  defendant  covenanted,  on  his  part,  thereafter  to  keep  and 
maintdn  the  said  dwelling  house,  together  with  the  whole  of  the  said 
premises,  in  good  teiiantable  repair,  and  so  to  leave  the  same  at  the 
expiration  of  the  said  term.  And  the  plaintiff  says  that  he  well  and  truly 
performed  the  said  covenant  on  his  part ;  [§  139,]  but  that  the  defendan 
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hath  Dot  since  kept  the  said  house  and  premises  in  such  repair  as 
aforesaid ;  and,  at  the  expiration  of  the  said  term,  did  not  leave  the 
said  dwelling  house  and  premises  in  good  tenantable  repair,  but  greatly 
out  of  repair  and  dilapidated.  Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendant  for dollars. 

260.      On  a  special  agreement  to  receive  plaintiff  into  deJehdanVs 

service* 

That,  heretofore,  and  on  or  about  the  —  day  of  — —  it  was 
mutually  promised  and  agreed,  by  and  between  the  plaintiff  and  de- 
fendant, that  the  plaintiff  should,  within  one  week  from  that  time,  en- 
ter the  service  of  the  defendant  as  journeyman  blacksmith,  and  should 
serre  the  plaintiff,  as  such,  for  the  term  of  one  year,  at  the  wages  and 
compensation  of  three  hundred  dollars,  payable  quarter  yearly  from  tibie 
day  that  such  service  should  commence;  and  that  within  one  week  after 
the  making  of  the  said  cop  tract,  the  plaintiff  offered  to  the  defendant,  to 
enter  his  service,  as  aforesaid,  and  was  then,  and  has  ever  since  been 
ready  and  willing  to  enter  such  service  on  the  terms  aforesaid,  yet  the 
defendant,  when  the  plaintiff  so  offered  as  aforesaid,  wholly  refused 
to  receive  the  defendant  into  his  service,  as  aforesaid,  and  in  conse- 
quence thereof  the  defendant  has,  ever  since,  been  without  employ- 
ment :  Wherefore,  he  demands  ju(^;ment  against  the  defendant  for 
dollars. 


261.  Against  an  attorney ^  for  not  defending  an  action^  for  ihe  plaintiff . 

That  heretofore,  and  on  or  about  the day  of ,  the  plaintiff 

employed  the  defendant,  who  then  was  and  still  is  an  attorney  of  the 
Supreme  Court,  to  defend  an  action  in  the  said  Supreme  Court,  upon 
contract,  at  the  suit  of  A.  B.,  then  pending  against  the  plaintiff  in  this 
suit,  upon  a  summons  and  complaint  then  recently  served  on  the  plain- 
tiff m  this  suit,  the  time  for  answering  therein  not  having  then  expired, 
but,  of  which,  ample  time  then  remained,  to  prepare  and  serve  an  ans- 
wer to  the  said  complaint ;  and  the  defendant  then  and  there  accepted 
the  Said  employment,  and  undertook  to  put  in  an  answer  to  the  said 
complaint^  setting  up  the  defence  of  payment,  to  the  demand  of  the 
plaintiff  in  that  action  ;  upon  which  answer  the  plaintiff  in  this  suit 
says  he  had  a  good  and  valid  defence  to  the  said  suit  of  the  said  A.  B.; 
&nd  the  plaintiff  in  this  suit  at  the  same  time,  placed  in  the  hands  of 
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the  said  defendant,  the  copy  of  the  complaint  of  the  said  A.  B.|  whicii 
had  been  senred  on  the  plaintiff  in  this  suit.  Yet  the  said  defendant, 
from  mere  negligence,  did  not  put  in  such  or  anj  other  answer  on  the 
part  of  the  plaintiff  in  this  suit,  but,  so  negligently  conducted  kimaeK 
in  the  premises,  that,  afterwards  a  judgment  was  rendered  in  the  aid 
Supreme  Court,  against  the  plaintiff  in  this  suit,  upon  failure  to  aower, 
for  about,  and  as  near  as  the  plaintiff  in  this  suit  can  state,  the  sum  of  one 
hundred  dollars.  Wherefore  the  plaintiff  demands  judgment  against 
the  defendant,  for  one  hundred  dollars. 


262.  A  more  general  form  of  declaring  against  an  oHomeyfor  negS- 
gence  in  condticting  an  action  at  the  plaintiff^ s  suit  against  a  defed- 
ant. 

That  heretofore,  and  on  or  ako«t  the  day  erf  ,  tfce  i^ 

fiff  retained  and  employed  the  defendant,  then  and  still  being  an  attor- 
ney 6[  the  Supreme  Court,  to  prosecute,  for  the  plaintiff,  and  coodaet 
an  action,  in  the  Supreme  Court,  at  the  suit  of  the  said  plaintiff,  dgM 
G«  D.,  for  the  recovery  of  a  large  sum  of  money  due  from  tbe  saidC. 
t>.  to  the  plaintiff  on  contract.    And  the  said  defendant  then  and  theie 
accepted  the  said  retainer  and  employment ;  and  pursuant  thereto  aos- 
ed  an  action,  in  the  Supreme  Court  to  be  commenced  against  the  siid 
C.  D.,  on  behalf  of  the  said  plaintiff,  as  plaintiff  therein,  by  the  service 
upon  the  said  C.  D.  of  a  summons  and  complaint,  in  the  sud  actioiL 
But  that  the  said  defendant,  in  the  further  progress  of  the  said  actiooj 
so  negligently  conducted  the  same,  that,  from  the  mere  negligences 
the  said  defendant,  the  said  plaintiff  was,  afterwards  non-suited  ifl  toe 
said  action ;  and  judgment  was  thereupon,  and  from  the  mere  n^- 
gence  of  the  defendant,  rendered  against  the  said  plaintiff  in  this  sait, 
for  costs,  in  favor  of  the  said  C.  D.,  and  the  plaintiff  was  further  great- 
ly delayed  in  the  collection  of  the  sum  due  to  him,  as  aforesaid,  from 
the  said  C.  D.,  and  was,  also,  put  to  great  expense  and  trouble  in  the 
prosecution  of  the  said  suit  against  the  said  C.  D. 

Wherefore,  the  said  plaintiff  demands  judgment  against  the  said  de- 
fendant, for  — <—  dollars. 
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263.       On  the  warranty  of  soundness  of  a  horse,  on  the  sale  thereof. 

That  heretofore,  and  on  or  about  the day  of ,  the  plaintiff 

purchased  from  the  defendant,  and  the  defendant  then  sold. to  the  plain- 
titf  a  certain  bay  horse,  for  a  price  then  agreed  upon,  by  and  between 
the  said  parties,  and  paid  by  the  said  plaintiff  therefor.  And  on  such 
sale,  and  as  part  of  the  contract  thereof,  the  defendant  promised  to  the 
plaintiff  that  the  said  horse  was  sound ;  whereas,  in  fact,  the  said  horse 
was  at  the  time  of  such  purchase  and  sale,  unsound  ;  and  by  reason 
thereof  was  of  little  or  no  value  to  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for 
>         dollars. 

264.  The  like  on  om  exchange  of  horses. 

That  heretofore,  and  on  or  about  the day  of the  plaintiff 

and  defendant  exchanged  a  horse  of  the  said  plaintiff  for  a  mare  of  the  ' 
•aid  defendant,  and  a  certain  sum  then  agreed  upoa  between  the  said 
parlies,  as  the  difierence  between  the  value  of  the  said  mare  and  of  the 
mi\A  borse,  paid  by  the  defendant  to  the  plaintiff ;  and  ot  such  excbangey 
tad  as  part  of  the  contract  thereof,  the  defendant  warranted  tha  said 
mare  to  be  sound.  Whereas,  in  truth,  the  said  mare  was  then  ansoimd^ 
and  by  reason  thereof,  of  little  or  no  value  to  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for 
dollars. 

265.  Against  a  bailee^  for  not  taking  care  of  and  returning  goods  en- 

trusted  to  kis  care* 

That  heretofore,  the  plaintiff  deposited  with  the  defendant,. and  the 
defendant  accepted  and  received  from  the  plaintiff,  a  certain  silvet 
watch,  of  the  value,  as  nestHy  as  the  plaintiff  can  estimate  the  same,  of 
twenty -five  dollars,  to  be  kept,  by  the  defendant,  with  ordinary  care 
tod  diligence,  and  to  be  by  him  returned  to  the  plaintiff  on  request. 

Yet,  although  the  plaintiff  afterwards  and  before  the  commencement 
of  this  action  requested  the  said  defendant  to  return  the  said  watch,  yet 
he  had  so  negligently  discharged  his  trust  as  such  bailee,  thereof,  tiiat 
through  mere  carelessness  and  negligence  he  had  lost,  and  so  did  not, 
and  could  not  return  the  same. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for 
«-—  dollars* 
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266.     Om  an  implied  warranty  of  title  to  pertonal  property y  by  iha 

vendor. 

That  heretofore,  and  on  or  about  the  — —  day  of ,  the  plaintiff 

purchased  of  the  defendant,  and  the  defendant,  at  the  same  time 
place  sold  to  the  plaintiff,  as  of  his  own  proper  goods  and  chattels, 
barrels  of  wheat  flour,  at  a  certain  price,  agreed  upon  and  paid  by 
plaintiff  therefor.     Whereas,  the  said  ten  barrels  of  flour  were,  at  the 
time  of  such  sale,  the  proper  goods  and  chattels  of  A.  B. ^  and  the  said 
sale  was  wholly  without  any  right  or  authority  to  make  the  same  on  the 
part  of  the  said  defendant. 

Wherefore  the  plaintiff  demands  judgment  against  the  said  defendant 
for  — —  dollars. 


267.  Another. 

The  same  as  the  last,  except  the  conclusion,  and  then  say:  and  the 
said  A.  B*,iiath  demanded  and  required  payment  for  the  said  ten  bar- 
rels of  flour,  to  be  made,  by  the  said  plaintiff,  to  him  the  said  A.  B^ 
and  the  said  plaintiff  has  been  obliged  to  pay,  and  has  paid  him  the  soid 
A.  B.  therefor. 

Wherefore  &c.,  (as  above.) 

268.  Against  a  uaich-repaireTf  for  losing  a  watch  delivered  to  ha  re- 

paired. 

That  the  defendant,  being  by  trade  a  watch-repairer^  the  plaintiff, 
heretofore,  deposited  with  him  a  certain  gold  watch,  of  the  ipaloe,  as 
nearly  as  the  plaintiff  can  estimate  the  same,  of  one  hundred  dollars, 
to  be  repaired  by  the  defendant,  for  a  reasonable  reward  to  be  paid  to 
him  therefor,  who,  at  the  same  time,  accepted  the  same  for  that  par- 
pose.  But  the  defendant  so  negligently  kept  the  said  watch,  that, 
through  bis  neglect  and  want  of  proper  care  and  diligence  in  the  keep- 
bg  thereof,  the  said  watch  became  and  is  wholly  lost  to  the  plaintiff. 
Wherefore  thev  said  plaintiff  demands  judgment  against  the  defendant, 
for  — -  dollars. 
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5269.  Against  a  tailor ^  for  had  work. 

That  the  defendant,  being  by  trade  and  profession  a  tailor,  the  plain- 
tifT,  heretore,  depositexl  with  him  cloth  and  materials,  for  the  making  of 
a  coat  by  the  said  defendant,  for  the  plaiptiff ;  and  the  defendant  then 
accepted  and  received  the  said  cloth  and. materials,  to  be  by  the  defend- 
ant manufactured  into  a  coat  for  the  said  plaintiff,  for  a  reasonable  reward 
to  be  paid  by  the  plamtiff  to  the  defendant,  therefor.  Yet  the  defendant 
so  unskilfully  cut  the  said  cloth  and  manufactured  the  same,  that  the 
said  cloth  and  materials,  by  occasion  of  unskilful  cutting  and  manufac- 
ture, became  and  were  of  no  value,  or  of  greatly  diminished  value,  to 
the  plaintiff.  Wherefore  he  demands  judgment  against  the  defendant, 
for dollars. 


ON  BILLS  OF  EXCHANGE. 

270.  Drawer y  being  payecj  against  acceptor. 

That  the  plaintiff,  heretofore,  made  his  bill  of  exchange^  directed  to 
the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  plain- 
tiff, [or,  to  the  order  of  the  plaintiff,]  fifly  dollars,  two  months  after 
date,  [or,  after  sight :]  and  the  said  defendant  accepted  the  said  bill. 
And  although  the  said  period  had  elapsed,  before  the  commencement 
of  this  action,  yet  the  said  defendant  has  not  paid  the  said  sum  of  fifty 
dollars,  pursuant  to  his  said  acceptance.  Wherefore  the  plaintiff  de- 
mands judgment  against  the  defendant,  for dollars. 

271.  Drawer^  not  being  payee,  against  acceptor* 

That  the  plaintiff,  heretofore,  made  his  bill  of  exchange,  and  thereby 
required  the  defendant  to  pay  to  one  John  Doe,  or  order,  fifty  dollars, 
ten  days  after  date ;  [or,  after  sight  ;J  and  the  said  defendant  accepted 
the  said  bill.  And  although  the  said  bill  became  due  before  the  com- 
mencement of  this  action,  and  when  it  became  due  was  presented  to 
the  defendant  for  payment,  yet  the  defendant  did  not  pay  the  same, 
and  the  said  bill  was,  afterwards,  and  before  the  commencement  of 
this  action,  returned  to  the  plaintiff.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant,  for  —  dollars. 

[Appendix.]  8 
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272.  Indorsee  against  acceptor. 

That  heretofore^  one  John  Doe  .made  his  bill  of  exchange,  and  then- 
by  required  the  defendant  to  pay  to  the  said  John  Doe,  for,  Richard 
Roe,]  or  order,  fifty  dollars,  one  month  after  the  date  thereof;  [or, 
after  sight ;]  and  the  said  defendant  accepted  the  said  bill  :  and  the 
said  John  Doe  [or,  Richard  Roe,]  then  indorsed  the  said  bill  to  Job 
Smith,  who  then  indorsed  the  same  to  James  Taylor,  who  then  indorsed 
the  same  to  the  plaintiff.  And,  although  the  said  bill  had  become  doe 
before  the  commencement  of  this  action,  yet  the  said  defendant  loth 
not  paid  the  same.  Wherefore  the  plaintiff  demands  judgment  againsi 
the  said  defendant,  for  — —  dollars. 


273.  Payee  agaimt  drawer. 

That,  heretofore,  the  defendant  made  his  bill  of  exchange,  and  there- 
by required  one  John  Doe  to  pay  to  Richard  Roe,  or  order,  fifty  dollais^ 
one  month  after  the  date  thereof.     And  the  said  Richard  Roe  then  ia- 
dorsed  the  said  bill  to  one  John  Smith,  who  then  indorsed  the  saoe 
to  the  plaintiff.  And  the  same  was  then  presented  to  the  said  John  Doe 
for  acceptance,  who  duly  accepted  the  same.     And  afterwards,  whei 
the  said  bill  became  due,  and  before  the  commencement  of  this  actioa, 
the  plaintiff  caused  the  said  bill  to  be  again  presented  to  the  said  Jolm 
Doe,  for  payment ;  who  did  not  then  pay,  and  has  not  since,  paid  the 
same.    And  the  plaintiff,  thereupon,  caused  due  notice  of  such  denand 
and  non-payment,  and  that  the  plaintiff  would  look  to  the  said  defend- 
ant for  payment  of  the  said  bill,  to  be  given  to  the  said  defendant; 
yet  the  defendant  hath  not  paid  the  said  sum  of  money  to  the  said 
plaintiff.    Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant, for dollars. 


274.  The  like,  for  non-ncceptance* 

The  same  with  the  last,  down  to,  and  including  the  statement  of  pre- 
sentment for  acceptance  ;  then  say,  and  the  said  John  Doe,  then  refu- 
sed to  accept  the  same  ;  of  which,  and  that  the  plaintiff  would  look  to 
the  defendant  for  payment  thereof,  the  said  defendant  caused  due  notice 
to  be  giyen  to  the  defendant,  and  although  the  time  for  the  payment  of 
said  the  bill  had  elapsed  before  the  commencement  of  this  action,  yet 
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the  said  defendant  hath  not  paid  the  said  sum  of  money  to  the  plain- 
tiff.   Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
^     for dollars. 


275.  Indorsee  against  iiidorser. 

That,  heretofore,  one  John  Doe  made  his  bill  of  exchange,  and 
thereby  required  one  Richard  Roe  to  pay  to  the  said  John  Doe  [or,  to 
C.  D.  or  order,]  fifty  dollars,  ten  days  after  sight  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  action;  and  the  said 
John  Doe  [or,  C.  D.|  then  indorsed  the  said  bill  to  the  defendant,, who 
then  iadorsed  the  same  to  the  plaintiff;  and  the  same  was  then  present* 
ed  to  the  said  John  Doe  for  acceptance,  who  thereupon  acoepted  the 
same  ;  and  afterwards,  and  when  the  said  bill  became  due,  the  plaintiff 
•caused  the  same  to  be  again  presented  to   the  said  John  Doe  for  pay- 
ment, who  did  not  then,  nor  has  he  since  paid  the  same ;  and  the  plain- 
tiff caused  due  notice  of  such  presentment  for  payment  and  non-pay- 
ment, and  that  the  plaintiff  would  look  to  him  for  the  payment  of  the 
said  bill,  to  be  given  to  the  said  defendant :  yet  the  defendant  hath 
not  paid  the  same.    Wherefore,  &c. 

PN  PROMISSORY  NOTES. 
276.  Payee  against  maker. 

That  heretofore  the  defendant  made  his  promissory  note,  and  thereby 
promised  to  pay  to  the  plaintiff,  or  order,  fifty  dollars,  thirty  days  after 
the  date  thereof,  which  time  had  elapsed  before  the  commencement  oj 
this  action  ;  yet  the  defendant  hath  not  paid  the  same.  Wherefore  the 
plaintiff  demands  judgment  against  him  for dollars. 


277.  Indorsee  against  maker. 

That  the  defendant  heretofore  made  his  promissory  note,  and  thereby 
promised  to  pay  to  A.  B.,  or  order,  seventy-five  dollars,  three  motiths 
after  the  date  thereof;  which  time  bad  elapsed  before  the  commence* 
ment  of  this  action  ;  and  the  said  A.  B.  then  indorsed  the  said  note  to 
the  said  plaintiff;  yet  the  said  defendant  hath  not  paid  the  said  note  to 

the  said  plaintiff.     Wherefore  the  plaintiff  demands  judgment  against 

the  defendant  for dollars. 
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278.  Indorsee  against  indorser. 

That  one  John  Doe^  heretofore,  made  his  promissory  note,  and  there- 
by promised  lo  pay  to  the  defendant  or  order,  fifty  dollars,  thirty  days 
after  the  date  thereof,  and  the  said  defendant  then  indorsed  the  same  to 
the  said  plaintiff.     And  although  the  said  note  had  become  due  before 
the  commencement  of  this  suit,  and  when  the  same  became  due,  was 
duly  presented  to  the  said  John  Doe  for  payment ;  yet  the  said  John 
Doe  did  not  then  pay  and  has  not  yet  paid  the  same ;  of  which  present- 
ment of  the  said  note  for  payment,  and  of  .the  non-payment  thereof,  and 
that  the  plaintiff  would  look  to  him  for  payment,  the  plaintiff  caused 
due  notice  to  be  given  to  said  defendant ;  yet  the  said  defendant  hath 
not  paid  Ihe  said  note  to  the  said  plaintiff.    Wherefore  the  plaintiff 
demands  judgment  against  the  defendant  for  —  dollars. 

The  same  forms  may  be  used  on  a  note  payable  to  bearer,  or  to  A.  B. 
or  bearer,  and  transferred  by  indorsement;  only  describing  the  note  to 
be  payable  to  the  bearer;  or,  to  A.  B.,  or  bearer,  as  the  case  may  be. 


279.  Holder  against  maker^  on  a  note  payable  to  bearer^  not  indorsed. 

That,  heretofore,  the  defendant  made  and  delivered  to  one  John  Doe, 
his  promissory  note,  and  thereby  promised  to  pay  to  John  Doe,  or  bear- 
er, for,  to  the  bearer,]  fifty  dollars,  three  months  afler  date.  And  the 
said  John  Doe  transferred  the  said  note  by  delivery  thereof^  and  the 
same  afterwards  came  to  the  hands  and  possession  of  the  plaintiff^  as 
the  true  and  lawful  holder  and  bearer  thereof;  and  although  the  said 
note  had  become  due  and  payable,  before  the  commencement  of  this 
action ;  yet,  the  said  defendant  hath  not  paid  the  same  to  the  said  plain- 
tiff. Wherefore  the  plaintiff  demands  judgment  against  Xte  defendant 
for  —  dollars. 

5J80.  Common  Counts,  {as  formerly  ttrmed,) 

That,  before  the  commencement  of  this  suit,  the  defendant  was,  and 
still  is,  indebted  to  the  plaintiff,  in  (as  nearly  as  the  plaintiff  can  esti- 
mate the  same,)  the  sum  of dollars,  fbr  the  use  and  occupation 

of  a  certain  dwelling  hous^  and  piece  of  land,  which  he  held  of  the 
plaintiff,  and  occupied  by  the  plaintiff's  assent  and  permission  ;  yet,  the 
defendant  hath  not  paid  the  same.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for dollars. 
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281.  The  forms  of  common  counts  given  in  the  Treatise,  vol.  2,  pa- 
ges 70,  71,  72,  73  and  74,  are  still  proper.  If,  in  any  case,  there  has 
been  no  request,  in  form  or  substance,  on  the  part  of  the  defendant,  ac- 
tually made,  the  allegation  of  request  should  be  omitted.  Such  cases 
most  frequently  occur,  where  money  has  been  received  by  the  defend- 
ant, which  he  is  under  obligation  to  pay  to  the  plaintiff;  which  is  call- 
ed money  had  and  received  by  the  defendant,  to  the  use  of  the  plaintiff; 
and  in  such  case  no  request  in  form  or  substance,  is  necessary.  In  the 
form  given  for  use  and  occupation  is  omitted  the  allegation  of  a  promise 
to  pay,  which  it  is  not  necessary,  in  that,  or  in  the  other  forms  above 
referred  to,  to  state.  The  plaintiff  is  usually,  in  these  cases,  obliged  to 
rely  on  a  promise  which  the  law  implies,  for,  generally,  none  is  made 
in  form.  But  a  promise  implied  by  law  need  not  be  stated;  it  is  suffi- 
cient if  the  facts  are  so  stated  that,  from  them,  the  law  implies  the  pro- 
mise. When  I  purchase  goods  at  a  store  where  I  am  accustomed  to 
trade  on  credit ;  or,  in  general,  when  I  purchase  goods  of  a  dealer  pn 
credit,  or,  where  I  have  work  done  for  me  by  a  mechanic,  and  the  like, 
I  do  not,  in  terms,  make  an  actual  promise  to  pay ;  but  it  is  understood, 
and  the  law  implies  it.  And  there  is  no  impropriety  in  stating  the  pro- 
mise as  actually  made,  except  that  arising  from  the  fact  that  the  com- 
plaint is  sworn  to,  and  seems  des^ned  by  the  Code,  to  contain  the  lit- 
eral truth,  in  its  statement  of  facts  ;  leaving  the  legal  inferences  there- 
from which  it  was  heretofore  customary  to  state,  to  be  implied  by  the 
law. 


S82.  Conversion  of  personal  property  ;  {formerly  called  trover,) 

That,  heretofore,  the  plaintiff  was  possessed,  as  of  his  own  property, 
of  a  certain  horse,  which  afterivards  came  to  the  hands  and  possession 
of  the  defendant ;  who,  before  the  commencement  of  this  action,  wrong- 
fully converted  the  same  to  his  own  use,  the  property  of  the  plaintiff, 
still  remaining  therein.  W  herefore  the  plaintiff  demands  judgn^nt 
against  the  defendant  for dollars. 


283.  The  like^  where  the  plnntiff^s  interest  in  the  property  was  only 

special. 

That,  heretofore,  the  plaintiff  was  possessed,  as  special  owner,  of 
[name  the  property,]  which  afterwards  came  to  the  hands  of  the  de- 
fendant, who  before  the  commencement  of  this  action,  wrongfully  con- 
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yerted  and  disposed  of  the  same^  to  his  own  use  ;  the  interest  and  right 

of  the  plaintiff  still  continuing  therein.     Wherefore,  &c. 


5t84.    The  like^  where  the  plaintiff  was  never   in   possession   of  the 

property^  though  entitled  to  it, 

«_ 
Thaty  the  plaintiff,  being  the  general  owner  of,  [state  the  property-,] 

the  defendant  before  the  commencement  of  this  action,  wrongfully  cod- 
yerted  and  disposed  of  the  same  to  his  own  use.    Wherefore,  &c. 

285.  Or, 

That  heretofore,  the  plaintiff  being  special  owner  of,  [state  the  pro- 
perty,] the  defendant,  (&c.,  as  in  the  last.) 


ANSWERS. 


286.  Commencement  of  Answer. 

Justice's  Court.    Before  A,  B.,  Justice. 

Ja^es  Jackson,  \ 

ag^st  >  Answer. 

Richard  Roe.      ) 

The  defendant  answers  the  complaint  of  the  plaintiiF,  and  says; 
That,  &c. 

The  answer  has  no  prayer  for  judgment,  or  conclusion  to  the  coun- 
try or  other  formal  termination.  It  ends  with  the  close  of  the  statement 
of  defence. 

If  the  defendant  has  several  defences  to  the  same  matter  of  the  com- 
plaint, he  may,  after  having  stated  one  defence,  commence  the  next  in 
this  manner.  *        *         , 

And  the  defendant  further  answers  to  the  aforesaid  matter  of  the 
complaint  of  the  plaintiff:  That,  &c.,  stating  the  defence,  and  so  on, 
as  often  as  required. 
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ANSWERS  IN  DENIAL. 

287.  That  he^  the  defendant^  did  not  make  the  contract  mentioned 
in  the  complaint. 

Or, 

That  he,  the  defendant,  did  not  make  the  contract  relative  to  the 
worky  first  in  the  said  complaint  alleged,  as  therein  stated. 

288.  Or, 

That  the  said  plaintiff  did  not  sell  to  the  defendant  the  said,  [men- 
tioning or  ennmeratmg  the  articles  or  property  as  they  are  set  forth  in 
the  complaint ;  and  if  there  are  several  of  them,  say,  or  any  of  themy] 
as  alleged  in  the  said  complaint.  [Or,  if  it  be  intended  to  admit  any 
of  the  articles  or  property,  then  name  in  the  specification  of  the  articles 
mentioned  in  the  answer,  those  only,  that  it  is  intended  to  deny.] 

289.  To  complaint  for  money  lent. 

• 

That  the  plaintiff  did  not  lend  or  advance  to  the  defendant,  the  sum 
of  money  in  his  complaint,  in  that  behalf  mentioned,  nor  any  part 
thereof.    [Or,  if  it  is  not  intended  to  deny  the  whole  instead  of  <^  nor 

any  part  thereof. ^^  say :  But  only  the  sum  of dollars,  part  of  the 

sum  in  the  said  complaint  mentioned  in  that  behalf.] 

290.  To   complaint^  for  money  paid  and  expended   to  the  use  of  the 

defendant. 

That  the  said  plaintiff  did  not  pay,  or  expend,  to  the  use  of  the  de- 
fendant, the  said  sums  of  money  in  his  complaint  in  that  behalf  men- 
tioned, or  any  part  thereof.  [Or,  as  before,  if  it  be  intended  to  admit 
a  part,  instead  of  **  or  any  part  thereof y^  say,  except  as  to  the  sum  of 
-,  part  of  the  said  sum  therein  mentioned  in  that  behlalf. 
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291.      To  complaint  for  money  had  and  received  to  the  use  of  the 

plaintiff. 

That  the  defendant  did  not  receive  to  the  use  of  the  plaintiflT,  tie 
sums  of  money  in  the  said  complaint  in  that  behalf  mentioned,  nor  any 
part  thereof,  [or,  if  it  be  intended  to  admit  some  part,  instead  of  the 
words,  **  nor  any  part  thereof,"  say,  except  as  to  the  sum  of dol- 
lars, part  of  the  said  sum  in  the  said  complaint,  in  that  behalf  men* 
tioned. 


292.  To  complaint  for  work  and  labor. 

That  the  plaintiff  did  not  perform  for  the  defendant,  and  with  his  as- 
sent, the  work  and  labor  mentioned  in  the  complaint,  or  furnish  the 
materials  therefor  or  any  part  thereof ;  or,  if  the  denial  is  not  mtead- 
ed  to  extend  to  the  whole,  instead  of — nor  any  part  thereof— say  ex- 
cept as  to,  &c.,  describing  the  part  admitted  ; 


293.  Or^ 

That  the  plaintiff  did  not  perform,  for  the  defendant,  the  woHcanJ 
labor,  or  services,  or  furnish  the  materials  in  the  complaint  mentioned, 
under  a  special  contract  that  the  plaintiff  should  do  all  the  mason  wort} 
and  supply  the  materials  therefor  to  a  certain  house  of  the  defendaat, 
situate  at  Saratoga  Springs,  and  in  the  said  contract  particularly  men- 
tioned, and  on  which  was  done,  and  in  which  business  was  supplied 
whatever  work^  labor  and  materials,  mentioned  in  the  complaint,  were 
done  or  supplied  by  the  plaintiff  for  the  defendant ;  for  the  performance 
of  which  work,  and  supplying  the  necessary  materials  therefor,  it  was, 
by  the  said  contract,  agreed  that  the  defendant  should  pay  to  the  plain- 
tiff the  sum  of dollars;  [or  whatever  other  rate  of  compensation 

was  agreed  upon  J  which  contract  remains  unperformed  on  the  part  of 
the  plaintiff. 

And  the  defendant  further  alleges,  that  he  has  sustained  damages  bj 
occasion  of  the  non-performance  of  the  said  contract,  on  the  part  oi 
the  defendant,  as  nearly  as  he  can  estimate  the  same,  to  the  sum  of — ' 
dollars,  which  he  will  claim  by  way  of  recoupment,  against  any  daim 
for  the  said  work  and  materials,  to  be  established  by  the  plaintiff. 
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294.  Answer  of  tender,  before  suit  brought.    . 

That  the  defendant  denies  the  performance  by  the  plaintiff,  for  the 
defendant,  of  the  work  and  labor  in  the  said  complaint  mentioned,  ex- 
cept to  the  amouht  of  ten  dollars,  including  all  interest  thereon  accrued 
up  to  the  commencement  of  this  action ;  [Or,  denies  that  the  plaintiff 
paid  and  expended  to  the  use  of  the  defendant,  the  sum  of  money  in 
his  complaint  mentioned,  or  any  part  thereof,  except  to  the  sum  of  ten 
dollars,  including  therein  the  interest  of  the  money  so  paid,  up  to  the 
commencement  of  this  action :    Or,  denies  that  the  plaintiff  sold  and 
delivered  to  the  defendant,  the  said  goods  in  his  complaint  mentioned, 
except  to  the  value  of  ten  dollars,  including  the  interest  accrued  there- 
on up  to  the  commencement  of  this  action  :  Or,  denies  that  the  defend- 
ant has  received,  to  the  use  of  the  plaintiff,  the  money  in  his  complaint 
mentioned,  or  any  part   thereof,  except  to  the  sum  of  ten  dollars,  in- 
cluding the  interest  thereon  accrued  up  to  the  commencement  of  this 
action:  Or,  that  before  the  commencement  of  this  action,  the  defendant 
had  paid  and  satisfied  to  the  plaintiff,  the  whole  of  his  demand,  men- 
tioned in  his  complaint,  except  the  sum,  including  all  interest  thereon 
accrued  up  to  the  commencement  of  this  action,  of  ten  dollars.]    And 
that  as  to  the  said  sum  of  ten  doyars,  the  defendant,  before  the  com- 
mencement of  this  action,  and  on  or  about  the day  of — ^,  tendered 

and  offered  to  pay  to  the  said  plaintiff,  the  said  sum  of  ten  dollars, 
which  the  plaintiff  refused  to  receive :  and  that  the  defendant  has  ever 
since  been,  and  still  is,  ready  and  willing  to  pay  to  said  plaintiff,  the 
said  sum  of  ten  dollars ;  and  now  brings  the  same  into  court  here, 
ready  to  be  paid  to  the  plaintiff. 

Note.  Instead  of  saying  **  Including  all  interest  thereon  accrued  up 
to  the  commencement  of  this  action,"  it  is  equally  proper,  and  may 
sometimes  be  necessary  to  say,  ^^  including  all  interest  thereon  accrued, 
up  to  the  time  of  the  tender  herein  after  mentioned?'* 

295.  We  have  before  given  the  form  of  an  answer  of  title  to  real 
property,  which  supersedes  the  justice's  jurisdiction.  If  the  complaint 
alleges  other  matter,  as  for  example,  the  taking  and  conveying  away 
of  personal  property,  the  answer  may  be  as  follows : 


1 
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Answer  of  title  to  real  property^  and  denying  injury  to  personal  pro- 
perty. 

As  to  the  taking  and  conveying  away  the  said  [mention  the  property, 
as  it  is  designated  in  the  complaint ;]  that  he  is  not  guilty  thereof,  nor 
of  any  part  thereof.  And  as  to  the  breaking  and  entering  of  the  said 
close,  [&c.,  as  in  the  complaint;]  that,  at  the  time  the  said  trespas 
is,  by  the  said  complaint,  supposed  to  have  been  committed,  the  said 
close,  in  the  said  complaint  mentioned,  were  the  close  and  real 
property  of  the  said  defendant :  [or,  were  the  close  and  real  pro- 
perty of  A.  B,,  and  not  of  the  said  plaintiff;  and  that  by  the  permisaoo 
and  assent  of  the  said  A.  B.,  the  said  defendant  entered  the  same,  asd 
did  the  acts  relating  thereto,  complained  of  by  the  said  plaintiff.] 


REPLY. 

296.  Reply  to  an  answer  of  infancy. 

103.  Justice's  Court.    Before  A.  B.,  Justice. 

James  Jackson,  ^ 

ag^st  >  Reply. 

John  Doe.  ) 

The  said  plaintiff  replies  to  the  plea  of  the  defendant,  allying  that 
be  was  an  infant  under  the  age  of  twenty-one  years  at  the  time  of  ma- 
king the  promise  complained  of  by  the  plaintiff;  that  after  tbede. 
fendant  became  of  the  full  age  of  twenty-one  years,  he  ratified  and 
confirmed  the  said  promise,  in  the  said  complaint  of  the  said  plaintiff* 
mentioned. 


297.  Or, 

That  the  articles  in  the  said  complaint  mentioned,  were  necessaries 
for  the  said  defendant,  at  the  time  of  the  sale  and  delivery  thereof,  as 
set  forth  in  the  said  complaint. 


.J 
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298.  To  an  answer  of  the  statute  of  limitations. 

% 
\ 

That  after  the  statute  limitation  had  become  a  bar  to  the  demand  of 
the  said  plaintiff,  as  set -forth  in  said  answer,  the  defendant,  by  wri- 
ting signed  by  him,  acknowledged  himself  still  indebted  to  the  plaintiff 
for  the  cause  of  action  stated  in  the  said  complaint  of  the  plaintiff;  [or, 
by  a  writing,  subscribed  by  him,  promised  to  the  plaintiff  to  pay  the  said 
d6bt,  for  the  non-payment  of  which  the  plaintiff  has  complained  .against 
him  in  this  action.] 

2£^9.  If  the  defendant,  in  an  action  for  an  injury  to  real  property,  sets 
up  by  his  answer,  title  thereto  in  himself  or  another,  that  does  not  ab- 
solutely suspend  the  justice's  jurisdiction,  even  though  security  be  given 
as  required  by  the  act,  provided  the  plaintiff,  immediately  on  the  ans- 
wer being  put  in,  by  his  reply  new  assigns  the  injury  as  done  to  other 
premises  ;  which  he  may  do,  provided  the  complaint  be  so  general  as 
not  to  describe,  particularly,  the  premises  for  which  the  action  is  really 
brought;  and  provided  the  defence  of  title  does  not,  in  truth,  apply  to 
the  premises  intended  by  the  plaintiff.  * 

The  reply  of  new  assignment  may  be  as  follows : 


300.  Reply ^  new  ctssigning  the  premises  claimed  by  the  plaintiff  to  have 

been  injured  by  the  defendant. 

That  the  premises  mentioned  in  the  complaint  of  the  plaintiff,  are  a 
piece  of  land  situate  in  the  town  of  [the  same  town  named  in  the  com- 
plaint] bounded  and  described  as  follows :  to  wit,  [giving  the  descrip- 
tion in  any  such  way  as  to  distinguish  it,]  which  is  another  and  differ- 
ent parcel  of  land  from  that  mentioned  in  the  answer  of  the  defendant 
in  this  action. 

If  the  defendant  still  relies  on  his  defence  of  title,  be  must  put  in  his 
answer  of  title  to  this  new  assignment. 

The  plaintiff  may,  in  the  same  manner,  new  assign  the  trespass,  in 
any  case,  where  the  defendant  puts  in  an  answer,  which  would  be  a 
good  defence,  as  to  some  land  in  the  same  town,  in  which  the  land 
mentioned  in  the  complaint  is  therein  stated  to  be,  though  not  a  good 
defence  as  to  that  for  injury  to  which,  the  plaintiff  really  complains. 
And  whenever  the  plaintiff  new  assigns  the  cause  of  action,  by  his  re- 
ply, the  defendant  must  answer  again,  to  the  new  assignment. 
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DEMURRER. 
301,  Form  of  demurrer  to  the  complaint. 

Justice's  Court.    Before  A.  B.,  Justice* 

James  Jackson  ) 

ag*st         >  Demurrer. 
John  Dt)e.        ) 

The  defendant  says,  that  the  complaint  of  the  plaintiff  is  insufficient 
in  law  to  maintain  his  action ;  for  the  reason  that  it  appears  on  the 
face  thereof,  that  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant. \Ory  that  the  court  has  no  jurisdiction  of  the  subject  of  the 
action.  Or,  that  the  plaintiff  has  no  legal  capacity  to  sue.  Or^  that 
there  is  another  action  pending  between  the  same  persons  for  the  same 
cause.  Or,  that  there  is  a  defect  of  parties  plaintiff,  in  this  action.  Or^ 
Or  that  there  is  a  defect  of  parties  defendant,  in  this  action.  Or^  that 
several  causes  of  action  are  improperly  joined  therein.  Or^  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.] 

Any  one  of  these  causes,  if  truly  assigned,  is  sufficient,  (^  122,)  and 
the  defendant  may  assign  as  many  of  them  as  exist,  in  the  same  de- 
murrer- and  indeed,  if  he  joins  one  or  more  of  the  said  causes,  which 
do  not  in  fact  exist,  with  one,  or  more,  that  do  exist,  the  demurrer 

f  ' 

will  be  sustained.  And  these  are  the  only  causes  of  demurrer,  that  the 
law  recognizes.  Formerly  there  might  be  a  demurrer  to  any  other 
pleading,  and  for  many  other  causes.  Now  it  is  confined  to  the  com- 
plaint ;  and  to  the  causes  above  enumerated. 


INDEX 

TO  THE  FORMS  IN  THE  ORIfUNAL  WORK,  THIRD  EDITION, 
WHICH  ARE  STILL  APPROPRIATE,  AND  IN  THE  APPENDIX. 


[i.  refen  to  Uie  fir«t  vol.;  ii.  to  theueond,  and  a.  ^o  the  Appendix] 

Note.    In  th$  reftrenee*  to  the  jipptndix,  the  figureM  detignat$  the  number  of  the 
paragraph. 


ARBITRAMENT  AND  AWARD,  aqswer  of, ii.  222 

oomplaiat  for  revoking  submission,     ii.    75 

on  ftward, • ii.    78 

oath  to  party  on  application  for  snbpcena  for, « . .  ii.  235 

subposna to  appear  on, ii.  235 

oath  to  witnesses, ii.  236 

ACKNOWLEDGMENT,  oertifioates  of, ii.  391  396 

Ad JOURNMENT,  form  of  oath  on  application  for, ii.  302 

form  of  justification  of  sureties  on,  and  oath, ii.  309 

AFFIDAVIT^  form  of,  for  short  summons,  by  a  non-resident, i.  503 

against      do        i.  504 

for  a  warrant,  not  on  contract ,. i.  515 

on  contract, i.  516 

for  attachment  under  Revised  Statutes, i.  525 

non-imprisonment  act, i.  527 

subpoena  for  witness,  to  make, i-  538 

that  the  justice  is  a  material  witnesS|. ii*  102 

of  justification  of  bail  on  adjournment, ii.  309 

to  obtain  discharge  from  jail, ii.  556 

AFFIRMATION,  form  of, i.  5J3 

ANSWER.    Of  lioense,  for  injury  to  real  property,  (omitting  prayer  for  judg- 

mAt,)   •...••. ••••• • ii.    14 

former  recovery  for  same  cause, ii.  162 

set  ^tt  in  former  suit  (omitting  the  name  of  the  plea,)  ........  ii.  163 

former  suit  where  plaintiff  ought  to  set  off,  (like  ombsion>) ....  ii.  163 

former  suit  and  judgment  for  defendant,  for  same  cause, ii.  164 
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ANSWER,         that  the  canse  of  action  was  matter  of  defence  in  a  fonner  suit 

(omit  form  of  action  "  trespass  on  the  caae/') ii.  173 

statute  of  limitationsy ii.  205 

release,  (omit  profert,) • ii.  219 

arbitrament  and  award, ii.  222 

accord  and  satisfaction, U.  237 

tender  of  specific  articles, ii.  244 

infancy, «• ii.  267 

jostification  of  taking  and  impounding  cattle, ii.  267 

by  party  to  execntion,  (omit  statements  of  form  of 

action,) ii.  268 

defect  of  partition  fence,- . •• ii.  270 

that  close  was  a  public  highway, » U.  270 

that  suit  is  commenced  in  a  wrong  town,  (omit  ""  because  he 

says,") u.  125 

of  privilege  as  attorney  of  the  supreme  court, ii.  126 

coverture  of  plaintiff  (omit  *^  because  Ke  says,") ii.  127 

of  defendant  (same  omission,) .  .«••..... ii.  127 

another  action  pending  for  the  same  cause,  (omit  as  above,)-  ••  ii.  127 
prior  suit  by  defendant,  in  which  plaintiff  is  required  to  set  off 

his  demand,  (same  omission,) ••••.  ii.  129 

form  of, A.  167 

to  oomplaint  for  trespass  to  real  property,  claiming  title, a.  102 

commencement  of, • a.  138  286 

of  non-joinder  of  tenant  in  common  of  personal  property  as  plain- 
tiff.   A.  140 

the  like  as  to  part,  and  denial  as  to  the  residue, A.  l41 

the  like  to  complaint  for  conversion  of  personal  property, a.  142 

of  non-joinder  of  tenant  in  common  of  real  property, a.  143 

of  joint  promissor, a.  144 

as  to  part,  and  dental  as  to  resi- 
due,  A.  146 

of  setoff, a.  171 

with  other  matter  of  defence, a.  171 

of  a  debt  due  from  assignori  before  notice  of  assign- 
ment,    A.  174 

of  title,  to  oomplaint  for  a  trespass  to  real  property, a.  191 

justice's  indorsement  of, a.  192 

several  defences, a.  286 

denial  of  contract, • a.  287 

another, ••.^ a.  287 

another,  ••«••• •••• • • a.  288 

to  oomplaint  for  money  lent, ••....• a.  289 

paid  to  defendant'^  use, a.  290 

received  to  plaintiff's  use, a.  291 

for  work  and  labor, a.  292 

done  under  contract,  8cc., a*  293 

of  tender  before  suit  brought, A.  294 

of  title  to  real  property  and  denying  injury  to  personal  property  a.  295 

APPEAL;  undertaking  upon, a.  245 

approval  of,  faidorsed^ a.  245 

retmrn  to,  by justioe,. •••••• • • a.  246 
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APPEARANCE,  form  of  warrants  of  attorney  to  prosecute  and  defend, i.  591-2 

acknowledgment  of, i.  694 

consent  and  appointment  of  next  friend  for  an  infant  plaintiff,    i.  600 

the  like,  after  issue  joined,... i*  6(^1 

the  like,  of  guardian  for  defendant, i.  602 

APPLICATION  for  attachment,  form  of, i.  624 

ATTACHMENT,  application  for, i.  525 

subpoena  for  a  witness,  on  application  for, i.  538 

affidavit  for, i.  525-27 

bond  on, i.  539 

approval  of, i.  540 

form  of •• i-  541 

short, i.  542 

bond  to  prevent  removal  of  goods,  on i.  569 

by  the  claimant  of  property  attached , •    i*  670 

return  to, i.  574 

BOND,  form  of,  on  issuing  warraqt, i.  519 

attachment, i*  539 

short  summons, i.  504 

to  be  given  by  plaintiff  in  a  suit  on  a  lost  note, ii.    68 

by  defendant,  on  adjournment, ii>  306-7 

to  stay  execution, • il.  619 

of  indemnity,  taken  by  an  officer,  when  goods  are  claimed  by  a  third 

person, , ii.  537 

to  be  given  by  a  constable,  on  taking  office, ii.  559-60 

CERTIFICATE  of  acknowledgment  of  deed,  &o.,  by  a  justice, u.  391-96 

CHECK,  form  of, ^..: i.  177 

COMMISSION  to  examine  a  witness, ii.  326 

oath  for, ii.  326 

interrogatories  to  annex, , * ii.  327 

approval  of,  by  justice, ii.  329 

summons  to  witness,  by  oonmiissioner, ii.  330 

commissioner's  subposna, ii.  331 

oaths  to  witnesss,  by  oommissioner, ii*  331 

caption  to  deposition, ii.  331 

COMMITMENT,  for  contempt, ii.  370 

of  a  witness  for  refusing  to  be  sworn, ii*  372 

oath  of  party  to  materiality  of  witness, ii-  372 

COMPLAINT,  on  a  judgment, u.    30 

penalbond,  (omitprofert,) ..*•.  ii.    31 

jail'bond  assigned  to  plaintiff,  (omit  fornu  of  action,  and  pro- 

fert,) ii.    32 

against  a  constable  for  not  returning  an  execution,  (omit  request,)  ii.    36 
for  statute  penalty,  '<  ii.    38 

on  a  sealed  note,  (omit  profert  and  request,) .^ ii.    39 

indenture  oflease  for  rent,    '*  •  ii.    40 

for  not  repairing,  "  ii.    41   . 

special  agreement  to  employ  plaintiff,  (omit  the  first  request,)  ii.    42 

for  discharging  plaintiff  from  employment,  (omit  request,) ii.    43 

not  putting  up  a  buildings  (may  omit  statement  of  the  days, 
and  request  to  perform,) • ii.    44 
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COMPLAINT,  against  attorney  for  not  appearing  in  a  cause,  (omit  request,).,  ii.   45 

a  vendee,  for  not  accepting  wheat,  (omit  first  request,) ..  ii.    48 

a  vendor,  for  not  delivering    **      (omit  request,) ii.   49 

on  warranty  of  soundness,  '^  ii.    50 

for  the  like,  "  i.    51 

%  the  like,  on  exchange,. ii.    52 

on  implied  warranty  of  title,   (omit  reqaest,) ^•..  ii.    52 

for  not  taking  care  of  goods  bailed,  '' U.   53 

for  losing  goods  received  to  carry,  *'  ii.    53 

negligence  of  bailee  for  use, ii.    54 

loss  of  goods  by  pawnee,  (omit  request.) ii.   54 

riding  a  horse  improperly, ii.   55 

the  like, ii.   55 

against  a  watchmaker  for  losing  a  watch,  (omit  request,) li.   56 

not  delivering  a  watch,  ' '  ii.    56 

a  farrier,  for  badly  shoeing  a  horse,  "         ii.   57 

a  carrier,  for  loss  of  a  box, ii.    57 

an  agent,  for  not  accounting,  (omit  request*) U.   9 

one  pretending  to  be  an  agent,  for  want  of  authority, 

(omit  the  express  allegation  of  a  promise^ ii.   60 

for  a  reward  offered  by  advertisement, ii.   61 

on  a  promise  of  marriage, •• ii.  61-42 

bills  of  exchange,        (omit  requests,) •  ii.  62-65 

promissory  notes  "  ii.  65-67 

for  use  and  occupation,  **  ii.  69 

common  counts,  (omitting  request  except  wh^n  it  was  really 

made,) «  .  ii.  70-73 

on  account  stated, ii.    73 

for  revoking  submission  to  arbitration, ii.    75 

against  an  attorney  for  negligence, ii.   81 

for  fraud  on  exchange  of  horses, ii.  81 

for  fraud  and  concealment  on  sale, ii.   82 

another, ii*   82 

another, • ii.   83 

for  false  representation  of  credit  of  a  third  person, ii.   84 

against  a  servant  for  careless  driving ii.   85 

constable  for  escape  on  a  warrant,  (omitting  the  form 

of  the  action,) ii.   65 

constable  for  not  arresting  a  defendant, ^ ii.  87 

the  owner,  for  a  dog's  killing  sheep, ii.   87 

by  a  master  for  enticing  away  a  servant,  ii.   91 

for  injury  to  real  property  ("  with  force,  and  arms,^  may  be 

omitted,) ii.   93 

for  entering  plaintiff's  house, ii.    95 

for  battery  of  a  servant, ..•  ii*    9$ 

for  taking  goods,. ii*   96 

for  trespass, *  a.  201 

on  a  justice's  judgment, a.  109 

for  statute  penalty  to  party  injured, a.  125 

for  use  and  occupation;. a.  129  ^ 

by  assignee  of  a  contract, a.  130       •  ' 

for  conversion  of  personal  property, a.  133 


INDEX,  '        129 

COMPLAINT,  oonolnsion  of, a.  134 

on  a  penal  bond  for  monej, a.  250 

Yerifioation  of,..  •... a.  250 

on  jail  bond,  aisigned  to  plaintiff, a.  2^  1 

on  statate,  for  money,  goods  or  other  thing,  received  oontrary  to 

statute, a.  252 

for  monej  received  contrary  to  statute, a.  263 

for  conversion  of  property  contrary  to  statute, a.  254 

for  statute  penalty...... a.  253 

to  overseers  of  poor,* A.  256 

on  a  sealed  note, , A.  257 

for  rent,  on  a  lease  under  seal, •••. A.  258 

for  breach  of  contract,  in  not  repairing,  with  averment  of  per* 

forraance  of  a  condition  precedent, a.  259 

on  a  special  agreement  to  receive  plaintiff  into  defendaiu's  ser- 
vice,  % A.  260 

against  an  attorney  for  not  defending  an  action,. a.  261 

more  general ,  against  an  attorney  for  neglect, # a.  262 

on  warranty  of  soundness  of  a  horse,  on  sale, • A.  262 

on  exchange  of  horses, A.  264 

against  a  bailee  for  want  of  care, A.  265 

on  implied  warranty  of  title  by  vendor, A.  266 

another  form, a.  267 

against  a  watch  repairer,  for  losing  a  watch, , a.  268 

a  tailor,  for  bad  work, ......•'• A.  269 

on  bill  of  exchange,  drawer  being  payee,  against  acceptor, A.  270 

not  being  payee,  "  "        A.  271 

indorsee  against  acceptor, .  •  • a.  272 

payee  against  drawer, a.  273 

the  like,  for  non-acceptance, • a.  174 

indorsee  against  indorser,. A.  275 

on  promissory  notes,  payee  against  maker, a.  276 

indorsee  "  "      A.  277 

/  against  indorser, • a.  278 

holder  ugainst  maker,  on  note  to  bearer,.. ..  A.  279 

for  use  and  occupation, A.  280 

for  conversion  of  personal  property, a.  282 

the  like,  where  plaintiff's  property  is  special, a.  283 

the  like,  where  plaintiff  had  not  possession, a.  284 

the  like,  plaintiff's  property  being  special, A-  ^5 

CONSTABLE,  advertisement  for  sale,  by, "•  ^7 

returns  to  execution,  by, "•  557-^ 

security  given  ly, ii.  560 

CONTEMPT,  warrant  to  arrest  for, »•  ^^ 

record  of  conviction  for, "•  *"^ 

commitment  for,...« **•  *'*' 

oath  to  party, "j-  ^^ 

commitment  of  witness  for, • • u.  372 

CONVICTION,  minute  of,  of  defaulting  witness, «•  321 

juror, • ii.  363 

DEEDS,  acknowledgment  of, • ii*  391-96 

'    [Appendix.]  9 
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DEMURRER,  fonnoT, • i.  SSS 

mother, a.  30t 

DOCKET,  entries  ID) n.  494-96 

trantcript  of, ii.  49!^ 

EXECUTION, ii.  5« 

indoriement  on,  to  collect  interest, • u.,5lO 

against  joint  debtors, ii.  50] 

renewal  of,'. ii.  513 

notice  of  intention  to  apply  for, » • «  ii.  517 

affidant  of  service  of, ii.  517 

oath  for  iiiHaediate, ii.  5IS 

bond  to  stay, ••.. ii.  519 

approval  of, ii.  5» 

memorandom  of  aale  on,  for  $50,  or  over, ii.  519 

returns  to, ii.  557-8 

for  penalty,  indorsement  on u.  559 

against  property  on  judgment,  docketed, • a.  232 

the  person,  "  "         A.  9M 

FORM,  of  menorandom  on  sale  of  goods, i.   91 

bill  of  ezehaage, i.  177 

eheek, i.  tJB 

aooeptanoe, t.  179 

promissoiy  note, i.179 

notice  of  protest, i.  tt9 

ennunons,  (change  form  of  action  to  ''action  on  contrftet,"  or,  "  not 

on  contract,'') • i.  505 

summons  where  parties  sue  or  are  sued  in  a  particular  ^aracter,  i.  566-509 

recognizance  on  issuing  warrant,  (omit  the  form  of  action) , i.  519 

saourityon  "  "  "         i.  519 

warrant,  (instead  of  naming  action,  say — in  an  action  oq  contract,). .    i.  519 

oath  or  a£Srmation,.... » i.  513,  529 

application  for  attachment^ • ...• i.  6ft'' 

attachflftont, I i  541,  542 

indorsement  on  process  for  penalties, L  545 

reCunis  by  constable, • i.  553,  te4 

inventory  returned  with  attachment, i.  573 

return  to  attachment, i.  574,  575 

deputation  to  serve  process, «    i.  577 

warrant  of  attorney  to  prosecute  or  defend  a  single  action,  (omit  the 

form  of  action,) ......  • i.  592 

certificate  of  acknowledgment, i.  94 

proceedings  on  appointment  of  a  next  friend  for  plamtilT, i.  60O,  601 

guardian  for  defendant, i.  602 

summons  against  several  defendants,  for  dUi^nt  demands, ii.   21 

bond  by  plaintifTon  loet  note, ii.   69 

affidavits  and  judgment,  where  justice  is  a  witness, n.  101-2 

proceedings  on  arbitration, ii.  227,232,236 

demurrer, • ii.  266 

proceedings  by  attachment  against  a  witness, ii.  316-19 

to  obtain  commission, ••  ii.  324-26 

venire  and  return  to, • ii.  338,  340 
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FOBM,  ofoath  on  objeotion  to  constable, • ii.  339 

of  jaror, ii.  360 

witness, u.  351,  427 

interpreter, u.  442 

proceedings  against  d^anlting  juror, ii.  364^-3 

oonfession  of  judgment,  (if  deemed  competent,) ii.  487-8 

affidavit  to  obtaib  execntion  for  arrest, ii.  607 

ezeoation, ii.  608 

indorsements  on, • ii.  510 

renewal  of,  .••• ii.  613 

notice  of  application  for, • ii.  517 

affidavit  of  service  of, ii.  617 

oatb  for  immediate, « ii.  618 

bond  to  stay, ii.  619 

approval  of, ii.  620 

for  indemnity  for  sale  on, ii.  637* 

receipt  for  goods  levied  on, ■ ii.  643 

indorsement  of  levy  on, .  • ii.  546 

inventoiyof  levy  oh, • ii.  646 

advertisement  of  sale  on, • ••  > ii.  547 

memorandum  of  sale  on, ii.  649 

affidavit  for  discharge  from  jail  oH, •..• ii.  656 

retnmsto, ; ii.  567-8 

indorsement  on,  for  penalties, ii.  658 

answerj • a.  167 

title  to  real  property,.  •• • a.  102 

commencement  of,. a.  138  286 

non-joinder  of  plaintiff, a.  140 

the  like  as  to  part,  and  dental  as  to  residue, • a.  141 

the  like  to  complaint  for  conversion, •  •  •  •  a.  142 

the  like  of  tenant  in  common  of  real  propertyi a.  143 

the  like  of  joint  promissor, • a.  144 

the  like  as  to  part,  and  denial  as  to  residae, • a.  146 

set  off, A.  171 

with  other  matter  of  defence, A.  I7l 

of  debt  due  from  assignor,..; •• a.  174 

of  title  to  real  property, • • a.  191 

justice's  indorsement  of  ans.  of  title, A.  192 

of  several  defences, • •  a.  286 

denial  of  contract, •••  a.  287 

another, ' ^ A.  287 

another, • a.  288 

to  complaint  for  money  lent, a.  289 

paid  to  defendant'*  use, a.  290 

received  for  plaintiff's  Qse« A>  291 

for  work  and  labor, • ••  a.  292 

special  contract, A.  293 

of  tender, a.  294 

of  title  to  real,  and  denial  as  to  personal  property, a.  295 

of  undertaking  on  appeal, a*  246 

approval  of* ; • • . . . .  a.  246 

of  return  to  appeal,* •••••• ; ,..•••  A.  246 
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FORM     of  complaiot  for  a  trespass, •  a.  101 

on JQStice's jadgment,.... a.  109 

penalty  to  party, a.  125 

use  and  occopation, a.  129 

by  asftigiior  of  cootract, a.  130 

for  conYersioa  of  property,. • a.  133 

oonclosionof, 0 a.  134 

on  a  penal  money  bond, A.  250 

▼erification  of, »  a.  250 

OB  a  joint  bond,  assigned  to  plaintiff* a.  251 

on  statote  for  money,  goods,  &o., a.  2S2 

ibr  money  reoeived  contrary  to  statote, a«  253 

for  oonYersion  of  property,  upon  statute, a.  251 

for  statute  penalty, a.  256 

*•  to  overseers  of  poor, a.  256 

OB  a  sealed  note, ▲.  257 

for  rent  on  a  lease  onder  seal, a.  SS8 

for  breaob  of  contraot,  &o., a.  259 

on  agreement  for  plaintiff's  employment, •••••  a.  2iO 

fornot  defending  an  action  as  attorney, a.  261 

for  neglect  by  attorney,. 4  a.  262 

on  warranty  of  soandness<^  a  horse, a.  263 

tbe  like  on  exchange, a.  264 

against  bailee  for  negligence, a.  265 

on  implied  warranty  of  title  by  yendor, a.  266 

another, • • a.  267 

against  repairer,  for  loss  of  a  watch a.  268 

a  tailor  for  bad  work, a.  269 

OB  a  bill  of  exchange  ;  drawer,  payee  ag'st  acceptor,. .  a.  270 

not  payee,        do    ..••  a.  27! 

indorsee  against  acceptor, a.  272 

payer  against  drawer, ••  •  a.  273 

do  do        do     A.  274 

indorser  against  indorser A.  275 

on  promissory  note,  payee  against  maker, a.  276 

indorsee,    do        do    a.  277 

do  do     indorser, a.  27S 

holder  against  maker,  payable  to 

bearer, a.  279 

for  Qse  and  occapation, a.  280 

for  oonTcrsion  of  personal  property, a.  2S2 

special, a.  283 

another, a.  2B4 

another, • a.  285 

execation  against  property,  on  docketed  judgment, a.  232 

theperson,  "  '*         a.  234 

reply;  new  assignment, a.  103 

*'  "        A.  300 

ratification  after  foil  age^ a.  296 

necessaries, a.  297 

new  promise,  to  limitation, a.  298 
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FORM  of  sammons,  a.    72 

for  new  trial, A.    73 

nndertakin;;  on  answer  of  titie> a.  193 

approval  of« A.  193 

on  appeal , a.  245 

approval  of, a.  246 

Terification, • a.  260 

INFANCY,  answer  of, ii.  267 

reply  to  ;  ratification, • a.  296 

necessaries. a.  297 

JUDGMENT,  confession  of, ii.  487 

entry  of)  in  docket, ii.  496 

transcript  of, «...  ii.  495 

JURY,  venire  for,  (omit  the  form  of  action,)  ***  * ii.  338 

retorn  to, .; ii.  340 

summons  to  show  cause  for  not  appearing, » ii.  362 

execution  for  fine  and  costs, ii.  336 

MI8N0MER,  answer  of,  (omit  all  before  the  words,  "  that  he  was  named,"  &c.,)  ii.  122 

MONET,  claim  for,  in  complaint, • . .  • ii.    73 

NOTICE,  to  produce  papers, ii.  399 

of  sale  under  execution, ii.  547 

OATH,  form  of,  generally .• ii.  427,  442 

of  baU,  on  justification, ii.  309 

to  prove  service  of  subpoBua ii.  317 

to  obtain  commission  for  witness, ii.  326 

of  service  of  notice  of  motion  for  commission, .' ii.  326 

to  witness,  by  commissioner, ii,  331 

on  trial  of  challenge  of  witness ii.  348 

juror, ii.  348 

of  triers,  on  challenge  of  juror, • ii.  349 

to  the  array, ii.  349 

triers  on  a  challenge  to  the  polls,  for  favor, ii.  349 

juror, • ii*  350 

witness, * * • ii.  351 

constable,  on  retiring  with  jury,...* ii.  354 

interpreter, • • ii.  442' 

for  immediate  execution, ii.  617 

REPLY,  of  new  assignment, ii.    14 

to  answer  of  title,  new  assigning  the  trespass, a.  103 

infancy,  ratification, ..•••  a.  296 

necessaries, • • A.  297 

to  answer  of  statute  of  limitation ;  new  promise, A.  298 

new  assignment, »•  a.  300 

RETURN,  of  service  of  subpoena, •* ii.  317 

to  venire,. • ......'....••....  ii.  340 

to  execution, • ii.  557,  658 

SECURITY,  on  adjournment, ii.  306-7 

given  by  constable,.... • ••• ••• ••  ii.  660> 

SET-OFF,  answer  of  former  suit,  in  which  il  was  made>  (change  statement,  of 

form  of  action,  to  "  action  on  eontraei,^^) ii.  163L 
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6ET-0FE,  answer  of  foimer  init,  in  which  it  ought  to  have  been  made,  (make 

the  same  change^) ii.  163 

answer  of,  (omitting  **b§eaut€  ke  says,"  and  all  precedingi) . . .  • . .  ii.  20 

SUBPCENA;  to  attend  before  arbitrators; ii.  235 

for  trial;  (omit  the  form  of  action,) ii.  312 

ducet  tecum,  (the  like  omission,  say  in  an  actum,) ii.  313 

SUMMONS,  form  of, i.  506 

against  several  defendants  for  different  causes ,... iL    21 

defaulting  witness,..* • ii. 

to  a  witness,  under  commission, T ii. 

against  a  defaulting  jurof; iL 

form  of, A.    72 

for  new  trial  after  appeal, a.    73 

TENDER,'  answer  of, ii.  243-4 

TITLE,  to  real  property,  answer  of,  (omit  **  because  he  says,"  and  all  preced- 
ing,)   ii.  274-7 

UNDERTAKING,  on  answer  of  title, a.  193 

approval  of, .r a.  193 

appeal, a.  215 

approTsl  indorsed a.  246 

USE  and  occupation,  complaint  for, il.    €9 

VENIRE,  (omit/orm  of  action,  say  tii  an  action,) n.  338 

return  to, ii.  340 

VERIFICATION, a.  250 

WARRANT,  form  of  affidavit  for,  not  on  contract, i.  515 

on  contract, i.  516 

form  of,  (change  the  form  of  action  to  "action  on  contraot,"or 

other  description  of  the  action,) • i.  5l9 

for  contempt,....  ii.  368 

of  commitment  for  contempt, ••• iL  370 

WITNESS,  subpmna  for,  before  arbitrators, iL  235 

on  trial,  (omit  form  of  action,  say  action,) ii.  312 

oath  of  interpreter,  on  examination  of, ii.  442 

WORK  and  labor,  complaint  for, fi.    71 
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A.BATEMENT,  aiMwen  in,.. ........  75,  85,  137,  13S,  140,  141,  142,  143,  144,  14« 

ACTIONS  at  law,  some  distinctiooB  in,  are  foanded  on  natural  law, 3 

arbitrary .» «...       4 

jariftdietion  in,  conferred, .% « 26 

limited, > 26 

forms  of, '^-v •••««%. «••.,      5 

limitaUon  of. 54,  176, 176,  177, 178, 179, 180,  181,  182,  187 

election  of, « 0>  7,  8,  92 

local  or  transitofj, «•« •.««...•.» ••     46 

disiinctions  of,  no  longer  exist, 10 

designation  of,  in  pleadings,  Sec., • 10,  168 

nature  and  snbstance  of,  remain •«.• %...i^....     10 

are  foanded  00  the  eame  causes  as  heretofore, •• »....    43 

names  of,  Bot  to  be  used, • 10 

how  in  sanmons  and  warrant......  •«.» 7S,  77 

snbstitnte  for  .%••.....  ..% 10 

limitation  of, « • 54 

how  named  in  process,... • • • 10 

byassignee • *..»...••.% 51,612,190 

t>n  statute,  cogniaanoe  of, 88 

between  partners, • 56 

on  instrament  ander  seal, • 69,  68 

for  oonTerHon  of  goods, • 68,  67^ 

joinder  of. ; • 88,89,90,91 

for  penalties,  pleadmgs  in, » 96 

qui  tam,  seyeral  defences  may  be  pleaded  to, 160 

ACKNOWLEDGMENT,  after  bar  by  limitatioD 64 

ADJOURNMENT,  is  had  on  the  same  groand  as  heretofore, 206 

on  new  trial  after  judgment  on  appeal, 202 

ADMISSIONS,  in  pleading, 20 
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ADMISSIONS,  whateTer  U  not  denied,  in  the  complaiiit,  or  answer,  is  admitted,..  159 

by  failure  to  aiiBwer>quere?. • 204 

ADULTERIT,  action  for,  excluded  from  justice's  jurisdiction, 44,26,32 

AFFIDAVITS,  entitling  of, ^B 

appeal 238,239,840 

AMENDMENT,  on  decision  of  demurrer, 14, 197 

when  cause  is  heard  on  complaint  and  answer, 17 

in  respect  to  variance, c. . . . • 56, 247 

when  not  allowed, • 248 

in  name  of  defendant, 249 

by  supplemental  pleading, 249 

ANSWER,  what  it  must  contain, 1* 

essential  qualities  of, • ..».•••* 268 

DO  general  issue, 15,  161 

form  of, 16T 

denial  in 15,  146,  160,  166 

.  form  of, 150 

how,  if  defendant  is  ignorant  of  facts, 15 

matter  of,  how  stated,.  • « r I5r 

several  defences  in, 15,  96,  160 

how  to  refer  to  the  complaint, 16 

of  new  matter  not  replied  to, 17 

may  be  in  bar  or  abatement,  depending  on  the  matter, ,..  137 

commencement  of,. ..•......«• • •••.••....•..**•.. .138 

reference  in,  to  complamt, • 145,  146 

in  abatement  as  to  part,  and  in  bar  as  to  the  residoe, 146 

to  complaint  on  a  sealed  instnunent, • 154,  159 

in  actions  on  contract  not  under  seal, 156,  157,  139 

;  -.  in  action,  qtd  tarn, IW 

how  insufficient,  maybe  treated, • iSi 

consequence  of  failure  to  answer, 162 

of  setoff,  inaction  by  assignee, 169,  179 

of  justification  under  process,  by  several  defendants 187,  188 

to  part|  and  denial  of  residue, • Iffir 

of  title  to  real  propertyi 46,49,  190,191 

to  complaint  for  several  causes, 192 

effect  of, 70 

undertaking  on, 11^ 

effect  of  failure  of, 204 

forms  of,  9ei  index  to  formt, 

APPEAL,  no  new  trial  upon, 201 

new  trial  may  be  ordered  on, , .  201, 242,  243 

adjournment  on  new  trial,  ordered  on, 202 

proceedings  on,  changed, , 23S 

affidavit  to  be  made  in  20  days, 238 

notice  of  appeal, ' 23S 

stay  of  execution  on, « 239 

affidavit  of  respondent, • ,.... 240 

may  be  heard  on  affidavits, 241 

order  for  return  by  justice,  when  made, .241 

how  enforced, • ..>*  241 

judgment  on, • ,.... 2i2 
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APPEAL,  new  trial  ordered, 242,  243 

court  may  desifjpiate  the  justice, • 243 

adjoomments  on, 243 

uadertaking  on, • • 245 

jastice's  retarn,  form  of, 246 

ARBITRAMENT,  answer  df  no  award  to  action  on  bond 154 

ASSIGNEE,  most  sue  in  his  own  name, 51,  52,  61,  82 

of  part,  how  suit  broDght, 52 

ASSUMPSIT,  what, 6 

how  implied, 6,  7,  9,  128,  281 

ATTACHMENT,  jorisdiction  upon,  is  unchanged, 25,  27,  78 

ATTORNEY,  lien  of  on  costs,  how  affected  by  tie  code, 53 

BREACH,  how  alleged, 219 

BY-LAWS,  penalty  given  by, 38 

CERTIORARI,  abolished 40,  237 

CODE  OF  PROCEDURE,  date  of  passage,  and  operation  of, 1 

how  it  affects  jostioes'  courts, 2 

COMMON  COUNTS,  remarks  upon  the  statement  of, 128,  281 

COMPLAINT,   what, 12 

forms  of.  He  index  to  forme* 

constituent  parts  of,    , . .  •  • 12 

variance  in, • 56 

statement  of  cause  of  action  in, • 68,  135,  145 

time  and  place,  in, 107 

of  venue,  name, 106 

does  not  name  a  form  of  action, 108 

performance  of  a  condition  precedent,  how  alleged, 108 

on  a  judgment  of  a'  justice's  court, 109 

by  assignee, • ••...  130 

conclusion  of, 134 

for   goods,  &o.,  sold,  labor  done,  money,  &c.,  called  common 

counts, 281 

implied  promise,  when  not  stated, 281 

CONDITION  PRECEDENT,  performance  of,  how  alleged 108,  163 

CONFESSION  OF  JUDGMENT,  jurisdiction  in, 33,  34,  35,  $6,  37 

CONTRACT,  not  under  seal,  answer  in  action  on, 156,  157,  159 

underseal, 50.  59,  63,  154,  176 

CONVERSION,  ofgoods,  action  for, 58,  67 

CORPORATIONS,  justice  has  jurisdiction  in  actions  against, 30,  46,  74 

note  of,  under  seal, 63 

COUNTY  COURT,  jurisdiction  of,  as  to  judgment  docketed,  216,  221,  22a,  2->4  to  231 

COWEN'S  TREATISE,  notice  of, 1 

object  of  appendix  to,  2 

CRIMINAL   CONVERSATION,    action   for,  excluded  from  jusUces'  jnrisdic- 

diction, 44,26,32,69,  133 

DAMAGES,  are  the  same,  upon  the  same  facts,  as  heretofore, 43,  214 

how  assessed,  where  there  are  several  defendants, 215 

DEBT,  ground  of  the  action  of, 6 

on  sealed  instrument, 8 

DECEIT, 120,  176,  186 

DEFENCE,  against  assignee, ,..  51,  52,  61,  82 

several  defences,  msy  be  made,.. ••» • It 
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DEMURRER;  who  may  demar^  I^ 

allowed  to  oomplaiot  only, 19,  100^  105 

for  what  causes  allowed, 12,  100,  138,  195 

most  state  the  cause, 12,  105,  195 

misjoinder  of  causes  of  action,  a  cause  of, 91 

when  the  same  objections  may  be  taken  by  answer,. .......  13, 138, 196 

when  objections  deemed  waived, 13 

amendment  after  judgment  on, 197 

not  to  matters  of  form, 19,81 

how  the  efieot  of  to  answer,  is  obtained, •• 197 

amendment  in  such  ease, ■ 197 

how  the  effect  of  demurrer  to  the  reply  is  obtained, 196 

DENIAL,  in  an  action  on  simple  contract,  evidecoe  under  answer  of, 151,  152 

DISTRESS  FOR  RENT,  abolished, H 

DOCKET  OF  JUDGMENT, 216,  217,  218.219 

must  first  be  in  the  county  where  rendered,.*  216,  218,  219 

may  be  for  any  sum, • 2l6 

may  be  in  any  county  after  first  docketed  in  the  oomty 

where  rendered, 216 

DRUNKARDS,  habitual,  joriadiction  concerning', 66 

ELECTION  OF  ACTION, 6,7,8,43,92,119  120 

in  reference  to  damages, 43y62 

ENTITLING  OF  PAPERS, 167 

EVIDENCE,  under  an  answer  in  denial 151,  152 

interest  does  not  render  a  witness  incompetent, ....  60,  205,  206,  207,  208 

how  considered  on  appeal, 213 

EXECUTION,  present  form  appropriate,  omitting  form  of  action, 2211 

how  issued  on  judgments  docketedi. 220,  235 

when  to  issue, 235 

landlord's  lien  extinguished, '. .' 236 

stay  of,  on  appeal «... 239 

set  index  to/ormt, 

FAILURE  TO  ANSWER,  effect  of, 204 

FICTIONS,  formerly  employed  not  now  admissible, ...t 9 

FORMS,  Mu  index  to  farnu, 

FORBCSOF  ACTION,  natural  distinctions  relating  to, 3 

arbitrary, • 4 

gave  rise  to  forms  in  pleadrng^ 5,9 

how  understood  as  used  in  the  Treatise, 42 

election  of, 6,7,8,43,92 

question  as  to,  precluded  by  their  abolitiony • •    43 

technical  words,  connected  with,. » 9 

GENERAL  ISSUE,  not  allowed, 15 

GOODS  SOLD  AND  DELIVERED,  and  bargained  and  sold,  distctinion,   57 

action  for, 58 

HUSBAND  AND  WIFE,  as  parties, 84 

IDIOTS,  Slc„  jurisdiction  concerning, , 66 

INFANT,  liable  for  wrongs, 87 

INTEREST,  does  not  render  a  witness  incompetent,  except.  Sec., •    60,  205,  206 

ISSUES  OF  FACT  AND  OF  LAW,  how  they  arise, 199,200 

JOINDER  OF  ACTIONS, 88,99,90 
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JUDGMENT,  action  on, 28 

limitation  of, 176 

qaestion  as  to  justices'  jarisdjption  on, 2d 

by  confession,  jnrisdiction  in, 33,  34,  35,  36,  37,  209 

may  be  given  for  or  against,  one  or  more,. 85,  86,  215 

transcript  and  docketing  of, 216,  217,  218,  219 

mnst  first  be  docketed  in  tbe  county  where  rendered, 218,  219 

for  any  sum,  may  be  docketed) 216 

JURISDICTION  of  justices'  courts,  how  defined, 23 

repeal  of  former, 24 ' 

what,  and  how  conferred, 26 

how  ousted,  on  question  of  title  to  real  property., 26,  48, 49 

in  what  cases  it  is  vested  in  justices*  courts, 27 

question  as  to,  on  a  judgment,* 29 

*  extends  to  actions  against  corporations, 30 

on  surety  bonds, 25  31 

to  enter  judgment  on  confession, 33,  34,  35,  36,  37 

in  certain  actions  given  by  statute,  other  than  penalties, 38 

for  penalties  on  by-laws, 38 

limited  in  amount  as  heretofore, 41,  47 

of  inferior  courts  or  oflSMsers,  how  pleaded, 165 

JUSTICES'  COURTS,  how  afleoted  by  the  Code  of  Procedure, 2,  23,  2  \  27,  37 

LANDLORD,  his  lien  for  rent,  abolished 71 

LEASE,  action  on  for  rent, 115 

LIEN  for  rent  abrogated, 71 

LIMITATION  OF  ACTIONS,  new  promise, 64 

bow  pleaded, 175,184 

other  than  six  years, 175 

on  judgments  and  sealed  instruments, 176,  187 

incase  of  mutual  accounts, 176, 186 

fraud, 176,186 

what  is  deemed  a  commencement  of  a  suit,  in 

respect  to, •  177 

exceptions  out  of  the  statute  t6rm,- •  •  •  •  • 178 

after  renewal  of  a  judgment, 179 

time  of  stay  by  injunction, • ..*.  180 

not  applied  to  bills,  Itc,  issued  as  money 180 

what  promise  required,  to  avoid  the  statute,  181 ,  183 

implied  acknowledgment,  by  payment,  8cc*, 183 

LUNATICS,  Jurisdiotioo  concerning, 66 

MAINTENANCE,  qualified  by  the  Code, 64 

MONBY  COUNTS,  remain  in  subsunoe, .^ 62 

NAME)  fiotitioos,  when  may  be  used, 106,  249 

amendment  in  respect  of,....« •     247 

NEW  ASSIGNMENT, 299 

NON-SUIT,  in  action  on  promise, -• • 91 

NOTICE,  when  required, .^ v *30 

of  defence,  superseded, •  •  •  •  94,  153, 161 

OFFICIAL  CHARACTER,  to  be  expressed  in  prooess  and  pleadings, 75 

OYER,  not  now  domandable, , 112,148 
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PARTIES,  real  party  in  interest  must  sue, St 

defect  of,  bow  objeoted, 83 

bnsband  and  wife  as  such,.  .^ •«. / 84 

cooseqaence  of  too  many, • T..' 85^  86 

defeodanti  in  actions  for  wrongs, • ;...    87 

defect  of  plaintifls  in  an  action  on  contract, • 91 

assignee  mast  soe  in  his  own  name. 130 

may  be  required  to  testify  as  a  witness, 209 

attendance  and  examination  of  as  a  witness, 209,  210,  211 

PENALTY,  by  by-laws, 38 

statute,  pleadings  in  action  for, 96,  113,  125,  155,  156 

PLACE,  statement  of, 107,  110,  120 

PLAINTIFF,  who  to  be,  Vben  the  cause  of  action  has  been  assigned, 51 

PLEADING,    distinctions  in  forms  of,  result  from  forms  of  action, 9 

limited  to  complaint,  demurrer,  answer  and  teply, *. 19 

forms  of,  abolished, 11 

reason  thereof, 1 11 

admissions  in, 20 

process  of,  abridged,. ....•...• 1] 

what,  allowed 12,80,100,101 

when  to  be  made, 22 

maybe  oral, • 22 

must  be  verified, 21,  80 

how  treated  of  in  the  *^  Appendix," 79 

order  of,  and  what  allowed,  . .'. 80 

how  far  special,    « 93 

Notice  of  defence  not  allowed, 94 

private  acts,  how  stated  in, 95 

in  actions  for  penalties, • 96 

need  not  allege  a  promise  which  the  law  implies, 97,  163 

duplicity  in, 98 

mode  of  stating  facts, 99 

specimen   of, -. • 101,102,103 

sapplemental,  instead  of  jncif  darrien  contimuanetf 104 

fictitious  name,  in,  . .« •  106 

statement  of  time  and  place, .....•••. 107 

performance  of  a  condition  precedent, 108,  163 

denials  in.  and  form  of  denial, «  .  ..150 

material  matter  of  complaint  or  answer,  not  denied,  is  admitted,.*  150 

presumptions  of  law  need  not  be  stated, • 97,  163 

when  presumptions  are  relied  on,  facts  must  be  so  stated  as  to  raise 

them, 163 

jurisdiction  of  inferior  courts  or  officers  alleged  in, 165 

stating  items  of  account  in,  173 

supplemental  may  be  allowed> 249 

common  counts, 281 

implied  i^romise,  when  not  alleged, • 281 

new  assignment^. «..•• 299 

Su  index  to  forms. 

PRESUMPTIONS  OF  LAW,  need  not  be  stated  in  pleading 07,  163 

facts  must  be  so  stated  as  to  raise  them, 163 

PROCESS,  how  action  to  be  named  in, 10 
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PROMISE,  implied  by  IaW|  need  not  be  alleged, 97, 126, 12S 

when  implied, 331 

PROMISSORY  NOTE,  in  declaring  on  against  indorser,  omit  the  promise, 126 

'  money  counts  not  applicable  to, 127 

PRIVATE  ACTS,  how.rcferred  to,  in  pleading, 95 

PROFERT,  need  not  be  made, •. 110,  111,  112,  114 

RECOGNIZANCE,  designation  of  action  in, 77 

RENT,  distress  for,  abolished, 71 

action  on  indenture  for, 115 

REPLY,  terminates  the  pleadings, 194 

when  to  be  used, 18 

by  way  of  new  assignment, # 299 

REQUEST,  omitted  in  pleading,  109,  111,  ,113,  114,  116,  122,  J23,  124,  128,  131,  132 

when  implied  from  facts, 131 

RETURN  TO  APPEAL,  whe*  ordered, 241 

how  obtained, 241 

SEALED  INSTRUMENT,  answer  in  action  on, 154,  159 

limitation  of  actions  on, 176 

action  on, ....  59,  63 

SEDUCTION,  action  for,  ezcladed  from  justices'  jurisdiction 26,  32,  44,  69,  133 

SET-OFF,  in  action  by  assignee, 169,  170 

must  be  pleaded, 171 

form  of  answer  of, 172,173,  174 

SPECIALTY,  retains  its  former  character, 50 

must  be  resorted  to,  whenever  it  may  be, 59 

pleadings  in  actions  upon, 154 

STATUTORY  ACTIONS,  jurisdiction  in, 38 

pleading  in • .  • .  156 

SUBP(ENA,  form  not  changed,  except  omission  of  name  of  action 203 

SUMMONS,  designation  of  action  in, • 72 

SUPPLEMENTAL  PLEADINGS, 249 

SURETY  BOND,  jurisdicUon  on, 25,  31 

TIME  AND  PLACE,  stotement  of, 107.  Ill,  112,  117,  118,  131 

TITLE,  answer  of, 48,  49, 190,  191 

where  the  complaint  embraces  several  causes  of  action, •  192 

effect  of  its  coming  in  question,  in  respect  to  real  property, 70 

undertaking  on  answer  of,  193 

TORTS,  pleadings  in  actions  for 155 

TRANSCRIPT  OF  JUDGMENT, 216,217,218,  219 

is  given  for  any  amount,  216 

must  be  first  docketed  in  the  county  where  rendered, 218,  !^19 

TRESPASS.    It  is  not  now  necessary  to  give  character  to.  the  action, 70 

judgment,  how  given  when  several  justify  by  one  answer, 188 

how  to  plead  in  denial  of  part, 189 

TROVER.    How  the  cause  of  action  to  be  stated, 58,  133 

distinction  as  to  title  between  trover  and  trespasty  obsolete, 67 

UNDERTAKING,  on  answer  of  title  to  real  property, 193 

on  appeal, 239 

USURY,  can  a  party  avail  himself  of  it  on  appeal  ? 65 

VARIANCE,  when  fatal, 56,  248 

BOtfaUl, 108,  247 


142  INDEX,      . 

VERIFICATION,  of  pleadings, 21,  139 

of  answer, 166 

WAIVER,  of  objedcion,  what  shall  be,  in  pleading, 13 

WARRANT,  designation  of  action  in, 77 

for  what  cause,  and  on  what  proof,  isaaed, 149 

WARRANTY, 120,  121 

WITNESS,  not  rendered  incompetent  by  interest, 60,205,  206 

who  has  assigned  his  interest  to  make  himself  competent* 208 

credibility  of, 2U 

Party  as, 209,210,  211 
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